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-

The EU case law interpreting the PRDC concept is extremely unclear. As one
leading commentator has remarked:

“While it is easy to say what the Courts have not done, it is less easy to
provide an explanation of how they have interpreted the notion of a
restriction on competition, because the case law is very opaque, and recent
cases often restate bland pronouncements from earlier cases without adding
any substance to them”.4

-

What is clear is that the EU courts have interpreted a restriction of competition
as being a restriction on a business’s commercial freedom in the market,5 which
arguably virtually every commercial contract contains, not a substantial
lessening of the intensity of competition in the market, a completely different
and less intrusive concept. It is therefore incorrect for the Administration to
state that they are “not inconsistent” with each other. Clearly, a court would be
entitled to take the view that if the PRDC concept and the SLC concept are used
in the same statute, they must have been intended to mean different things.

-

Notwithstanding the EU courts’ case law, the EU Commission’s enforcement
practice is to tackle only those cases where a substantial lessening of market
competition was involved, 6 in line with its “more economic” approach to
competition law, and the laws of countries such as Canada, Australia and New
Zealand (where a rich and substantial body of case law does exist). Since the
EU Commission is the decision-maker under EU competition law, it is able
through its enforcement practice to restrict the application of the PRDC wording
in EU law to "substantial lessening of competition” in practice. However, the
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situation is completely different in Hong Kong, where it is the Tribunal which
will make decisions based on the express wording in the Ordinance. If the law
uses a term taken from EU competition law, the Tribunal may feel bound to
follow the precedents of the EU courts, not the enforcement practice of the
Commission - indeed the Administration has indicated that this is the policy
intention. The result may therefore well be the “importation” of case law into
Hong Kong which is not only unclear, but is also over-intrusive, antiquated, outof-step with international best practice and, indeed, not even followed in
practice by the EU Commission.

-

The Administration has not explained the reason for its significant shift from
“substantially lessening competition” (as initially proposed in its May 2008
Consultation Paper) to “preventing, restricting or distorting competition” (the
test used in the Bill).

The SLC concept should be substituted for the PRDC concept in the Conduct Rules,
in line with the Merger Rule, the Government’s original proposal, and international
best practice.

4.

Should Mergers be excluded from the Conduct Rules?

Mr. Timothy Tso, Legco’s Assistant Legal Adviser, raised the question of whether mergers
would be covered by Clause 6(1) of the Bill (the First Conduct Rule), and if so, whether the
Government should consider explicitly excluding such agreements from the application of
Clause 6(1).

The Administration conceded at the meeting that mergers could be covered by the First
Conduct Rule, if they were formed by an agreement between undertakings and had the
object or effect of “preventing restricting or distorting competition”. (The Administration
might have added that they could be caught by the Second Conduct too, which was the case
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under the equivalent provision in EU competition law when the EU failed to clarify this
issue in the early stages of EU competition law development).

In other words, the Bill as currently drafted does not meet the Government’s stated policy
objective. The Government has consistently stated publicly that only mergers involving
carrier licensees under the Telecommunications Ordinance would be covered by the
competition law in the first instance, in line with the recommendations of the Competition
Policy Review Committee in 2006.7 We now have a situation where mergers could be
attacked under the conduct rules, it could take years to resolve any such disputes and there
is no clearance mechanism for parties wanting certainty and no intention to staff the
Commission to handle the likely influx of merger related cases this will give rise to.

To bring the Bill into line with the Government’s policy, a short and simple insertion
should be made in the First and Second Conduct Rules to exclude mergers from their scope,
as in Singapore and Jersey. Simple amendments also need to be made to Schedule 7 to
bring it into line with that policy, since currently Schedule 7 would catch a merger
affecting any sector, as long as one of the parties happened to have an affiliated company
which was a carrier licensee. Draft amendments to this effect were provided to the Bills
Committee along with the Chamber’s submission in November 2010.

5.

Should “competition”, “substantial lessening of competition” etc. be defined?

Dr. Leung Ka-Lau pointed out that certain key concepts such as “competition” were not
defined and raised the issue of whether they should be.

The Government’s response was that these concepts were not defined in the competition
laws of other jurisdictions, and that by seeking to insert definitions, this might undermine
the Hong Kong court’s ability to rely on precedents in other jurisdictions.
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Various jurisdictions do define key terms in their competition laws and policy issues can
affect approach in any event, e.g. EU unification policy which has a significant impact on
the EU's approach to competition law. The Chamber believes that, rather than seeking to
rely on foreign case law, which may or may not be drawn from jurisdictions with similar
policy considerations to those of Hong Kong, it is much more satisfactory, in the interests
of clarity of both law and Hong Kong's competition/economic policy, to define these
concepts in the Bill itself. This is because there is no certainty as to whether, and if so to
what extent, the Hong Kong courts will be guided by foreign precedents (and if so, which
ones), and as noted above EU case law (at least) is unclear. There is also the risk (as noted
above) that the result will be the importation of an over-intrusive regime which is out-ofstep with international best practice.

It is not a complex task to define these terms, and the Chamber provided suggested
definitions with its mark-up of the Bill in November 2010.

6.

Should vertical agreements be excluded from the Bill?

Whether vertical agreements are included or excluded will significantly affect the scope of
the legislation, and the resources required to administer it, given the substantial number of
such agreements in any market economy. The current general consensus internationally is
that vertical agreements are not potentially problematic, unless they involve companies
which are dominant. It is therefore appropriate to exclude vertical agreements from the
scope of the First Conduct Rule (as in Singapore). Where dominance is involved, vertical
agreements would be caught by the Second Conduct Rule anyway, if they had requisite
adverse effect on competition.
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