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Bills Committee on
Legal Practitioners (Amendment) Bill 2010 (“the Bill”)

Administration’s Response to Issues Raised by Members
at the Bills Committee Meeting held on 14 July 2010

Purpose

At the meeting on 14 July 2010, the Bills Committee asked the
Administration to provide a paper to address the following —

(a)  whether the drafting of the definition of “partnership obligation”
under the proposed section 7AA could achieve the legislative intent
of protecting an innocent partner from personal liability that he or
she has as a partner under section 11 of the Partnership Ordinance;
and

(b) setting out the use and application of the terms “obligation”,
“liability” and “duty” in local legislation.

This paper provides the Administration’s response.
Part 1 - English definition of “partnership obligation”
Relevant provisions in Partnership Ordinance

2. The discussion at the 14 July meeting focused on the word “obligation”
which is contained in section 11 of the Partnership Ordinance'. However, to
explain the drafting of the definition of “partnership obligation” in the proposed
section 7AA, including the expression “debts, obligations or liabilities”, it is
necessary for this paper to also cover other relevant provisions of the
Partnership Ordinance to provide a holistic view on the subject.

3. The object of the Bill is to modify the law regarding a partner’s personal
liability for the default of another partner, or of an employee, agent or
representative of the firm insofar as a limited liability partnership within the
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meaning of the proposed s.7AB in the Bill (“LLP”) is concerned. A partner of a
firm may be liable for debts, obligations and liabilities arising from default in
which he plays no part under sections 11 and 14 of the Partnership Ordinance as
set out below.

“11. Liability of partners

Every partner in a firm is liable jointly with the other partners for
all debts and obligations of the firm incurred while he is a partner; and
after his death his estate is also severally liable in a due course of
administration for such debts and obligations, so far as they remain

unsatisfied but subject to the prior payment of his separate debts.”
[emphasis added)

“14. Liability for wrongs joint and several

Every partner is liable jointly with his co-partners and also
severally for everything for which the firm while he is a partner therein
becomes liable under section 12 or 13.” [emphasis added)

And sections 12 and 13 read —

“12. Liability of firm for wrongs _

Where, by any wrongful act or omission of any partner acting in
the ordinary course of the business of the firm or with the authority of his
co-partners, loss or injury is caused to any person not being a partner in
the firm, or any penalty is incurred, the firm is liable therefor to the same
extent as the partner so acting or omitting to act.” [emphasis added|

“13. Misapplication of money or property received for or in custody
of firm
In the following cases, namely —
(a) where one partner, acting within the scope of his
apparent authority, receives the money or property of
a third person and misapplies it; and
(b)  where a firm in the course of its business receives the
money or property of a third person, and the money or
property so received is misapplied by one or more of
the partners while it is in the custody of the firm,
the firm is liable to make good the loss.” [emphasis added]

4. As can be seen from the provisions reproduced above, the reference to
debts, obligations and liabilities in the definition of “partnership obligations” in
the proposed section 7AA is consistent with the expressions used in sections 11
to 14 of the Partnership Ordinance.
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Overseas precedents on LLP

5. In other common law jurisdictions which have statutes on partnership
similar to our Partnership Ordinance® and which afford to an innocent partner
protection from personal liability similar to that proposed in the Bill, the
provisions on liability of a partner of an LLP also refer to debts, liabilities and
obligations. Examples include —

o 5.10(2)(a) of Partnership Act, Ontario’; and
e 5.12(1) of Partnership Act, Alberta".

“obligation” and “liability”

6. While there may be some overlap between the concepts “debt”,
“obligation” and “liability”, each concept is indispensable from the definition of
“partnership obligation” in the proposed s.7AA in the Bill.

7. Certain “obligations” are not covered by the concepts of “debt” and
“liability”, such as —

(a)  acontractual obligation to do something;

(b) a firm’s obligation under an undertaking, given by it as solicitors
acting for a vendor in a sale of property transaction to the solicitors
firm acting for the purchaser, that it will not release the purchase
money received to its vendor client until its client has properly
signed all sale documents.

8. The word “liabilities” would be more appropriate for liability arising
under s.12 or 13 of the Partnership Ordinance.

9. Section 12 of the Partnership Ordinance is equivalent to s. 10 of the

[

Provisions corresponding to ss.11, 12, 13 and 14 of the Partnership Ordinance are set out in the table below

Partnership Ordinance | Partnership Act 1890 Partnership Act, Partnership Act,
(Cap. 38) (UK) Ontario Alberta
s.11 5.9 s.10(1) s.11
s.12 5.10 s.11 s.13
s.13 s.11 s.12 s.14
s.14 s.12 s.13 s.15

http://www.e-laws.gov.on.ca/

http://www.gp.alberta.ca/



Partnership Act 1890 in the UK and examples of liabilities under the latter for
loss or injury caused to a non-partner by a wrongful act or omission of a partner
include —
o liability for negligent advice; _
o liability for the negligent conduct of a claim by a partner in a firm of
solicitors.®

10.  An example of liability under s.13 of the Partnership Ordinance’ to make
good the loss arising from misappropriation of money or property received by a
partner is a solicitors’ firm’s liability that arose when money received by the
firm in a conveyancing transaction subject to an undertaking by the firm is
misappropriated by a partner in breach of the undertaking.®

Use of “duty” in Partnership Ordinance

I1. As to the use of the terms “obligation”, “liability” and “duty”, this paper
will focus on the Partnership Ordinance, as the Bill seeks to modify the general
principles on a partner’s personal liability as set out in that Ordinance.

12. The use of “obligation” and “liability” is dealt with in paragraphs 6 to 10
above.

13.  The term “duty” (EF{f) is used in ss.21, 26, 29, 30 and 32 of the
Partnership Ordinance, all being provisions under the heading “RELATIONS
OF PARTNERS TO ONE ANOTHER?, concerning the partners’ duties between
themselves or the partners’ duties in relation to the partnership. The relevant
passages are set out in the table below —

s.21 The mutual rights and duties of partners, whether ascertained by
agreement or defined by this Ordinance, may be varied ...
s.26 The interests of partners in the partnership property, and their rights

and duties in relation to the partnership, shall be determined, subject
to any agreement, express or implied, between the partners ...

5.29(1) Where a partnership entered into for a fixed term is continued after
the term has expired, and without any express new agreement, the

Blyth v Fladgate [1891]1 Ch. 337

Welsh v Kanrston, 1972 S.L.T. 96

equivalent to s 11 of the Partnership Act 1890 in the UK

Hebei Enterpreises Ltd v Livarsiri & Co., FACV No. 23 of 2007
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rights and duties of the partners remain the same as they were at the
expiration of the term

$.30 — Duty of partners to render accounts, etc.

heading | Partners are bound to render true accounts and full information of all
things affecting the partnership to any partner or his legal
representatives.

s.32 — Duty of partner not to compete with firm
heading

14. The Bill seeks to modify the law on a partner’s personal liability to a
non-partner for the default of a co-partner. The term “duty” is used
exclusively in the context of a partner’s liability to a co-partner in the
Partnership Ordinance. Using “duty” instead of “obligation” in the Bill will be
inconsistent with the usage in the Partnership Ordinance and, thus,
inappropriate.

Conclusion

15.  The definition of “partnership obligation” under the proposed section
7AA, which refers to “debt”, “obligation” and “liability”, is consistent with the
expressions used in the Partnership Ordinance, is similar, in approach, to
overseas precedents and is thus appropriate for protecting an innocent partner
from personal liability that he or she has as a partner under sections 11 and 14 of
the Partnership Ordinance in the circumstances envisaged by the Bill.

Part 2 - Chinese rendition for “partnership obligation”

16.  We have adopted “Z£7%” as the Chinese rendition for “obligation” under
the Bill for the following reasons.

17.  Firstly, “Z£#5” is used in the Partnership Ordinance as the Chinese
rendition for “obligation”. Relevant provisions in Chinese are extracted below
for easy reference.

(EBHB) (E38%)

11. SEANEEET |
BTGB HER RS &%\ IR —Y)
{EYE J: 5% (debts and obligations) > JEEHAH 2% A HLE & s
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(£ BEB AT - AT IETET: Fh5 obligations) K 2 » Il
(ET A BRI RSB  FLI A 2% 55 (40 R %5 (obligations)
S BIE REERERE > (BASR SA R R -

19.  JIANGRHERSBARERET
(2) SR RO W E LA R R TR &%
{EYE B ZE ¥ (partnership debts or obligations)/E & _FHEERE(T o

The Bill is intended to operate against the background of the Partnership
Ordinance; and all “relevant laws” are to continue to apply to an LLP, except so
far as they are inconsistent with the proposed new Part IIAAA (proposed new
section 7AM in the Bill). To avoid confusion and for consistency sake, we
consider it appropriate to adopt in the Bill the same Chinese rendition for
“obligation” as that in the Partnership Ordinance. “Obligation” is also rendered
as “ZF#%” in sections 3 and 5 of the Limited Partnership Ordinance (Cap. 37)
and in numerous other Ordinances and their subsidiary legislation.’

18.  Secondly, the Chinese text of the Partnership Ordinance, since its being
declared authentic in 1995, has been relied on by the courts in deciding cases.
Specifically, section 11 of the Partnership Ordinance, containing “351%5” as the

rendition of “obligation”, was quoted in judgments of the Court of Appeal, High
~Court and the District Court and is familiar to the courts.'’

19.  Thirdly, in the dictionary { TR{CEEEEZAIEL ) ({Z5]4N), the first meaning of
“E is N REGE N EEEH B ERET.
20. Furthermore, “Z£75” is also used to refer to “obligation” in the legal

sense in legislation on partnership in the PRC''. National laws that apply to
Hong Kong also adopt this usage."”

21.  Therefore, “Z75” is the appropriate Chinese rendition for “obligation”

For example, “obligation™ is rendered as “ZE£#5” in defined terms such as “#EFIEE " (right or

obligation) in s.2 of the Shenzhen Bay Port Hong Kong Port Area Ordinance (Cap. 591) and “%%

WEFERE" (reference obligation), “NEEEZIEETS" (non-qualifying reference obligation)

and “GEESIEEE" (qualifying reference obligation) in ss.2 and 51 of the Banking (Capital)

Rules (Cap. 155 sub. leg. L).

' HBALL International Can (BIISEIEELRERD) 4 BACEM T LIS (CACY 636/2000): 5B
HIRCETRAE B BEEREAeEmES R (3F9) (HCA 7331/2000); Lee Kit Fong #f Lam Wai
Keung & Ors (DCCJ 5411/20035).

Uoss 17, 19, 24, 45, 49 & 65 of { tho#E AR & B & k@ ¥ %)
{http://www.gov.cn/flfg/2006-08/28/content 371399 htm).

2 e.g. sections 15, 18 and 22 of (¥ \ BILHIESHEEFHERERT5])  (Schedule 3 to the Instrument

A403)

6



while “/&1H” and “}E{EE{" have been adopted as the Chinese renditions
for “debt” and “liability” respectively in the Bill.

Department of Justice
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