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This paper provides a historical account of developments on the issue of the
reservation made in respect of Article 25(b) of the International Covenant on Civil
and Political Rights ("ICCPR").

Thereservation in 1976

2. Article 25(b) of ICCPR provides that every citizen shall have the right and the
opportunity to vote and to be elected at genuine periodic elections which shall be by
universal and equal suffrage and shall be held by secret ballot, guaranteeing the free
expression of the will of the electors.  When the Government of the United Kingdom
extended ICCPR to Hong Kong in 1976, the following reservation was added -

"The Government of the United Kingdom reserve the right not to apply
sub-paragraph (b) of Article 25 in so far asit may require the establishment of
an elected Executive or Legislative Council in Hong Kong ...".

Enactment of Article 39 of the Basic Law in 1990

3. In 1990, the Basic Law ("BL") was enacted. BL 39 provides that the
provisions of ICCPR as applied to Hong Kong shall remain in force and shall be
implemented through the laws of Hong Kong.

Enactment of the Hong Kong Bill of Rights Ordinancein 1991

4, In 1991, the Hong Kong Bill of Rights Ordinance (Cap. 383) ("BORO") was
enacted. Article 21 of BORO mirrors Article 25 of ICCPR and the reservation made
in respect of Article 25(b) is specifically provided for in section 13 of BORO.



Thecaseof Lee Miu Ling v Attorney General in 1995

5. In Lee Miu Ling v Attorney General (1995) 5 HKPLR 181, the plaintiffs
applied for a declaration that the legidative provisons relating to functional
constituencies ("FCs") in elections of members of Legidative Council ("LegCo")
infringed BORO. The plaintiffs did not argue that BORO outlawed FCs atogether
and accepted through their legal representatives that FCs could live in harmony with
the Bill of Rights. Their primary complaint was that some people could vote in a
geographical constituency and also in a FC while other people could only have one
vote in a geographical constituency and the arrangement was contrary to Article
21(b)* (mirroring Article 25(b) of ICCPR), which guarantees equality of rights.

6. In construing the provisions of BORO, Keith J followed the established
principles in the decisions of the Court of Appeal in R v Sn Yau Ming [1992] 1
HKCLR 127 and the Privy Council in Attorney-General of Hong Kong v Lee Kwong
Kut [1993] AC 951 that provisions of BORO have to be given a generous and
purposive construction and that guidance can be obtained from the decisions of
supra-national tribunals such as the United Nations Human Rights Committee.
Keith J further observed that the rights which BORO guarantees are subject to such
reasonable limits as can be demonstrably justified in a free and democratic society
and it is for the Government to justify any legidative provision which is found to
infringe the rights guaranteed by BORO.

7. Keith J rejected the application on the basis that Article VI1(3)? of the Letters
Patent, on its proper construction, permitted the enactment of laws which confers on
persons of a particular description the right to vote in addition to a geographical
constituency vote, and BORO does not fetter the supreme power of the Sovereign.
While the judgement does not turn on section 13 of BORO, Keith J made an obiter
dictum that section 13 of the BORO*(which mirrored the reservation made against
Article 25(b) of ICCPR) was, to the extent that it related to LegCo, a dead |etter, after
the Letters Patent were amended to provide for awholly elected LegCo in 1995.*

1 Article 21: Every permanent resident shall have the right and the opportunity, without any of the
distinctions mentioned in article 1(1) and without reasonable restrictions -
@ ...
(b) to vote and to be elected at genuine periodic elections which shall be by universal and equal
suffrage and shall be held by secret ballot, guaranteeing the free expression of the will of the
electors;

Article VII(3) provides that "Nothing in this Article shall be construed as precluding the making of laws
which, as regards the election of the Members of the Legislative Council, confer on persons generaly or
persons of a particular description any entitlement to vote which is in addition to a vote in respect of a
geographical constituency.”

3 Section 13 of BORO provides that "Article 21 does not require the establishment of an elected Executive
or Legidlative Council in Hong Kong."

On appeal, this decision was affirmed. The Court of Appeal did not express any opinion on Keith Js
view on the reservation in respect of Article 25(b) of ICCPR.



Fourth Report in respect of Hong Kong under ICCPR submitted by the British
Government in 1995

8. In its concluding observations issued on 3 November 1995 after consideration
of the fourth periodic report in respect of Hong Kong under ICCPR submitted by the
Government of the United Kingdom, the United Nations Human Rights Committee
("UNHRC") took the view that once an elected LegCo was established, its election
must conform to Article 25 of the Covenant notwithstanding the reservation made by
the United Kingdom that Article 25 did not require establishment of an elected
Executive or Legidative Council. UNHRC considered that the electoral system in
Hong Kong did not meet the requirements of Article 25, as well as Articles 2, 3 and
26 of the Covenant. It underscored in particular that only 20 of 60 seatsin LegCo at
that time were subject to direct popular election and that the concept of FCs, which
gave undue weight to the views of the business community, discriminated among
voters on the basis of property and functions. UNHRC considered such arrangement
clearly constituted a violation of Articles 2(1), 25(b) and 26.

9. In its supplementary report in respect of Hong Kong under ICCPR issued in
May 1996, the Government of the United Kingdom maintained its view that the
present network of FCs must be seen as a transitional stage in the evolution of Hong
Kong's political system. The ultimate aim, as declared in BL 68, was the election of
all Members of LegCo by universal suffrage.

Application of the ICCPR to Hong Kong Special Administrative Region in 1997

10.  On 20 June 1997, the Government of the People's Republic of China notified
the United Nations Secretary-General in a Note that -

"In accordance with the Joint Declaration of the Government of the United
Kingdom of Great Britain and North Ireland and the Government of the
People's Republic of China on the Question of Hong Kong signed on
19 December 1984 (hereinafter referred to as the Joint Declaration), the
People's Republic of China will resume the exercise of sovereignty over
Hong Kong with effect from 1 July 1997. Hong Kong will, with effect from
that date, become a Special Administrative Region of the People's Republic
of China. ...... Furthermore, it is provided that both in Section X1 of Annex
| to the Joint Declaration and Article 153 of the Basic Law that international
agreements to which the People's Republic of Chinais not a party but which
are implemented in Hong Kong may continue to be implemented in the Hong
Kong Special Administrative Region."

11. In this connection, the Government of the People's Republic of China
informed the United Nations Secretary-General that the provisions of ICCPR as
applied to Hong Kong shall remain in force beginning from 1 July 1997 and that the
formalities required for the application of the treaties listed in the Annexes to the Note,



including al the related amendments, protocols, reservations and declarations, to the
Hong Kong Specia Administrative Region ("HKSAR") have been carried out

Separately.

First Report on HKSAR under ICCPR in 1999

12.  After consideration of the first report on HKSAR under ICCPR, UNHRC
issued its concluding observations on 15 November 1999. UNHRC reiterated its
concern expressed in its concluding observations in respect of the fourth periodic
report submitted by the Government of the United Kingdom that the electoral system
for LegCo did not comply with Articles 2(1), 25 and 26 of the Covenant.

13. In paragraph 275 of its second report of HKSAR under ICCPR, the
Administration explained that it noted the concerns of UNHRC but it respectfully
maintained the position that commentators had overlooked the reservation entered in
respect of Article 25 when the Covenant was extended to Hong Kong. The
Administration remained of the view that the electoral system was appropriate to
Hong Kong's circumstances and gave rise to no incompatibility with any of the
provisions of the Covenant asit applied to Hong Kong.

14. At the Council meeting on 8 December 1999, Ms Emily LAU raised an oral
guestion on "Modifying the electoral system". In her response to Members question
as to whether the reservation made against Article 25(b) would be retained when the
Chief Executive ("CE") was to be selected by universal suffrage, the then Secretary
for Justice advised that Article 25(b) did not apply to the selection of CE which was a
separate matter in relation to whether or not the reservation would be retained.

Second Report on HKSAR under ICCPR in 2006

15.  Inits concluding observations issued on 30 March 2006 after consideration of
the second report on HKSAR, UNHRC still considered that the electoral system in
Hong Kong did not meet the requirements of Article 25, as well as Articles 2(1) and
26 of the Covenant. The Administration made the following responses -

(@ For proper perspective, it should be pointed out that, when the
Covenant was applied to Hong Kong in 1976, a reservation was made
not to apply article 25(b) in so far as it might require the establishment
of an elected Executive or Legidative Council in Hong Kong. This
reservation continues to apply; and

(b)  Notwithstanding this reservation, BL promulgated by the Nationa
People's Congress in 1990 clearly states that universal suffrage is the
ultimate aim of Hong Kong's constitutional development. Thus, the
final goal of Hong Kong's evolution towards democracy originates from



BL, and not the Covenant. Both the Central Authorities and the
Government are fully committed to achieving the ultimate aim of
universal suffrage in accordance with BL and the relevant Interpretation
and Decision of the Standing Committee of the National People's
Congress of April 2004.

16. When the Panel on Home Affairs discussed the aforementioned concluding
observations issued by UNHRC and the Administration's responses, some members
urged the Administration to review and withdraw the reservation made against Article
25(b) of ICCPR. They considered that the provision applied once LegCo elections
were held, pointing out that such view had been upheld by the court in its judgment.

17. The Administration maintained its view that insofar as LegCo elections were
concerned, the reservation made against Article 25(b) of ICCPR which had existed
when |CCPR was extended to Hong Kong still applied.  The electoral system for the
formation of LegCo was appropriate to the circumstances of HKSAR and did not give
rise to incompatibility with any of the provisions of ICCPR as they applied to the
territory.

Further question raised at the Council meeting on 2 July 2008

18. At the Council meeting on 2 July 2008, Ms Emily LAU raised an oral question
on "Selection of CE and election of Members of LegCo by universal suffrage”. In
her supplementary question, Ms LAU asked the Secretary for Constitutional and
Mainland Affairs ("SCMA") whether the reservation in respect of Article 25(b) of
ICCPR "will be observed eternally and will never be discarded’. SCMA reiterated
that universal suffrage would be implemented in Hong Kong just because of BL, not
ICCPR.

The recent case of Chan Yu Nam v Secretary for Justicein 2009

19. In Chan Yu Nam v Secretary for Justice (HCAL32/2009 and HCAL55/2009),
the applicants also did not seek to challenge the constitutionality of FCs in the
elections for LegCo. The only subject of challenge was that of corporate voting in
FCs for elections of LegCo. In rgjecting applicants argument that the provisions in
relation to corporate voting under the Legislative Council Ordinance (Cap. 542) were
inconsistent with Article 21(b) of BORO (mirroring Article 25(b) of ICCPR), Andrew
Cheung J was of the view that, as far as domestic law is concerned, Article 25(b) of
ICCPR assumes constitutional significance only by virtue of BL 39. In his view,
BL39 "provides for the continued application of ICCPR to Hong Kong after 1997 as
it applied to Hong Kong at the time the Basic Law was enacted’. There had been
elections for FC in Hong Kong comprising, among other things, corporate voting
which was not regarded by the British Government or the then Hong Kong
Government to be inconsistent with the provisions of ICCPR and quite plainly it was




considered that the reservation of British Government relating to Article 25(b) of
ICCPR had the effect of permitting elections for FCs in general and corporate voting
in particular to be practised in Hong Kong.

20. In his judgement, Andrew Cheung J also considered Keith Js obiter dictum
that the reservation in relation to Article 25(b) of ICCPR was spent. Andrew
Cheung J was of the view that Keith J was addressing the position in Hong Kong in
1995 when the Letters Patent had been amended to provide for a wholly elected
legidlature and his view did not affect the position back in 1990 when BL was
promulgated and the application of ICCPR to Hong Kong was still subject to the
British reservation and thus there was no question of the reservation having become
spent at that time even under Keith Js reasoning.

L atest question raised at the Council meeting on 28 April 2010

21. Inhisora question on "LegCo FCs' raised at the Council meeting on 28 April

2010, Mr Albert HO asked, among others, about the Administration's stance regarding
the FC system being transitional in paragraph 461(b) of the first report of HKSAR
submitted to UNHRC under ICCPR in 1999. In his reply to a supplementary

guestion, SCMA advised that in spite of the reservation made against Article 25(b) of

ICCPR, the HKSAR Government had made it clear that the future universal suffrage
model should comply with BL and the principles of universality and equality. An

extract from the Official Record of Proceedings of the Council meeting (floor version)
isin the Appendix.

Legidative Council Secretariat
28 May 2010
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