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Purpose
This paper reports on the deliberations of the Subcommittee on Package of

Proposals for the Methods for Selecting the Chief Executive and for Forming the
Legidative Council in 2012 ("the Subcommittee").

Background

Existing methods for selecting CE and forming LegCo

2. At present, in accordance with the provisions of Annex | to the Basic Law
("BL"), the Chief Executive ("CE") is elected by a broadly representative Election
Committee ("EC") and appointed by the Central People's Government ("CPG"). EC s
composed of 800 members from four sectors made up of 38 subsectors.

3. Currently, there are 60 seats in the Legidative Council ("LegCa"), half of them
returned by geographical constituencies (*GCs") through direct elections, and the other
half by functional constituencies ("FCs"). For direct electionsin GCs, the 30 seats are
returned from five GCs by adopting the list system operating under the largest
remainder formula, which is aform of proportional representation voting system. For
FC elections, 30 seats are returned from 28 FCs.

M ethods for selecting CE and LegCo by universal suffrage

4, Under BL 45, CE of the Hong Kong Special Administrative Region ("HKSAR")
shall be selected by election or through consultations held locally and be appointed by
CPG. The method for selecting CE shall be specified in the light of the actual situation
in HKSAR and in accordance with the principle of gradual and orderly progress. The
ultimate aim is the selection of CE by universal suffrage upon nomination by a broadly
representative nominating committee in accordance with democratic procedures.

5. Under BL 68, LegCo shall be constituted by election. The method for forming
LegCo shall be specified inthelight of the actual situationin HKSAR and in accordance



with the principle of gradual and orderly progress. The ultimate aimisthe election of all
LegCo Members by universal suffrage.

6. The specific methodsfor selecting CE and for forming LegCo (the "two electoral
methods") are specifiedin Annex | and Annex |1 to BL respectively. If thereisaneedto
amend the method for selecting CE for the terms subsequent to the year 2007, such
amendments must be made with the endorsement of a two-thirds majority of all LegCo
Members and the consent of CE and be reported to the Standing Committee of the
National People's Congress ("NPCSC") for approval. Any amendments made to the
method for forming LegCo after 2007 must be made with the endorsement of a
two-thirds majority of all LegCo Members and the consent of CE and be reported to
NPCSC for the record.

The NPCSC Interpretation on 6 April 2004

7. On 6 April 2004, NPCSC adopted the "Interpretation of Article 7 of Annex | and
Articlelll of Annex |1 tothe Basic Law" ("the NPCSC Interpretation™). Clause 3 of the
NPCSC Interpretation states that CE of HKSAR shall make a report to NPCSC as
regards whether there is a need to amend the two electoral methods and its procedures
for voting on bills and motions, and NPCSC shall, in accordance with the provisions of
BL 45 and BL 68, make a determination in the light of the actual situation in HKSAR
and in accordance with the principle of gradual and orderly progress.

The NPCSC Decision on 29 December 2007

8. On 12 December 2007, CE submitted the "Report on the Public Consultation on
Constitutional Development and on whether there is a need to amend the methods for
selecting CE of HKSAR and for forming LegCo of HKSAR in 2012" ("the CE Report")
to NPCSC.

0. After considering the CE Report, NPCSC made a decison on
29 December 2007 on issues relating to the methods for selecting CE and for forming
LegCo inthe year 2012 and on issues relating to universal suffrage (“the 2007 NPCSC
Decision"). The 2007 NPCSC Decision is summarized below -

(@  universal suffrage for electing CE and for election of al the Members of
LegCo by universal suffrage may respectively take place in 2017 and
thereafter;

(b)  the election of the fourth term CE in 2012 and the fifth LegCo in 2012
shall not be by means of universal suffrage;

(c)  the 50:50 ratio for Members returned by FCs and Members returned by
GCsthrough direct elections shall remain unchanged for the fifth LegCo;



(d)  the procedures of voting on bills and motions in LegCo shall remain
unchanged; and

(e)  subject to the above not being contravened and consistent with BL 45 and
BL 68, and the provisions of Annex | and Annex Il to BL, the two
electoral methods for 2012 may be appropriately amended.

Consultation Document on the Methods for Selecting CE and for Forming LegCo
in 2012

10. At the Council meeting on 18 November 2009, the Chief Secretary for
Administration made a statement on the Consultation Document on the Methods for
Selecting CE and for Forming LegCo in 2012 and announced the commencement of a
three-month public consultation exercise ending by 19 February 2010. Itisstipulatedin
paragraph 1.03 of the consultation document that in accordance with BL and the
NPCSC Interpretation, it is necessary to go through a "five-step mechanism" for
amending the two electoral methods -

Step One:  CE shall make areport to NPCSC as to whether thereis a need to
amend the two electoral methods;

Step Two: A determination shall be made by NPCSC that the two electoral
methods may be amended;

Step Three:  The motions on the amendmentsto the two el ectoral methods shall
be introduced by the HKSAR Government to LegCo, and be
endorsed by atwo-thirds mgority of all the Members of LegCo;

Step Four:  Consent shall be given by CE to the motions endorsed by LegCo;
and

Step Five:  The relevant bill shall be reported by CE to NPCSC for approval
or for the record.

11.  Atthe Council meeting on 14 April 2010, the Chief Secretary for Administration
made a statement on a package of proposals for the methods for selecting CE and for
forming LegCo in 2012 published on the same day. The two draft motionsto be put by
the HKSAR Government to LegCo concerning the amendments to the two electora
methods are in Annex I and Annex 111 to the package of proposals.

The Subcommittee

12. At the House Committee meeting on 16 April 2010, members formed a
subcommittee to study the package of proposas. Mr TAM Yiu-chung and



Mr Jeffrey LAM were elected as Chairman and Deputy Chairman of the Subcommittee
respectively. The membership list of the Subcommitteeisin Appendix I.

13.  The Subcommittee has held nine meetings to study the package of proposals and
related issues. The Subcommittee has also received views from 163 organizations and
individuals at three of these meetings. The names of organizations and individuals
which/who have submitted views to the Subcommittee arein Appendix I1.

Deliber ations of the Subcommittee

Method for selecting CE in 2012

Administration's proposals

14.  Regarding the method for selecting CE in 2012, the Administration has proposed
that -

(@  thenumber of members of EC beincreased from the current 800 to 1 200;

(b)  thenumber of membersof the four sectors of EC beincreased by the same
proportion, i.e. adding 100 members for each sector;

(c)  75out of the 100 new seatsin the fourth sector (i.e. the political sector) be
allocated to elected District Council ("DC") members,

(d)  apart from the 10 seats to be allocated to LegCo, the remaining 15 new
seats in the fourth sector will be alocated to members of the National
Committee of the Chinese Peopl€'s Political Consultative Conference (10
seats) and Heung Y ee Kuk (five seats);

(e) the 117 representatives of DCsin EC be returned through election from
among elected DC members;

(f)  the current nomination threshold at the ratio of one-eighth of the total
membership of EC (i.e. the number of subscribers required shall be not
less than 150) be maintained with no upper limit to be set, at this stage, on
the number of subscribers; and

(9 the current requirement that CE should not have any political affiliation
should not be changed but can be reviewed in the longer term.

Nomination mechanism for the CE election

15. Some membersincluding Mr Albert HO, Ms Audrey EU and Mr Ronny TONG
have expressed the view that the current package of proposalsin respect of the election



of CEin 2012 isretrogressive. They consider that the proposed increase in the number
of members of EC from the current 800 to 1 200 is worse than the proposal put forward
by the Administration in 2005, which intended to increase the size of EC to 1 600
members. Also in the 2005 package, all DC members would be included in EC, but in
the current package, only 75 new seats would be alocated to elected DC members,
Increasing the total number to 117 only. With the proposed increase in the number of
nomination from 100 to 150, it would be difficult for the pan-democratic camp to field a
candidate for the CE election because the proportion of EC members to be returned by
el ection would decrease, but the number of nomination required will be increased from
100 to 150.

16.  Some other membersincluding Mr LAU Kong-wah, Mr WONG Kwok-hing and
Mr I P Kwok-him express support for the Administration’s current package of proposals
because it would enhance the role of elected DC members and the representativeness of
CE election. They also consider that maintaining the existing nomination threshold at
one-eighth of the total membership of EC could already allow competition in the CE
election.

17. The Administration does not subscribe to the view that the current package of
proposalsin respect of the election of CE in 2012 isretrogressive. Itsexplanation isthat
the aim of the proposal in 2005 was to enhance the democratic elements of the election
asfar aspossibleto facilitate Hong Kong moving towards the ultimate aim of universal
suffrage during which time Hong Kong had yet to have a clear timetable for attaining
universal suffrage. The 2007 NPCSC Decision has already made it clear that the
election of CE in 2017 could be implemented by universal suffrage under the
one-person-one-vote system. The most democratic element in the election would liein
the election of CE by all registered voters by way of one-person-one-vote. To ensure
that the CE el ected would have the broad support of different sectors of the community,
the Administration has also proposed to increase the number of seatsfor each of thefour
sectors of EC evenly. The Administration has also clarified that it does not propose to
raise the nomination threshold. Its proposal is to maintain the existing nomination
threshold of one-eighth of the total membership of EC. The Administration believes
that the pan-democrats would be able to secure the required 150 nominations in EC to
field a candidate for the CE election in 2012.

18.  Mr Albert HO, Ms Audrey EU and Mr Ronny TONG have indicated that they
are unabl e to see how the retrogression in the current package of proposalsin respect of
the election of CE in 2012 has anything to do with the availability of the timetable for
implementing universal suffrage for the selection of CE. They have suggested that all
405 elected DC members should be included in EC in order to enhance the
representativeness of EC.

19. The Administration has advised that the package of proposals in respect of the
election of CE in 2012 would facilitate the EC in 2012 being used as the basis for
transforming into the nominating committee when universal suffrage for CE is



implemented in 2017. The Administration has further pointed out that on the basis of
the views received during the public consultation exercise, thereis more support among
the political parties/groups and LegCo Members, as well as various organizations and
individuals in the community for enhancing the representativeness of EC through
enhancing the participation of elected DC members, who have a public mandate, in EC.
The Administration has reiterated that its proposal could provide more room and
opportunities for members of the community to participate in the CE election and help
maintain the principle of balanced participation of the four existing sectorsin EC.

20. Mr CHEUNG Man-kwong has requested the Administration to clarify whether
the nominating committee in 2017 would be formed with reference to the current
provisions regarding EC in Annex | to BL should the relevant motion be vetoed by
LegCo. The Administration has explained that in accordance with the 2007 NPCSC
Decision, when universal suffrage for CE is implemented in 2017, the nominating
committee "may" (and not "must") be formed with reference to the current provisions
regarding EC in Annex | to BL. Hence, there is room for the fourth-term HKSAR
Government to put forward aproposal for the composition of the nominating committee
which is not exactly the same asthat of the EC in 2012. In considering the composition
of EC and the nominating committee, the overriding principle is to maintain the
bal anced participation of the four existing sectorsin EC.

21. Some members including Mr Ronny TONG, Ms Cyd HO and Mr LEUNG
Kwok-hung have expressed dissatisfaction that the Administration has not taken into
account the right of the members of the public to make nominations when formulating
the nomination arrangements for CE election. They have pointed out that under the
current package of proposalsin respect of the election of CE in 2012, there are only 35
directly elected LegCo Members and 117 elected DC members out of the 1 200 EC
members and a person has to secure the support of over 95% of these elected
representatives of the public in order to be a CE candidate. However, a CE candidate
may only need to secure the support of over 50% of all EC members in order to get
elected. Mr TONG and Ms HO have suggested that a person should be eligible asa CE
candidate if that person has secured a certain number of registered voters for
nomination. Mr LEUNG considers that LegCo Members, who have a public mandate,
should be entitled to make nominations for CE election. Mr TONG has also expressed
concern that it would be difficult for the public to hold the elected DC members
accountable for how they would vote in the election to return EC representatives.

22.  The Administration has reiterated that the nomination mechanism for the CE
election must be formulated in accordance with BL 45 and Annex | to BL under which
the support from different sectors of EC isrequired for any nomination. Therewould be
an increase in the number as well as the percentage of EC members who are returned
through direct elections under the current package of proposalsin respect of the election
of CE in 2012. When the DC election is held in November 2011, voters would know
then that the DC membersthey vote for could elect representatives into EC and LegCo,



and candidates would have to make known to their voters how they intend to vote in the
CE and LegCo electionsin 2012.

The number of members and composition of EC

23.  Members have enquired about the electoral methods for returning the 117 DC
seats in EC and the allocation of the new seats among the subsectorsin the first, second
and third sectors of EC. The Administration has explained that according to the 2007
NPCSC Decision, abroadly representative nominating committee should be formed in
selecting CE by universal suffrage. The Decision also stipulates that the nominating
committee might be formed with reference to the current provisions regarding EC. Itis
essential to ensure the balanced participation of different sectors in the nominating
committee to ensure that the CE elected by universal suffrage would have the support of
not only the 3.3 million registered voters, but also different sectors of society. The
Administration's proposal of increasing the number of membersin thefour EC sectorsin
an even manner is aimed at maintaining the principle of balanced participation to help
transform the 2012 EC into the nominating committeein 2017. The Administration has
also informed the Subcommittee that there are mainly three types of views received
during the public consultation exercise, namely increasing proportionally the number of
seats according to the existing distribution of seats; splitting the existing subsectors; and
adding new subsectors. The Administration has not yet formed specific proposals at the
present stage on how the additional 100 seats should be allocated among the subsectors
of these three sectors of EC, and would continue to listen to views from the community
and LegCo. Any such arrangements could be specified by local legidlation, i.e. in the
context of the CE Election (Amendment) Bill.

24.  Dr Priscilla LEUNG has suggested allocating some of the new EC seats to
representatives of the environmental protection field, small and medium size
enterprises, real estate agents, youth and ethnic minorities. Mrs Regina IP has
suggested that in considering the allocation of EC seats among different subsectors,
account should also be taken of forward-looking criteria such as potential for economic
development and strategic importance of the trade/profession concerned. The
Administration has advised that there are also suggestions of splitting the dental
profession from the medical subsector and adding new subsectors for small and
medium enterprises and women. The Administration welcomes proposals on the
allocation of new seatsin the different sectors of EC.

25. Noting that the Administration has proposed to adopt the proportional
representation system for returning the six DC FC seats (paragraph 33(c) refers),
Mr WONG Kwok-hing considers that for the sake of consistency, the same should be
adopted for returning DC representatives to EC. Mr |P Kwok-him has expressed
concern that the single transferable voting system (one of the possible options under the
proportional representation voting system) would be too complicated for returning 117
DC membersto EC through a single constituency.



26. MsMiriam LAU has asked the Administration to clarify whether ex-officio DC
members would have the right to stand as candidates and to vote in the elections of the
DC sub-sector of EC and the DC FC of LegCo in 2012. MsLAU isof the view that it
would be inconsistent with the Administration's objective of enhancing the
representativeness of the CE and LegCo elections through the participation of elected
DC members if ex-officio members could aso participate in the two elections. The
Administration has explained that according to the existing requirements, the 27
ex-officio DC members can either stand for election in the DC or Heung Yee Kuk
subsector and FC. However, they can only register as voters and vote in the Heung Yee
Kuk subsector and FC. The Administration has taken note of the views received during
the public consultation exercise on the consultation document that as ex-officio DC
members are returned through village elections and have a public mandate, they should
enjoy the same rights as elected DC members. The Administration would continue to
listen to views on whether the existing arrangement should be maintained in 2012. The
specific arrangements can be discussed in detail during the local legislation stage and a
final decision would then be made.

27. Dr Margaret NG is of the view that it is unfair to allocate a total of 900 seats to
the first, second and third sectors of EC which represent some 230 000 electors, while
the fourth sector, which includes directly elected LegCo members and DC members
representing an electorate base of over 3.3 million registered voters, has only 300 seats.
She considersthat the composition of EC does not accord with the principle of balanced
participation, given the differences in the size of their electorates. She has aso
commented that such unbalanced allocation is a distortion of the meaning of "broadly
representative”.

28. The Administration has explained that its proposal of increasing the number of
members in the four EC sectors is aimed at maintaining the principle of balanced
participation to help transform the 2012 EC into the nominating committee in 2017, and
such a principle is currently realized in the even allocation of the 800 EC seats among
the four sectors as set out in Annex | to BL.

29. Dr Margaret NG and Mr LEUNG Kwok-hung, however, take the view that the
principle of balanced participation, which is not found in BL, should not prevail over
the provisions in BL themselves. The implementation of universal suffrage for CE
which is provided for under BL45 should not be distorted to include nomination by a
nominating committee the composition of which is unbalanced.

30. Mr IP Kwok-him has asked how the 10 new seats in the fourth sector of EC
proposed to be allocated to LegCo would be dealt with if only the motion to amend
Annex | to BL regarding the method for selecting CE in 2012 is endorsed by LegCo.
The Administration has explained that adjustment has to be made to the composition of
EC as to how these seats should be allocated if the number of seatsin LegCo in 2012
remains as 60 instead of 70. However, theissue can be dealt with in the context of local
legidlation.



Political affiliation of CE

31. DrLAM Tai-fai considers that the current requirement that CE should not have
any political affiliation would hinder the development of political parties, which playsa
pivotal role in nurturing political talents. Dr Priscilla LEUNG has expressed the view
that the development of political partiesis crucial to the grooming of political talentsin
Hong Kong. The Administration should consider formulating a political party law to
facilitate the development and regulation of political parties, particularly if CE is
allowed to have political party membership.

32. The Administration has reiterated that having regard to the general view of the
public that the existing requirement should be retained to ensure that CE would
maintain impartiality when dealing with requests from different political parties, the
HKSAR Government considers that the relevant requirement should be retained for the
CE electionin 2012, but could be reviewed in the longer term. The Administration also
takes the view that there is ample room for CE to form political alliances under the
existing political system and, at the present stage, widening the scope for political
participation is the most practicable way to facilitate the development of political
parties.

Method for forming LegCo in 2012

Administration's proposals

33. Regarding the method for forming LegCo in 2012, the Administration has
proposed that -

(@  the number of LegCo seats should be increased from 60 to 70 with 35
seats returned by GCs through direct election and 35 returned by FCs;

(b)  al thefive new FC seats and the existing DC FC seat be returned through
election from among elected DC members,

(c) the six DC FC seats be returned under the "proportional representation
system"; and

(d) theexisting arrangement that permanent residents of Hong Kong who are

not of Chinese nationality or who have the right of abode in foreign
countries can stand in the elections for 12 FCs be maintained.

Number of seatsin LegCo

34.  Mr Ronny TONG has asked the Administration whether consideration would be
given to increasing the number of LegCo seats from 60 to 80 in 2012, given that some
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academic studies have suggested that on the basis of Hong Kong's population, there can
be up to 100-120 directly elected LegCo Members.

35. The Administration has advised that on the basis that the population is projected
to rise to about 7.2 million in 2012, if the number of seats is increased to 70, the
seat-to-population ratio would be reduced from about 1:116 800 to about 1:103 000.
The Administration considers such seat-to-population ratio reasonable in the light of the
seat-and-population ratiosin other jurisdictions. Moreover, the proposed increaseto 70
seats already represents a significant increase of 16.7%. It would be too drastic an
increase if the number of seatsisincreased from 60 to 80 in 2012. Any further increase
in the number of LegCo seats can be dealt with by the fifth-term CE and the sixth
LegCo before the implementation of universal suffrage for LegCo in 2020.

36. Ms Emily LAU considers that the seat-to-population ratio in Hong Kong as
guoted by the Administration does not accord with the reality as only half of all LegCo
Members are returned by GCs through direct elections. Mr Paul TSE, however, does
not subscribe to the view that FC Members should not be included in calculating the
seat-to-population ratio. At the request of Mr IP Kwok-him, the Administration has
provided the Subcommittee with the seat-to-population ratios of three major cities,
namely London, New Y ork and Tokyo which are 1:304 792, 1:163 994 and 1:102 276
respectively.

The DC proposal

37. Some members have reservation about increasing the number of DC FC
Members as some DC members are only returned from a constituency areawith asmall
electorate or returned uncontested and some of them might be prone to defending
interests of their districtsonly. They are concerned that allocating the new FC seatsto
DC members would make LegCo a forum for dealing with district matters. Given the
differencesin the functions and powersof DCsand LegCo, voterswould be confused as
to the criteriato be adopted for choosing DC members.

38. Some other members, however, consider the DC proposal acceptable as it is a
pragmatic proposal for enhancing the representativeness of the LegCo election within
the framework of the 2007 NPCSC Decision. Moreover, the proposal could help
nurture political talents. They also do not agree with the view that DC members would
focus only on district matters because of the small size of the DC constituencies. These
members have further pointed out that many incumbent LegCo Members had
served/are serving as DC members, and their experience serving at district level would
be useful for dealing with LegCo business.

39. The Administration has explained that while DC members may bring district
matters into LegCo, they have to pay heed to the well-being of Hong Kong people as a
whole when dealing with territory-wide issues. Incumbent LegCo Members who are
also DC members have catered to both the overall interest of community and local
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interests in dealing with businessin LegCo. The Administration considers that DC is
the cradle for nurturing political talents. The experience of DC members in
participating in politics and in serving the public would facilitate their work at LegCo.

40. Dr Margaret Ng considers that the Government's current proposal of having six
DC FC seats returned through election from among elected DC members is
retrogressive. She has pointed out that back in 1985, 12 seats in LegCo were already
returned by an electoral college comprising all members of the two Municipa Councils
and the former District Boards.

41. The Administration maintains that the DC proposal is not retrogressive because
in 1985, appointed members of the two Municipal Councils and the former District
Boards could vote in the election to return LegCo Members whereas under the
Administration’s current proposal, only elected DC members could vote. In addition,
the elected DC members have an electorate base of over 3.3 million registered voters
and their enhanced participation would increase the representativeness of the LegCo
election.

42.  Some members express concern that the six DC FC seats would be monopolized
by large political parties holding a large number of elected DC seats, and candidates
from small political parties/groups or independent candidates would stand little chance
of being elected. The Administration has explained that the proportional representation
system is proposed to be adopted for returning these DC FC seats under which
candidates from political parties/groups of different sizes and independent candidates
would all have a chance to get elected. The Administration reckons that there is a
sufficient number of independent elected DC members to put up alist of candidates to
contest in the election.

43. The Administration has briefed the Subcommittee on the possible options for the
proportional representation voting system, namely the list proportional representation
system and the single transferrable voting system. According to the Administration, as
the list proportional representation system is currently adopted in the LegCo election
for GCs, electors are in general familiar with the voting system. However, as the
ranking of the candidates on the list are already predetermined by the group, electors
would not be able to indicate their preference towards individual candidates on the list.
If the whole territory is delineated as one single constituency, there will be a maximum
of six candidates on each list. Under the single transferrable voting system, candidates
are nominated as individual candidate. Each elector can cast one vote which is
transferrable. Electors rank candidates in order of preference on the ballot paper. The
Administration has pointed out that as the single transferrable voting system has not
been in use since the establishment of HKSAR, electors are unfamiliar with the voting
system. The mechanism of transferring of surplus votes and the cal cul ation of values of
votes transferred is also relatively more complicated and difficult to understand.
However, the system does alow electorsto indicate their preference towards individual
candidates and hence the choice of electors could be better reflected.
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44.  In response to Mr IP Kwok-him's enquiry about the pros and cons of the two
types of voting systemsfor returning the DC FC seats, the Administration has elaborated
that if the single transferrable voting system is adopted, votes cast would not be wasted
due to the mechanism of transferring of surplus votes, while for the list proportional
representation system, some votes might bewasted. |rrespective of which voting system
IS to be adopted, the quota of votes required for returning a candidate is about 68 votes
(i.e.a total of 405 votes from elected DC members divided by six seats). The
Administration reckonsthat independent DC candidates could work together to return at
least one candidate, as there are more than 68 independent elected DC members.

45.  MrsReginalPisof theview that the single transferrable voting system should be
adopted for DC FC in 2012, as votes cast would not be wasted. She does not consider
such a voting system over complicated given that there should be a nomination
mechanism and there are only 405 electors. The Administration has advised that it has
not yet formed any views on the nomination procedure for returning the six DC FC
seats which would be dealt with in the context of the local |egislation.

46. On delineation of constituencies, the Administration has explained to the
Subcommittee that given that only six Members would be returned in DC FC, the
number of constituenciesin DC FC should remain small in order not to affect the effect
of proportiona representation. Consideration could be given to returning al the six
seats through a single constituency representing the whole territory, or dividing the
territory into two constituencies. According to the forecast of population for 2012, the
total population in the Hong Kong Island and Kowloon and that in the New Territories
are forecast to be around 3.47 million and 3.75 million respectively. If the six seats are
distributed among two constituencies, three seats could be alocated to a constituency
consisting of the Hong Kong Island and Kowloon, and the other three seats to the other
constituency comprising the New Territories. According to the Administration, the
details of the voting system will be dealt with in the context of the local legidlation.

47.  The Subcommittee notes that the Democratic Party ("DP") has proposed to have
al six DC FC seats nominated by elected DC members and elected by all registered
votersof Hong Kong. The Administration has, however, advised that thereisan opinion
that such proposa may not be consistent with the 2007 NPCSC Decision (which
stipul ates that the half-and-half ratio between Members returned by FCs and Members
returned by GCs through direct elections should remain unchanged) and that should
DP's proposal be adopted, the nature of the election would be akin to that of a GC
election, the adoption of which would result in about 60% of all the LegCo seats being
returned through direct or indirect GC elections. The Administration hasfurther pointed
out that on the basis of the views received during the public consultation exercise, there
is more support among political parties/groups and LegCo Members, aswell as various
organizations and individual sin the community for enhancing the representati veness of
the LegCo election through enhancing the participation of elected DC members, who
have a public mandate, in LegCo.
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48. Mr LEE Wing-tat does not agree with the Administration's view that
implementation of the DP's proposal would render the election of DC FC Members akin
to implementing GC elections. He has explained that the DP's proposal would not
comply with the principle of universal suffrage asit only providesfor equality in voting
right but not equality in the right to nominate and the right to stand for election.

The electorate base of "traditional” FCs

49. The Subcommittee notes the Liberal Party's proposal of replacing corporate
votes with director's votes and the Civic Party's proposal of combining FCs of similar
nature and with relatively small electorates. Many members have taken the view that to
comply with the principle of gradual and orderly progress, the Administration should
have considered broadening the electorate base of "traditional” FCs in 2012 in
accordance with the actual situation in Hong Kong. They have pointed out that opinion
polls have aso indicated that the public are generally in support of broadening the
electorate base of FCs.

50. The Administration has advised that it is aware of the different proposals made
by academics/various organizations for broadening the electorate base of existing FCs.
These proposals cover a wide spectrum, ranging from replacing corporate votes with
director's votes to returning FC seats by all registered votersin Hong Kong. However,
many different sectors and organizations are represented under the current FC system
and the process of replacing corporate votes with
"director's/executive's/association's/individual votes' is complex. During the public
consultation exercise, different political parties/groups and organizations have not
voiced strong support for the proposal. There is also no prominent support within
LegCo for the proposal. The Administration considers that it would be difficult at this
stage to reach consensus on proposal sinvolving substantial changesto the existing FCs,
but it would be willing to consider including more bodies into "traditiona” FCs if
appropriate such as the Transport FC. Consideration could be made to broadening the
electorate base of FCs in the context of amending the relevant local legislation. The
Administration has also reiterated that its proposal of freezing the “traditional" FC seats
while expanding the number of DC FC seats would broaden the electorate base of FCs,
as elected DC members are returned by more than 3.3 million voters through GC
elections. The Administration believes that such a proposal would stand the best
possible chance of being accepted by two-thirds of LegCo Members.

51. DrMargaret NG isof theview that the Administration should have explained the
criteriafor the delineation of electorate of the FCs as stipulated in the Schedules to the
LegCo Ordinance (Cap. 542). Dr NG fedls strongly that the Administration should
have conducted a comprehensive review to assess and verify the status of the registered
corporate electors of FCs on aregular basis to ensure that they remain to be eligible for
registration as electors, i.e. whether they are still active and representative since the
Ordinance was enacted back in 1997. The Administration has explained that the
Registration and Electoral Office haskept in touch with relevant umbrella organizations



- 14 -

to update the electoral records. The Administration would review the Ordinance before
every LegCo general election, taking into account the latest developments and relevant
factors.

Universal suffrage for selecting CE and for forming LegCo

Timetable for implementing universal suffrage

52.  According to the Administration, in accordance with the 2007 NPCSC Decision,
CE shall make areport to NPCSC at an appropriate time prior to the selection of CE and
the formation of LegCo by universal suffrage and a determination thereon shall be made
by NPCSC. It would be appropriate for the fourth-term CE and the fifth LegCo to
addresstogether theissuesrelating to the model for implementing universal suffragefor
CEin 2017, and for the CE returned by universal suffragein 2017 to work with the sixth
LegCo to deal with the issue relating to the model for implementing universal suffrage
for LegCo in 2020.

53.  Some members have pointed out that in the past few years, opinion polls have
indicated consistently that the majority of members of the public favour implementation
of universal suffrage in 2012. They stress that if that is not possible, the Centra
Authorities should give an unequivocal assurance that genuine universal suffrage for
CE and LegCo would be implemented in 2017 and 2020 respectively.

54.  The Administration has advised that after NPCSC decided in December 2007 on
the timetable for implementing universal suffrage for CE and LegCo in 2017 and 2020
respectively, an opinion poll conducted then showed that over 60% of the respondents
accepted the decision. The opinion poll conducted by the Chinese University of Hong
Kong during the public consultation period likewise revealed that 64% of the
respondents accepted the 2007 NPCSC Decision which stipulated the timetable for
universal suffrage.  In addition, the Deputy Secretary-General of NPCSC,
Mr Qiao Xiaoyang, has already stated that the 2007 universal suffrage timetable
decision haslegal effect. He has aso stated that the door to universal suffrage has been
thrown open. The Administration has stressed that Hong Kong only needs to attain
consensus on the universal suffrage electoral models and complete the five-step
mechanism, and universal suffrage can then be implemented.

Model for implementing universal suffrage for CE in 2017

55.  MrRonny TONG has expressed concern that there may be conflict of interest for
the CE elected in 2012 to put forward model for implementing universal suffrage for
selecting CE in 2017. He has therefore suggested that the "five-step mechanism™ for
implementing universal suffrage for CE in 2017 should be initiated and completed by
the current-term HK SAR Government so that the CE elected in 2012 would not havethe
opportunity to put forward an electoral model for selecting CE in 2017 which may not be
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consistent with the principles of genuine universal suffrage in order to serve his or her
OWn purpose.

56. The Administration has explained that any model on the 2017 CE election put
forth by the fourth-term CE must comply with the 2007 NPCSC Decision which has set
out the timetable as well as the framework of the model for implementing universal
suffrage for CE in 2017. Moreover, LegCo can aways provide the necessary checks
and balances under the "five-step mechanism™ as any motion on the amendments to the
two electoral methods has to be endorsed by a two-thirds majority of al LegCo
Members.

57.  The Administration hasfurther advised that the 2007 NPCSC Decision stipul ates
that the "five-step mechanism” should be initiated at an appropriate time prior to the
selection of CE by universal suffrage in accordance with the principles under BL as set
out in BL 45, including gradual and orderly progress and being appropriate to the actual
situation in Hong Kong. The Administration considersthat the years between 2012 and
2017 isthe most appropriate time for initiating the "five-step mechanism" to implement
the model for introducing universal suffrage for CE, so that the actual situation in Hong
Kong would be suitably taken into account.

58.  Mr Ronny TONG considersit important for the Administration to explain to the
public as early as practicable its views on the meaning of "democratic procedures’ to
allay concerns about a screening mechanism being put in place in the nomination
procedures in the model for implementing universal suffrage for CE. The
Administration has advised that the current HKSAR Government has not formulated
any specific proposals on the democratic procedures for nominating candidates for the
office of CE when universal suffrage isimplemented in 2017 asit should be the task of
the fourth-term CE.

59. Mr Ronny TONG has reiterated his concern that members of the public do not
have adequate representation in EC. He urgesthe Administration to consider increasing
the number of directly or indirectly elected representatives of the public in the first,
second and third sectors of EC with aview to enhancing the democratic elementsin EC
for the ultimate implementation of universal suffrage for CE.

60. TheAdministration hasadvised that it has already made the best effort to enhance
the democratic elements of EC to pave the way for the implementation of universal
suffrage in 2017. Under its proposal for the composition of EC, 152 members are
returned from direct or indirect GC elections (i.e. 35 directly elected LegCo Members
and 117 representatives of DC). Regarding the allocation of members among the
subsectors of the first three sectors of EC, during the public consultation on the two
electoral methodsfor 2012, the HK SAR government has received mainly three types of
views, including increasing proportionally the number of seats according to the existing
distribution of seats; splitting the existing subsectors; and adding new subsectors. The
HKSAR Government has not yet formed specific proposals at this stage on how the
additional seats should be alocated among the subsectors of thefirst three sectors of EC,
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and would continue to listen to views from the community and LegCo. Any such
arrangements could be specified by local legidation, i.e. in the context of the CE
Election (Amendment) Bill. The Administration stresses that the four sectors of the
current EC are broadly representative and no substantial change should be made to the
existing composition of EC in order to maintain the principle of balanced participation
and facilitate the EC in 2012 being used as the basis for transforming into the
nominating committee when universal suffrage for the CE isimplemented in 2017.

Retention or abolition of FCs

61. Some members hold astrong view that the FC system does not comply with the
principles of universality and equality and should be abolished ultimately for
implementing universal suffrage for LegCo in 2020. They also consider that if thereis
any restriction in the right to stand for election, i.e. a requirement that candidates must
come from a particular sector, the FC system would not be compatible with the
principlesof universality and equality even though the FC seats arereturned on the basis
of "one-person-one-vote'. These members query whether the HKSAR Government has
changed its stance in itsfirst report submitted to the United Nations in the light of the
International Covenant on Civil and Political Rights ("ICCPR") about the FC system
being atransitional arrangement. They consider that the systemic flaw of the FC system
is that the public could not hold FC Members accountable for their performance as the
public have no power to vote FC Members out of their offices. They have further
pointed out that the United Nations Human Rights Committee has already reiterated its
view in its concluding observations issued after consideration of the HKSAR's reports
submitted in the light of ICCPR that the electoral system for the formation of LegCo
does not meet the requirements of Article 25 of ICCPR and once direct election is
introduced into LegCo, the reservation made in respect of Article 25(b) would no longer

apply.

62. Dr Margaret NG and Mr Ronny TONG are also of the view that the current split
voting system has given the power to FC Members who are returned from a small
electorate to veto proposals put forward by GC Members who have a public mandate.
They urge that such a voting system should be abolished as soon as possible. Ms
Miriam LAU, however, considers that the split voting system has provided the
necessary check and balance as GC Members could a so veto proposals put forward by
FC Members.

63. The Administration has explained that the consistent position of the HKSAR
Government isthat the existing FC electoral model for LegCo does not comply with the
principles of universality and equality. The existing electoral arrangements cannot be
maintained when universal suffrage for LegCo is implemented. CPG notified the
United Nations Secretary General in June 1997 that the provisions of the ICCPR as
applied to Hong Kong shall remainin force beginning from 1 July 1997. In other words,
those provisions which do not apply to Hong Kong (including Article 25(b) of ICCPR
for which areservation has been made by the United Kingdom Government in 1976)
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also shall not be applied to HKSAR. Inthe case of Chan Yu Namv Secretary for Justice
(HCAL32/2009 and HCALS55/2009) in 2009, the High Court has ruled that such
reservation continues to apply to HKSAR. The Administration has further explained
that universal suffrage for LegCo would be implemented in accordance with BL, the
principles of universality and equality, and the timetable set out in the 2007 NPCSC
Decision. The Decision hasmadeit clear that FC seats should not be abolished in 2012.
Any proposal to abolish FCs in future would require support from FC Members and it
would be very difficult to reach consensus on the matter at thisstage. Besides, thereare
conflicting views in the community as to whether the FC seats should be abolished in
one go, or only the electoral model for returning the FC seats needs to be changed when
universal suffrage is implemented. There are views that all FC seats should be
abolished and replaced by district-based seats returned by universal suffrage, i.e. the
"one-person-one-vote" model. There are also views that the FC seats should be
retained, but the electorate base of FCs should be broadened, for example, by allowing
FCs to nominate candidates for election by al voters of Hong Kong, i.e. the
"one-person-two-votes' model whereby each voter can cast one vote in the GC election,
and the other in the FC election. However, there are views that under this model, the
right to stand for election and the weight of each vote among different sectors may not
be equal. The Administration stresses that there is ample time between the present and
2020 for the community to discuss the specific models for implementing universa
suffrage for LegCo.

64. The Administration has reiterated that should the Administration's proposals in
respect of the formation of LegCo in 2012 be endorsed, the 35 directly-elected seats and
the six indirectly-elected seats through DCs would altogether comprise about 60% of
the LegCo seatsin 2012. Coupled with the seats in the professiona sectors which are
currently returned through one-person-one-vote, the 70-seat LegCo would have a
considerable level of democratic elements, which would create conditions for LegCo to
build consensus on resolving the issue of FCs and for implementing universal suffrage
for LegCo in 2020.

65. Some other members are of the view that the FC system with the merit of
balanced participation has its value for Hong Kong and should be retained, albeit in
some other form with changes to its electoral method and expansion of its electorate
base, when universal suffrage is implemented for forming LegCo. They consider that
the FC system is not necessarily incompatible with the principles of universality and
equality, and its value should not be denied altogether. Moreover, LegCo is constituted
according to BL, and both FC and GC Members have their respective
representativeness. Although some FC Members are returned by only a few hundred
registered corporate voters, they represent not only the corporate voters, but the entire
sector concerned. For example, the some 600 body electorsfor the Labour FC represent
some 500 000 people in the labour sector. Many members returned from FCs have
stressed that while FC Members are not elected by the general public, they have made
their best endeavour to service not only their respective sectors but also the wider
community at large. They have further expressed the view that it isnot stipulated in BL
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that FCs or split voting system must be abolished. While BL has provided that the
ultimate aim is the election of al LegCo Members by universal suffrage, it also
stipulates that the method for forming LegCo should accord with the actual situation in
Hong Kong and comply with the principle of gradual and orderly progress. They
consider that the FC system can safeguard the interests of the business community for
the sake of the overall interests of Hong Kong.

L egidative process and timetable

66. Itisthe Administration'sam to introduce into LegCo the two motions regarding
the amendments to the two electoral methods and put them to vote before LegCo recess
starting mid-July 2010. According to the Administration, thisisto allow sufficient time
to compl ete the reporting to NPCSC for approval or record, and to deal with the relevant
local legislation between autumn 2010 and the second quarter of 2011, aswell asto put
in place the detailed implementing arrangements before the end of 2011.

67. Mr CHEUNG Man-kwong has asked whether the HKSAR Government could,
in terms of legal principle, put forth another package of proposals on the two electoral
methods for 2012 in the next legislative session, should the package of proposals
currently put forth by the HK SAR Government be vetoed by LegCo. Mr CHEUNG has
also asked whether the Administration would consider postponing the introduction of
the two motions until the beginning of the next legislative session so as to alow more
time for reaching possible consensus.

68. The Administration has advised that in the event that the package of proposalson
thetwo electoral methodsfor 2012 isvetoed by LegCo, the HK SAR Government could,
in theory, put forth to LegCo another proposed package in accordance with BL and the
relevant Interpretation and Decision of NPCSC and the procedures set out therein.
However, in reality, it would be extremely difficult to put forth to LegCo another
proposed package for the two electoral methods for 2012. Firstly, in accordance with
the NPCSC Interpretation, "the bills on the amendments to the method for selecting the
CE and the method for forming the LegCo and its procedures for voting on bills and
motions and the proposed amendments to such bills shall be introduced by the HKSAR
Government into the LegCo." The proposed package put forth by the HKSAR
Government on the two electoral methods for 2012 could enhance the democratic
elements of the two electoral methods through the participation of elected DC members
who have a broad electorate base. Under the framework of the NPCSC decision of
2007, the HKSAR Government has already strived for maximum latitude to put forth
such apackage. If the proposed package isvetoed by LegCo, the HKSAR Government
would have no room from the policy perspective to put forth another package which
could contain more democratic elements than the current proposal and could stand the
possibility of being supported by the majority of the public, two-thirds of all LegCo
Members and the Central Authorities. Secondly, the HKSAR Government needs
sufficient time to deal with the local legislation work relating to the amendments to the
two electoral methods for 2012 and the practical arrangements for the elections. If the
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proposed package receives the endorsement of a two-thirds majority of all LegCo
Members, the consent of CE, and is reported to NPCSC for approval or for the record,
the HKSAR Government would have to introduce the CE Election (Amendment) Bill
and the LegCo (Amendment) Bill into LegCo in the autumn of 2010 and strive to have
the amendments to the two electoral ordinances passed by LegCo before May 2011, so
that the relevant subsidiary legislation could be amended respectively by the
CE-in-Council and the Electoral Affairs Commission ("EAC"). On the other hand, the
EAC also needsto carry out work relating to the delineation of constituencies and make
recommendationsto CE in accordance with section 18 of EAC Ordinance (Cap.541) by
early September 2011 at the latest. If the proposed package put forth by the HKSAR
Government is vetoed by LegCo, there would not be sufficient time for the HKSAR
Government to formulate a new package of proposals, submit it to LegCo for avotein
the next legidative session and to complete the local legidative work relating to the
amendments to the two electoral methods for 2012 and the practical arrangements for
the elections within the statutory time limit.

69. Mr CHEUNG Man-kwong has also asked whether the two motions on
amendments to the two electoral methods must be dealt with at the same Council
meeting. Mr WONG Kwok-hing has asked whether the Administration would consider
dealing with the two motions separately, given the divergent views on the package of
proposals in respect of the election of LegCo in 2012 and the relatively less
controversia views on the electoral method for the election of CE in 2012.

70.  The Administration has advised that as a matter of procedure, the two motions
are separate motions and would be voted on separately. These motions do not
necessarily haveto be presented to LegCo for endorsement at the same Council meeting.
However, as the two motions are related (e.g. the Administration has proposed to
enhance the role of elected DC members in both the CE and LegCo elections), the
Administration would strive to gain LegCo's support for the two motions at the same
Council meeting.

Consultation with the House Committee

71. The Subcommittee reported its deliberations to the House Committee on
11 June 2010. The House Committee noted that the Administration had given noticeto
move the two motions on the amendments to the two electoral methods at the Council
meeting on 23 June 2010, and agreed that the Subcommittee would convene meetings if
necessary to discuss any amendments to the constitutional reform proposed by the
Government.

Council Business Division 2
Legidative Council Secretariat
15 June 2010
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Mr LAU King-for

Mr LAU Tik-hong

Mr LAU Wai-lun

Mr LAU Sung

Mr POON Cheuk-bun

Mr POON Tak-ming

Miss LI Shee-lin
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Radical Anti-government Power
Mr FOK Ting-hung

Lingnan University Students Union
Mr TSE Wai-kam
Mr Edmon CHUNG
Mr LAW Kam-hung
Caring Hong Kong
Mr KU Sai-lik

Mr David LAI, member of Wan Chai District
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