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[ FiTELNO.: 25946615
[ A FAXLINE: 28024893
4 May 2010

Clerk, Public Accounts Committee
Legislative Council Building

8 Jackson Road

Central

(Attn.: Ms Macy NG)

Dear Ms Ng,

The Director of Audit’s Report on the
results of value for money audits (Report No. 54)

Hong Kong Chinese Orchestra Limited (Chapter 6)

Thank you for your letter of 27 April 2010. | set out the
requested information as follows —

(@ The Funding and Services Agreements (FSAs) signed
between the Home Affairs Bureau and the Hong Kong
Chinese Orchestra Limited (HKCO) for 2009-10 and 2010-11
are enclosed. Please kindly note that, having regard to
commercial sensitivity, we have blackened out certain
information in Annex A of the FSAs, i.e. part of the
programme detail s which touch on HKCO’ s negotiationswith
third parties in “Part (b) - Indicators for the Subvention
Period”; and the salaries and benefits of HKCO's staff in
“Part (c) - Agreed Establishment”.
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CC.

(b)

Regarding the class of air passage that is normally provided
by the Government for overseas artists/ performance groups,
the Leisure and Cultural Services Department (LCSD) has
been consulted. We understand that it is an established
practice of the LCSD to offer engagement terms, covering air
passage, to visiting artists/ performance groups having regard
to their respective international standing. The arrangement
will be agreed upon negotiation. Therefore the agreed terms
would vary from case to case, and it is not uncommon to offer
business class airfare for the more celebrated artists. Such
arrangement is in line with the long-standing and
widely-accepted practice adopted by presenters in the
international performing arts market.

Yours sincerely,

( Gilford LAW)
for Secretary for Home Affairs

Executive Director, Hong Kong Chinese Orchestra Limited

Secretary for Financial Services and the Treasury

Director of Audit
Director of Leisure and Cultural Services

-111-



AGREEMENT
BETWEEN
THE GOVERNMENT OF THE HONG KONG
SPECIAL ADMINISTRATIVE REGION
AND
HONG KONG CHINESE ORCHESTRA LIMITED
FOR THE YEAR 2009-10

THIS AGREEMENT ismadeonthe _€ "™ dayof__ Apn't 2009
PARTIES:

(1) the Government of the Hong Kong Special Administrative Region as represented by the
Secretary for Home Affairs whose principal office is at 31/F, Southorn Centre, Wanchai,
Hong Kong (“the Government”); and

(2) Hong Kong Chinese Orchestra Limited, a company with limited liability incorporated
under the Companies Ordinance (Cap. 32 of the Laws of Hong Kong) whose registered
office is at 7/F, Sheung Wan Municipal Services Building, 345 Queen’s Road Central,
Hong Kong (*the COMPANY™),

RECITALS:

The Government wishes to promote and develop Chinese music in Hong Kong and has agreed
to grant to the COMPANY and the COMPANY has agreed to accept a maximum sum of
HK$53,143,963,(Hong Kong Dollars Fifty-three Million One Hundred Forty-three Thousand
Nine Hundred and Sixty-three Only) (“the Subvention™) for the period from 1 April 2009 to
31 March 2010 inclusive (“the Subvention Period™) for the sole purpose of implementation of
the programme of activities proposed by the COMPANY and as sct out at Annex A (“the
Activities”) in accordance with the budget set out at Annex B (“the Budget™) and subject to
and upon the terms and conditions set out hereunder.

OPERATIVE PART:

1. Subject to the earlier termination as provided in Clause 12, this Agreement shall take
effect on | April 2009 and shall continue until 31 March 2010.

2. The Subvention shall be made available to the COMPANY subject to the COMPANY’s
compliance with all provisions of this Agreement, and to the Government’s overriding
right to suspend, vary, reduce or cancel payment of all or any part of the Subvention or to
demand immediate repayment of ail or any part of the Subvention as may be determined
by the Government in its sole discretion.

3.  Subject to the COMPANY’s compliance with all provisions of this Agreement and the
Government’s right provided in Clause 2, the Government will make available the
Subvention to the COMPANY by quarterly instalments in advance during the Subvention
Period.

FSA 209-10 HKCO 2632009

*Note by Clerk, PAC: Annexes A, B, D, E and F not attached.
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4, In consideration of the grant of the Subvention or any part thereof by the Government to
the COMPANY, the COMPANY agrees -

(a) to provide artistic leadership in the local Chinese music community and develop a
distinctive local Chinese music culture;

(b) to establish community support and develop public interest in Chinese music;
(c) to establish regional and international reputation for the COMPANY;

(d) to implement the Activities in accordance with the Budget, and to use and account
for the Subvention in accordance with the provisions of this Agreement;

(e) to use all experience, skill, care and diligence and attention in carrying out the
Activities and discharge all its duties and obligations under this Agreement as may
be expected from a person who is an expert in providing activities similar to the
Activities; and

() to comply with the requests, instructions and/or directives as the Government may
make or give relating to the Activities from time to time.

5. To enable the Government to ascertain whether the objectives of the Subvention to the
COMPANY are achieved and the provisions of this Agreement are complied with by the
COMPANY, the COMPANY agrees and undertakes -

(a) to notify the Government in advance in writing of each of the COMPANY’s public
activities and events relating to the Activities or this Agreement including without
limitation publicity and promotional events such as press conferences, to provide
the Government with all related publicity and promotional materials produced for
the Activities and any other activities funded by the Subvention, and to allow the
Government to send representatives to such activities and events;

(b) to notify the Government in advance in writing of each meeting of the governing
body of the COMPANY, to provide the Government with the relevant papers and
minutes as soon as reasonably practicable, and to allow the Government to send
representatives to attend such meetings as observers;

(c) to provide the Government upon request with up to six tickets to attend any
ticketed scheduled activities relating to this Agreement;

(d) to provide the Government with the following reports covering the Subvention
Period -

(1) a self-evaluation and assessment report and a year-end report on or before
30 June 2010. The Government reserves the right to specify the format of
the self-evaluation and assessment report and the year-end report;

(ii)  audited annual financial statements and annual financial report on or before

30 September 2010 in accordance with the requirements set out in Annex C;
and

FSA 2009-10 HKCO _26.3.2009
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(i)  thirty copies of the Annual Report on or before 31 October 2010 and to
make it available/accessible to the public via the internet by uploading it to
the COMPANY’s website and through such other means as the
Government may specify. The Annual Report shail include the report of
the Chairman of the COMPANY, COMPANY’s objectives, COMPANY’s
corporate struclure, structure of the Board of Directors, commitiees and
advisors (if any), a pro-forma balance sheet and income and expenditure
account extracted from the COMPANY’s audited annual financial
statements and a report on the COMPANY’s work and activities.

6. The COMPANY agrees and hereby warrants and undertakes (with continuing effect
until the termination or expiry of this Agreement) -

(a)

(b)

(©

(d)

(c)

®

(g)

()

®

to adopt proper internal controls to ensure that the Subvention is used in a cost-
effective and accountable manner, and to notify the Govemment of any
iregularities as soon as they are identified, and forward a fult report subsequently
covering results of the investigations and actions taken to rectify the situation and
prevent recurrence of the irregularities;

that due efforts will be made to ensure value for money in using the Subvention it
obtains from the Government in the implementation of its objectives set out in

Clauses 4(a) to (f) of the Agreement and performance of its duties and obligations
under this Agreement ;

to ensure that due efforts will be made to ensure that overheads will be reduced and
productivity enhanced in the course of performance of this Agreement;

to comply with all applicable health and safety laws and regulations in the
performance of this Agreement,

to comply with all applicable employment and equal opportunities and data
protection laws and regulations in the performance of this Agreement;

to account to the Government its employment and remuneration of its senior
executives, and 1o observe the principle of fairness and transparency in recruiting
staff in the performance of this Agreement;

to comply in all respects (including without limitation, the giving of all necessary
notices, the paying of all necessary fees and the obtaining of all necessary licences,
consents and approvals) with all enactments, laws, ordinances, rules and
regulations for the time being and from time to time in force in Hong Kong which
are applicable 1o the Activities or other activities funded by the Subvention;

to procure its employees, agents and sub-contractors who are engaged to carry out
the Activities to adopt and observe the ‘Code of Conduct for Members of the
Governing Board and Staff of Performing Arts Organizations’ at Annex D (as may
be amended or supplemented by the Government from time to time) and adopt the
pro-forma ‘Declaration of Conflict of Interest’ at Annex E;

to follow the Code of Conduct at Annex D to set out the COMPANY’s policy
documents on restricting the COMPANY’s staff to take part in outside work and to
supply the Government with such policy documents whenever revised;

FSA 2009-1¢ HKCO'_16.3.2009

-114 -



(j) in case of any suspected breach of the Code referred to in Clause 6(h) above, to
forward a full report subsequently covering results of the investigations and actions
taken to rectify the situation and fo prevent recurrence of the irregularities;

(k) toacknowledge with full awareness that neither the Government, nor its employees
or agents shall in any way be or be held or be deemed to be responsible for the
direction or conduct of the affairs of the COMPANY. In the absence of specific
designation in writing as a directive of the Government, any advice, suggestions,
comments or other indication given voluntarily by the Government or its
employees or agents shall be deemed in all respects to be given on a purely
personal basis and not as reflecting the view or position of the Government in any
way and the COMPANY shall accept and respond to any such advice, suggestion,
comments or other indications entirely at its own discretion and risk. Without
prejudice to Clause 14 of this Agreement, the COMPANY shali keep the
Government and their employees and agents indemnified against all claims, actions,
demands, costs, expenses (including without limitation the fees and disbursement
of lawyers, agents and expert witnesses) and liabilities of whatsoever nature
incurred as a result of the COMPANY acting, accepting and responding to any
such advice, suggestion, comments or other indications as well as to any specific
directive of the Government; :

() toacknowledge and carry on its activities on the basis that the terms and conditions
of service for those persons constituting the agreed establishment as set out at
Annex A (“Agreed Establishment”) shall not be more favourable than what in the
absolute opinion of the Government are commensurate with the duties and
experience of that particular post, and shall be in line with the terms and conditions
of comparable posts in the trade;

(m) if for the Subvention Period, the Subvention amounts to $10 million or more and
the Subvention accounts for 50% of the COMPANY’s operating income, to review
the number, ranking and remuneration of its staff as directed by the Government;
to submit to the Government an annual report on the review findings for the
Subvention Period in such a format as required by the Government on or before 30
June 2010: and to make public disclosure of the remuneration of staff of the top
three tiers in its Annual Report in such a way as the Government may require;

(n) for those staff referred to in Clause 6(m) above, to supply the Government with
tocuments on procedures of recruitment, renewal and termination of appointment,
and the terms and conditions of employment of such staff (including ali
amendments and supplements thereto) who are employed at any time during the
Subvention Period;

(0) to notify the Government in writing if the establishment of the COMPANY is
significantly different from the level provided for in the Agreed Establishment, or
if there are any proposed changes or renewal of employment in the highest level of
artistic or management staff of the COMPANY, to seek the Government’s prior
approval in writing where approval will not be unreasonably withheld;

(p) not to accept any donation, sponsorship or advertisement from or associated in any
form or manner with tobacco or tobacco-related activities;

FS.4 200910 HKCO _16.3.2009
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(a)

(1)

(s)

®

()

)

(x)

(y)

@)

(az)

(bb)

(c0)

not to deviate from the Budget without the prior written approval of the governing
body of the COMPANY and to as soon as practicable notify the Government
accordingly;

to meet any copyright obligations on works which are not covered by the annual
blanket licence held by the venues of the Leisure and Cultural Services Department;

to use best endeavours to maximize revenue from sources other than the
Government including without limitation sponsorship and fundraising as estimated
at Annex B and to charge full costs for services provided on a self-financing basis
to other organizations;

to include in the COMPANY’s revenue budget and audited financial statements
referred to in Clause 5(d)(ii) all bank interest which has accrued;

to ensure that all procurement of goods and services pursuant to the provisions of
this Agreement shall be conducted on a fair, unbiased and competitive bidding
basis. The COMPANY shall review its existing procurement procedures making
reference to the sample procurement policy and guidelines set out at Annex F and
shall, if required by the Government, amend its existing procurement procedures to
ensure compliance with Annex F. The Company shall provide the Government
with a copy of its procurement procedures whenever revised;

to ensure that the COMPANY’s governing body, officers and staff shall keep
themselves informed of the financial and accounting procedures relating to

procurement of goods and services regularly and whenever such procedures are
amended;

not to alter the terms of its Memorandum and Articles of Association without first
obtaining the written consent of the Government;

to procure that no member of the governing body of the COMPANY shall serve for
a ferm in excess of six consecutive years;

to give due consideration to the inclusion in the governing body of the COMPANY
an appropriate number of professionals such as accountant, lawyer, fund raising
and marketing experts to give advice and business support to the COMPANY;

to ensure that the constitution of the governing body of the COMPANY as
comprising no less than six (6) members and that the quorum for making decisions
of the board shall be no less than 50% of the full membership of the board and
being at least three (3) in number;

to hold meetings of the governing body not less than three times a year during the
Subvention Period;

the performance of its obligations under this Agreement does not and will not
conflict with or contravene any judicial order or obligations under any third parly
contracts to which the COMPANY is a party; and

all information in relation to the Activities of this Agreement provided by the
COMPANY is true, accurate and complete in all material respects.

F3A 2009-10 HKCO _26.3.2009
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7. The COMPANY agrees that -

(a) the COMPANY shall keep proper and separate books and records of all receipts
and payments (including receipts, counterfoils, vouchers and other supporting
documents) and contracts, minutes and all information in connection with the
Subvention in legible written form for at least seven (7) years after the expiry or
termination of this Agreement or up to the date as otherwise specified by the
Government within seven (7) years after the expiry or termination of this
Agreement and shall make the same as well as general ledgers, sub-ledgers,
cashbooks and bank statements available for conducting audit (including without
limitation value for money audit), inspection, verification and copying by the
Government, the Director of Audit and/or their respective authorized
representatives at all reasonable times during the continuation of this Agreement
and the said period afler the expiry or termination of this Agreement. The
COMPANY shall ensure that all receipts and payments in respect of the
Subvention and the programmes funded by the Subvention are properly and timely
recorded. The COMPANY shall also provide copies of such books and records to
the Government, the Director of Audit and/or their respective authorized
representatives forthwith on demand free of charge;

(b) the COMPANY shall, and shall procure its employees and agents to, explain to the
Government, the Director of Audit and/or their respective authorized
representatives any matters relating to the receipt, expenditure and/or custody in
respect of the Subvention upon request;

(¢) the Government, the Director of Audit and/or their respective authorized

representatives is entitled to carry out value for money scrutinies on the
COMPANY’s accounts and records;

(d) upon the Government’s request, the COMPANY shall allow the Commissioner of
the Independent Commission Against Corruption or its authorized representatives
to examine the management and control procedures of the COMPANY for the
purpose of providing corruption prevention advice to the COMPANY, and the
COMPANY shall heed the advice given and shall take remedial actions as are
appropriate;

(¢) the COMPANY shall not, and shall procure that its employees, agents and sub-
conlractors who are in any way involved in the performance of this Agreement
shatl not -

i) give or offer fo give to any officer, employee or agent of the
Government any gift or consideration of any kind as an inducement or
reward for doing or for having done or forborne to do any act in relation
to the execution of this Agreement or any other Govermnment contracts
or for showing or forbearing to show favour or disfavour to any person
in relation to this Agreement or any other Government contracts;

(i)  enter into this Agreement or any other Government contracis in

connection with which commission has been paid or agreed to be paid
by the COMPANY or on its behalf, or to its knowledge; and

FSA 2009-10 HKCD_26 3.2009
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(D if the COMPANY or its employees, agents or sub-contractors who are in any way
involved in the performance of this Agreement shall be found to have breached
Clause 7(e) of this Agreement (whether with or without the knowledge of the
COMPANY) or committed any offence under the Prevention of Bribery Ordinance
(Cap. 201 of the Laws of Hong Kong) or under any law of a similar nature in
relation to this Agreement or any other Government coniracts, the Government
reserves the right to summarily terminate this Agreement immediately by giving
written notice to the COMPANY pursuant to Clause 12.

8.1 The COMPANY agrees -

(a) to use the Subvention solely and exclusively for carrying out the Activities. The
COMPANY shall not use or divert the Subvention to support any items/activities
for which the Government has already expressed difficulties in giving policy or
funding supports. The COMPANY shall account for and make good any payments
or expenditure made in contravention of this Agreement;

(b) to seek the Government’s written approval before the COMPANY uses the
Subvention for camrying out an activity which falls outside the scope of the
Activities and if such approval is given, to acknowledge the Government for
funding that activity in the same manner as provided at Clause 8.2 (a);

(c) not to use the funds earmarked for outbound cultural exchange activities in the
Subvention for any other purpose. The COMPANY undertakes to inform the
Government in advance on each occasion of outbound cultural exchange the details
of such exchange activity including the host party, the full budget, expected
audience etc should funds earmarked for the purpose in the Subvention be used for
such activity, The COMPANY also undertakes to provide reports on its outbound
cultural exchange activities to be annexed to the year-end report of the COMPANY
referred to in Clause 5(d)(i). The COMPANY shall keep a separate account of
their outbound cultural exchange under their audited annual financial report
referred to in Clause 5(d)(ii) on or before 30 September 2010. Any unspent
portion of the outbound cultural exchange earmarked grant shall be carried forward
to the COMPANY’s Subvention of 2010-11 to be used exclusively for outbound
cultural exchange activity unless the COMPANY is no longer receiving
Subvention from the Government in 2010-11 in which case the unspent portion of

the earmarked funds of 2009-10 will have to be repaid to the Government on
demand,;

(d) tokeep a separate set of accounts for self-financing activities which are funded by
sources other than the Subvention in the forms of sponsorship, donations etc and
ensure that all receipts and payments in this account are properly and timely
recorded and there is no cross-subsidization of self-financing activities by the

Activities and any other activities funded by the Subvention (whether in money or
inkind);

(e) to provide the Government with copies of all publicity and promotional materials
produced for the Activities and any other activities funded by the Subvention with
the consent of the Government at least one month before the start of the activities;
and

() toallow the Government to use the publicity and promotional materials produced
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by the COMPANY in arts promotion or other promotion activities.

8.2 The COMPANY -

{(a) acknowledges that the Subvention is being provided by the Government and shall,
in all publicity and promotional materials produced relating to the Activities of the
COMPANY, include a statement that “The COMPANY is financially supported by
the Government of the Hong Kong Special Administrative Region”. The
acknowledgement shall be placed in a prominent position in the publicity and
promotional materials and shall be of a size not smaller than other type print
acknowledging support or of such other size or sizes as shall be required by the
Government from time to time. The COMPANY further agrees that the
acknowledgement and any other reference to the Government or its employees
shall carry no implications whatsoever that the Government or its employees
undertake or accept any responsibility or assume any liability to any third parties
for the COMPANY’’s liabilities or obligations; and

(b) acknowledges and agrees that there is no obligation on the part of the Government
to provide any additional funding should the COMPANY run into financial deficit
at any time during the Subvention Period. The Government shall not reimburse the
COMPANY for any amount incurred by the COMPANY that exceeds the amount
of the Subvention or any amount incurred by the COMPANY before the
commencement date of this Agreement or after the expiry or termination of this
Agreement, The Government accepts no liabilities for any deficits arising from the
carrying out of the Activities.

9. To enable the Government to take any remedial action if the financial position of the
COMPANY changes to the point where in the opinion of the Government the Subvention
may no longer be appropriate or necessary, the COMPANY agrees -

(a) to accept any donation or sponsorship from any third parties on the understanding
that the Government is not obliged to provide any funds to meet any financial
commitment (whether recurrent or otherwise) arising from the COMPANY’s
acceptance of the donation or sponsorship;

(b) to bear any and all financial consequences resulting from the acceptance of
donations or sponsorship for providing any services/undertaking any capital
projects which may have recurzent/time-timited financial implications unless the
Government’s writlen agreement in providing additional funding for the purpose
has been obtained before the COMPANY ’s acceptance of donations or sponsorship.
In the event that the COMPANY accepts a donation or sponsorship which creates a
financial commitment on the COMPANY beyond the Subvention Period without
the prior written agreement of the Government, the COMPANY agrees that this
will not preempt or commit the Government to provide any subvention to the
COMPANY beyond the Subvention Period,;

(c) to obtain the prior approval of the governing body of the COMPANY as to the
manner in which the donation is to be used and to notify the Government of any

donation made to the COMPANY which the donor does not require to be used for
a specific purpose;

(d) that upon request ot the Government, the COMPANY shall immediately provide
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10.

1.

the Government with copies of all or any of the sponsorship agreements entered
into by the COMPANY;

(e) to notify the Government as soon as practicable of any proposed change to the
scope and/or level of Activities. The Government reserves the right to vary the

amount of Subvention if there is any change to the scope and/or level of Activities;
and

() to accept a revision of the amount of Subvention if the Government, without
prejudice to its right to terminate under Clause 12, considers such a revision
appropriate, having regard to the resources and circumstances of the COMPANY,
and to refund and to repay to the Government immediately on demand by the
Government the amount of any reduction in the Subvention as may be determined
by the Government,

In this clause, “Reserve” means the surplus (if any) as revealed in the audited annual
financial statements referred to in Clause 5(d)(ii) net of sponsorship, donations and
income and expenditure of self-financing activities. If at the end of the Subvention
Period, there is a Reserve, the COMPANY may keep and carry forward a Reserve of not
more than twenty-five percent (25%) of the total expenditure as revealed in the audited
annual financial statements for the Subvention Period to serve as a buffer against
contingencies in the subsequent year and as an incentive to economise its spending in the
current year. All amounts exceeding twenty-five percent (25%) of the total expenditure
as revealed in the audited annual financial statements for the Subvention Period shall
either be returned by the COMPANY to the Government or netted off against the amount
of the following year’s Government subvention, if any, in the sole discretion of the
Government. The COMPANY may apply for written approval of the Government to
vary the aforesaid ceiling of the Reserve, which may be considered and decided by the
Government in its sole discretion. The COMPANY agrees -

(a) to plough back the Reserve into Activities funded by the Subvention;

(b) to seek the prior approval of the governing body of the COMPANY for using the
Reserve;

(c) to seek the prior written approval of the Government if the use of the Reserve will
generate additional financial consequences for the Government; and

(d) for accounting purpose as set out in Clause 8.1(d), the COMPANY shall keep a
separate account to record sponsorship, donations and income and expenditure of
the COMPANY’s self-financing activities.

Personal Data

(a) The COMPANY hereby consents, agrees and authorizes that without further
notification to the COMPANY, the Government may disclose, verify and/or
exchange all and any information and data (*the Data”) related to its constituent
committees and/or other third parties -

(i) for and in relation to consideration, review and evaluation of the
COMPANY’s application for Government subvention and the
Subvention hereby granted or for the maintenance of the Subvention
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made or in respect of the continuation of the Subvention made or to be
made; or

(i) in relation to the use of the Data in its discretion in the general policies,
requirements, decisions and related activities and matters of the
Government in administration of and for publicity as part of the general
transparency of the Government in the discharge of its functions and
duties.

(b) The COMPANY confirms that it shall comply with the Personal Data (Privacy)

Ordinance (Cap. 486 of the Laws of Hong Kong) before disclosing or transferring
the Data obtained from data subjects to the Government.

(c) The COMPANY hereby confirms that it is fully aware and acknowledges and

authorizes that all Data are supplied to the Government in connection with the
application for the Subvention and in connection firstly with the making,
maintaining, reviewing, assessing, recovering and publicizing the Data for the
direct primary purpose of the Subvention and secondly the objectives of the
Government for the wider but equal secondary purpose of recording, storing,
identifying and making available the Data for public access in implementing the
fully transparent policies of conduct, operation, performance, reporting, analyzing
and fully informing the public of the results of the Government from time to time
and al all times in the necessary discharge of its statutory responsibilities and that
faifure so to treat and deal with the Data may result in the Government being
unable to discharge its functions properly and efficiently and that such treatment of
and dealing with the Data are accordingly hereby fully and irrevocably authorized
by the COMPANY. The COMPANY shall indemnify the Government against all
third party claims in this regard including without limitation employees of or
consultants to and any other direct or indirect providers of services or benefits to
the COMPANY.

(d) The indemnity clause in Clause 11(c) shall survive the expiry or termination of this
Agreement and shall continue in full force and effect notwithstanding such expiry
or termination.

12, Termination and Consequences of Termination

(a)

The Government may, at any time, terminate this Agreement forthwith by giving
notice to the COMPANY without entitling the COMPANY to any compensation
whatsocever -

(i) ifthe COMPANY is -
® in breach of any terms, conditions or undertakings of this Agreement; or

@ persistently or wrongfully neglecting to carry out the Activities or its duties or
obligations under this Agreement;

and (in case of any of the abovementioned failure or breach capable of being remedied)
has failed to remedy the same to the satisfaction of the Government within seven (7)
days (or such longer period as the Government may, in its sole discretion, allow) after
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(®)

(©)

the issue by the Government to the COMPANY of a written notice requiring the
COMPANY to rectify the failure or breach;

(ii) if the Government becomes entitled 1o terminate this Agreement pursuant to
Clause 7(f);

(iii) if the COMPANY assigns, transfers, sub-contract, license or otherwise dispose
of any interest, right, benefit or obligation under this Agreement or purpoits to do
so otherwise than in accordance with Clause 13;

(iv) if the COMPANY engages in any conduct which can be considered to be
prejudicial to the Activities in the Government’s sole opinion;

(v) upon the passing of any resolutions, the initiation of any proceedings, or the
making of any order which may result in the winding up or dissolution of the
COMPANY (other than a voluniary liquidation for the purpose of a bona fide
amalgamation or reconstruction whilst the COMPANY is solvent) or if a receiver,
provisional liquidator, liquidator or administrator has been appointed over all or
any of its assets or if the COMPANY makes an assignment for the benefit of or
composition with its creditors generally or threatens to do any of the above or any
judgment is made against the COMPANY or any similar occurrence under any
jurisdiction that affects the COMPANY;

(vi) if the COMPANY fails to submit any reports or financial accounts pursuant to
this Agreement, or any of the data, facts or information represented to and/or
provided by the COMPANY to the Government about the Activities or this
Agreement or any part thereof is incomplete, incorrect, untrue or is misleading;
or

(vii) if the COMPANY abandons this Agreement in whole or in part.
On the expiry or other termination of this Agreement -

(i) this Agreement shall be of no further force and effect (but without prejudice to all
accrued rights, liabilities and remedies and any provisions of this Agreement
which expressly or by implication are intended to come into or continue in force
on or after such expiration or termination); '

(ii) subject to negotiation with and subsequent approval of the Government, the
COMPANY shall not use the Reserve of the Subvention and shall forthwith
return all such balance to the Government; and

(iii) the COMPANY shall within six (6) months after such expiry or termination
submit to the Government a final Audited Account in respect of the Activities
and the Subvention made up to such expiry or termination.

If this Agreement is terminated by the Government pursuant to this Clause, without
prejudice to any of the Government’s other rights and remedies, the Government may
requite the COMPANY to repay immediately all or any monies provided by the
Government pursuant to this Agreement which have not been defrayed, applied or
used, or whose application or use has not been controlled, monitored or supervised by
the COMPANY, strictly in accordance with the terms of this Agreement together with
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all administrative, legal and other costs and interest accrued up to the date of
repayment.

13. Assignment

(a)

(b)

14.

The COMPANY shall not assign, transfer, sub-contract, license or otherwise dispose of
any or all of its interests, rights, benefits or obligations under this Agreement without the
prior written consent of the Government.

The Government may at any time assign, transfer, sub-contract, license or otherwise
dispose of any or all of its interests, rights, benefits or obligations under this Agreement.

Indemnity

(a) The COMPANY shali indemnify the Government and keep the Government fully and

(b)

15.

16.

17.

effectively indemnified against all loss, actions, claims, demands, damages, interesl,
costs, expenses (including without limitation the fees and disbursements of lawyers,
agents and expert witnesses) and any awards and costs which may be agreed to be paid in
settlement of any proceedings (where that settlement has first been proposed or approved
in writing by/on behalf of the COMPANY) and liabilities of whatsoever nature which the
Government may sustain or incur or which may be brought or established against the
Government by any person as a result of or relating to -

@) the negligence, recklessness or willful misconduct of the COMPANY, its
officers, employecs, agents or sub-contractors in carrying out the Activities or
performing this Agreement;

(i%) the breach by the COMPANY of any provisions of this Agreement; or

(iii)  any unauthorized act or omission of the COMPANY or its officers, employees,
agents or sub-contractors.

The provisions of this Clause 14 shall survive the expiry or termination of this
Agreement and shall continue in full force and effect notwithstanding such expiry or
termination,
Amendments

Subject to the provisions of this Agreement, no waiver, cancellation, addition, alteration
or amendment of or to the provisions of this Agreement shall be valid unless made in
writing and duly signed by both parties,

Entire Agreement

This Agreement sets out the entire agreement between the parties hereto and supersedes
all prior written or oral agreements, understandings or arrangements between them in
relation to the subject matter hereof, and the parties confirm that they have not entered
into this Agreement upon the basis of any statements, undertakings, warranties or
representations that are not expressly stated in this Agreement.

Severability
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i8.

19.

20,

If any provision of this Agreement is or becomes illegal, invalid or unenforceable in any
respect, such provision shall, to that extent, be deemed not to form part of this Agreement

without affecting the interpretation, lcgality, validity and enforceability of the remaining
provisions of this Agreement.

No Waiver

No failure or delay by either party to exercise any right, power or remedy available to it
under this Agreement, at law, or in equity shall operate as a waiver thereof, nor will any
single, partial or defective exercise of the same preclude any other or further exercise
thereof or the exercise of any other right, power or remedy.

Relationship of the Parties

Nothing in this Agreement or in the arrangements contemplated by it shall create a
partnesship or joint venture between the parties hereto and, save as expressly provided in
this Agreement, neither party shall enter into or have authority to enter into any
engagement or make any representation or warranty on behalf of, or pledge the credit of
or otherwise bind or oblige the other party hereto. Nothing contained in this Agreement
shall be so construed as to constitute either party to be the agent of the other.

Governing Law and Jurisdiction

This Agreement shall be governed by and interpreted in accordance with the laws of
Hong Kong and the parties hereby irrevocably submit to the exclusive jurisdiction of the
courts of Hong Kong,

Nothing in this Agreement shall be taken to restrict, derogate from or otherwise interfere
with any powers, discretions or duties, or the exercise or performance of any powers,
discretions or duties, conferred or imposed by or under any law upon the Government,

any Government bureau or department or any public officer or other person in the
employ of the Government.
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In witness whereof the parties have executed this Agreement the day and year first above
written.

SIGNED for and on behalf of the Government of
the Hong Kong Special Administrative Region

B .
Y Miss (Gt Se
Signature : Q,
Tiﬂe . P‘L( n ;,g-,p«.‘l.z( A’.fif)'i't’u..t Jt.'lc AL ‘f(‘l"j
fcv )'}f»r 4 /-};Ha,t.-g Céutivre )
Witness

)/%A/L TN
( [YJJ Pebicca Yoo )V

fS 4 o L& j)jfwu\( [

-f'—c» Hrie A ﬁc,;.—, o (Cetin ,,_)

SIGNED for and on behalf of
Hong Kong Chinese Orchestra Limited

By
MR HENRY LAI p

Signature : /

Title : | Company chop
CHAIRHAN WF YHE COouncClL

Witness ~ /‘{ /UU\J/Z”&

}'Hs. CELINA CHIN

ErELUTIVE PIREC TOR )
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Annex C
Submission of Audited Annual Financial Statements and Financial Report

The audited annual financial statements of the COMPANY shall include balance sheet,
income statement, cash flow statement, and accounting policies and explanatory notes, and the
audited annual financial report shali show —

(a) the income and expenditure in respect of the Subvention and the Activities; and

(b} the movements in the Reserve and assets acquired which are funded by the
Subvention.

The annual financial statements and annual financial report mentioned at Clause 5(d)(ii) shall
be certified by the Chairman of the COMPANY and prepared in accordance with the relevant
laws of Hong Kong and the international accounting standard as in effect from time to time
and consistently applied in Hong Kong (including the Accounting Standards and Accounting
Guidelines as may be issued and updated from the time to time by the Hong Kong Institute of
Certified Public Accountants) and duly audited, dated and signed by a certified public
accountant registered under section 22 of the Professional Accountants Ordinance (Cap. 50 of
the Laws of Hong Kong) who are not in any way connected with the Activities.

The auditors’ report accompanying the annual financial statements and annual financial report
submitted shall contain an expression of opinion as to —

On the annual financial statements of the COMPANY —

whether they give a true and fair view of the state of affairs of the COMPANY as at the
balance sheet date and of its financial result and cash flows for the year then ended.

On the annual financial report of the Activities being audited -

whether the COMPANY has complied with, in all material respects, the requirements as may
be set by the Government (including the requirements to keep proper books and records and to
prepare annual financial report of the Activities in accordance with the books and records) and
all the terms and conditions of this Agreement and other relevant documents as may be
specified by the Government such as the Accounting Standards and Accounting Guidelines.

The COMPANY shall agree with the auditors the terms of the audit engagement, such as the
objectives, scope and form of report, etc. To avoid misunderstanding, the agreed terms shall

be recorded in an engagement letter.

The COMPANY sha!l provide the auditors with a copy of this Agreement and other relevant
documents,
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AGREEMENT
BETWEEN
THE GOVERNMENT OF THE HONG KONG
SPECIAL ADMINISTRATIVE REGION
AND
HONG KONG CHINESE ORCHESTRA LIMITED
FOR THE YEAR 2010-11

THIS AGREEMENT is madeonthe _ £th  dayof Aﬁr-'f 2010
PARTIES:

(1) the Government of the Hong Kong Special Administcative Region as represented by the
Secretary for Home Affairs whose principal office is at 31/F, Southom Centre, Wanchai,
Hong Kong (“the Govemment”); and

(2) Hong Kong Chinese Orchestra Limited, a company with limited liability incorporated
under the Companies Ordinance (Cap. 32 of the Laws of Hong Kong) whose registered
office is at 7/F, Sheung Wan Municipal Services Building, 345 Queen’s Road Central,
Hong Kong (“the COMPANY™).

RECITALS:

The Government wishes to promote and develop Chinese music in Hong Kong and has agreed
to grant to the COMPANY and the COMPANY has agreed to accept a maximum sum of
HK$53,143,963 (Hong Kong Dollars Fifty-three Million One Hundred Forty-three Thousand
Nine Hundred and Sixty-three Only) (“the Subvention”) for the period from 1 Aprit 2010 to
31 March 20!1 inclusive (“the Subvention Period”) for the sole purpose of implementation of
the programme of activities proposed by the COMPANY and as set out at Annex A (“the
Activities™) in accordance with the budget set out at Annex B (“the Budget”) and subject to
and upon the terms and conditions set out hereunder.

OPERATIVE PART:

1. Subject to the earlier termination as provided in Clause 12, this Agreement shall take
cffect on 1 April 2010 and shall continue until 31 March 201 1.

2. The Subvention shall be made subject to the satisfactory performance by the COMPANY
of the terms and conditions of this Agreement, and to the Government’s overriding right
to suspend, vary, reduce or cancel payment of afl or any part of the Subvention or to
demand immediate repayment of all or any part of the Subvention as shall be determined
by the Government at its sole and absolute discretion.

3.  Subject to the observance and performance by the COMPANY of all terms and all its

obligations under this Agreement, the Government will make available the Subvention to
the COMPANY by quarterly instalments in advance during the Subvention Period.
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4. In consideration of the grant of the Subvention or any part thereof by the Government to
the COMPANY, the COMPANY agrees -

(a)

(b)
(©)
(d)

(e)

)

to provide artistic leadership in the local Chinese music communily and develop a
distinctive local Chinese music culture;

to establish community support and develop public interest in Chinese music;
to establish regional and international reputation for the COMPANY;;

to implement the Activities in accordance with the Budget, and to use and account
for the Subvention in accordance with the provisions of this Agreement;

to use all experience, skill, care and diligence and attention in carrying out the
Activities and discharge all its duties and obligations under this Agreement as may
be expected from a person who is an expert in providing activities similar to the
Activities; and

to comply with the reasonable requests of the Government relating to the Activities,

5. To enable the Government to ascertain whether the objectives of the Subvention lo the
COMPANY are achieved and the provisions of this Agreement are complied with by the
COMPANY, the COMPANY agrees and undertakes -

(a)

(b

©

(d)

to notify the Government in advance in writing of each of the COMPANY’s public
activities and events relating to the Activities or this Agreement including without
limitation publicity and promotional events such as press conferences, to provide
the Government with all related publicity and promotional materials produced for
the Activities and any other activities funded by the Subvention, and to allow the
Government to send representatives to such activities and events;

to notify the Government in advance in writing of each meeting of the goveming
body of the COMPANY, 1o pravide the Government with the relevant papers and
minutes as soon as reasonably practicable, and to allow the Government to send
representatives to attend such meetings as observers;

to provide the Government upon request with up to six tickets to attend any
ticketed scheduled activities relating to this Agreement;

to provide the Government with the following reports covering the Subvention
Period -

(i) a self-evaluation and assessment report and a year-end report on or before
30 June 2011. The Govemment reserves the right to specify the format of
the self-evaluation and assessment report and the year-end report;

(i)  audited annual financial statements and annual financial report on or before
30 September 2011 in accordance with the requirements set out in Aunex C;
and

(iii)  thirty copies of the Annual Report on or before 31 October 2011 and to
make it available/accessible to the public via the internet by uploading it to
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the COMPANY’s website and  through such other means as the
Governmenl may specify. The Annual Report shall include the report of
the Chatrman of the COMPANY, COMPANY's objectives, COMPANY's
corporate structure, structure of the Board of Direclors, conmmittees and
advisors (if any), a pro-forma balance sheel and income and expendilure
account extracted from the COMPANY’'s audited annual financial
statements and a report on the COMPANY’s work and activilies.

The COMPANY agrees and hereby warrants and undertakes (with continuing effect

unlil the tenmination or expiry of this Agreement) -

(a)

(b)

(c)

(d)

(e)

N

(2)

(h)

-0)

to adopt proper intemal controls to ensure that the Subvention is used in a cosl-
effective and accountable manner, and to notify the Government of any
imegularities as soon as they are identified, and forward a full report subsequently
covering results of the investigations and aclions taken to reclify the situation and
prevent recurrence of the irregularilies;

that due efforts will be made lo ensure value for money in using the Subvention it
obtains from the Government in the implemenlation of ils objectives set out in
Clauses 4(a) to (f) of the Agreement and performance of its duties and obligations
under this Agreement ;

to ensure that due efforts will be made to ensure that overheads will be reduced and
productivity enhanced in the course of performance of this Agreement;

to comply with all applicable health and safety laws and regulations in the
performance of this Agreement;

to comply with all applicable employment and equal opportunities and dala
protection laws and regulations in the performance of this Agreement;

to account to the Government its employment and remuneration of its senior
executives, and to observe the principle of faimess and transparency in recruiling
staff in the performance of this Agreement;

tocomply in all respects (including without limilation, the giving of all necessary
nolices, the paying of all necessary fees and the obtaining of all necessary licences,
consenls and approvals) with all enactments, laws, ordinances, rules and
regulations for the time being and from time to time in force in Hong Kong which
are applicable to the Activities or other activilies funded by the Subvention;

to procure its employees, agents and sub-contractors who are engaged (o carry out
the Activities lo adopt and observe the ‘Code of Conduct for Members of the
Goveming Board and Staff of Performing Arts Organizations’ at Annex D (as may
be amended or supplemented by the Government from lime to time) and adopt the
pro-forma ‘Declaration of Conflict of Interest’ at Amex E;

to follow the Code of Conduct at Annex D (o set out the COMPANY’s policy
documents on allowing the COMPANY'’s stalT to take part in outside work and to

supply the Government with such policy documents whenever revised;

in case of any suspected breach of the Code referred to in Clause 6(h) above, lo
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forward a full report subsequent}y covering results of the investigations and aclions
taken (o rectify the situation and to prevent recuirence of the irregularitics;

(k) to acknowledge with full awareness that neither the Government, nor ils employecs
or agents shall in any way be or be held or be deemed to be responsible for the
direction or conducl of the alfairs of the COMPANY. In the absence of specific
designation in writing as a directive of the Gavernment, any advice, suggestions,
comments or other indication given voluntarily by the Govemment or its
employees or agents shall be deemed in all respecls to be given on a purely
personal basis and not as reflecting the view or posilion of the Government in any
way and the COMPANY shall accept and respond to any such advice, suggestion,
comments or other indicalions entirely at its own discretion and risk. Without
prejudice to Clause 14 of this Agreement, the COMPANY shall keep the
Government and their employees and agents indemnified against all claims, actions,
demands, costs, expenses (including without limilation the fees and disbursement
of lawyers, agents and expert witnesses) and liabilities of whatsoever nature
incurred as a result of the COMPANY acting, accepting and responding to any
such advice, suggestion, comments or olher indications as well as to any specific
directive of the Government;

(1) to acknowledge and carry on ils activities on the basis that the terms and conditions
of service for those persons conslituting the agreed eslablishment as set out at
Annex A (“Agreed Eslablishment’) shall not be more favourable than what in the
absolute opinion of the Government are commensurate with the duties and
experience of that paclicular post, and shall be in line with the terms and conditions
of comparable posts in the trade;

(m) if for the Subvention Period, the Subvention amounts to $10 million or more and
the Subvention accounts for 50% of the COMPANY s operating income, to review
the number, ranking and remuneration of its stalf as directed by the Government;
to submit 1o the Govermmment an annual report on the review [indings for the
Subvention Period in such a format as required by the Government on or before 30
June 2011; and to make public disclosure of the remuneration of staff of the top
three tiers in ils Annual Report in such a way as agreed by the Government;

(n) for (hose staff referred to in Clause 6{m} above, lo supply the Government with
documents on procedures of recruitiment, renewal and termination of appointment,
and the terms and conditions of employment of such staff (including all
amendments and supplements thereto) who are employed at any time during the
Subvention Peniod;

(0) to notily the Govermment in writing if the establishment of the COMPANY is
significanlly different from the level provided for in the Agreed Establishment, or
if there are any proposed changes or renewal of employment in the highest levet of
arlistic or management stalf of the COMPANY,, to seck the Government's prior
approval in writing where approval will not be unreasonably withheld;

(p) nol to accept any donation, sponsorship or advertisement from or associated in any
form or manner wilh lobacco or tobacco-related aclivitics;

(q) nol to deviale from (he Budget without the prior writlen approval of the goveming
body of the COMPANY and to as soon as practicable notily the Government
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(r)

(s)

0

()

v)

W)

(x)

n

@)

(aa)

(bb)

(cc)

wcordingly;

o meet any copyright obligations on werks which are net covered by Ihe annual
blanket licence held by the venues of the Leisure and Culiural Services Department;

b use best endeavours lo maximize revenue [from sources other than the
Government including without limitation sponsorship and fundraising as estimated
& Annex B and to charge full costs for services provided on a self-financing basis
{s other organizations;

to include in the COMPANY's revenue budget and audited financial statements
referred to in Clause 5(d)(ii) all bank interest which has accrued;

to ensure that all procurement of goods and services pursuant lo the provisions of
tis Agreement shall be conducted on a fair, unbiased and compelitive bidding
bisis. The COMPANY shall review its exisling procurement procedures making
reference to the sample procurement policy and guidelines set out at Annex F and
shall, i€ required by the Government, amend its existing procurement procedures to
ersure compliance with Annex F. The Company shall provide the Governiment
with a copy of its procurement procedures whenever revised;

to ensure that the COMPANY’s goveming body, officers and stalf shall keep
themselves informed of the financial and accounting procedures relating to
pocurement of goods and services regularly and whenever such procedures are
amended;

net to alter the terms of ils Memorandum and Articles of Association without lirst
oblaining the wrilten consent of the Government;

toprocure that no member of the governing body of the COMPANY shall serve for
alerm in excess of six consecutive years, save for the member’s appointment as
Chairman, Vice-chairman or Treasurer whose six-year count will start afresh;

togive due consideration to the inclusion in (he goveming body of the COMPANY
an appropriate number of professionals such as accountant, lawyer, fund raising
and markeling experis to give advice and business support to the COMPANY;;

to ensure that the constitwiion of the governing body of the COMPANY as
comprising no less than six (6) members and (hat the quorum for making decisions
of the board shall be no fess than 50% of the [utl membership of the board and
being at {east three (3) in number;

to hold meelings of the governing body not less than three times a year during the
Subvention Period; )

the performance of its obligations under this Agreement does not and will not
conflict with or contravene any judicial order or obligations under any third party
coniracts to which the COMPANY is a party; and

all information in relation 1o the Aclivities of this Agreement provided by the
COMPANY is lrue, accurate and complete in all material respects.
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7. The COMPANY agrees that -

(a)

(b)

(c)

(d)

()

0

the COMPANY shall keep proper and separate books and records of alt receipts
and payments (including receipts, counterfoils, vouchers and other supporting
documents) and contracls, minuies and all informalion in connection with the
Subvention in legible writien form for at least seven (7) years afler the expiry or
termination of this Agreement or up to the dale as otherwise specificd by the
Government within seven (7) years after the expiry or lermination of (his
Agrecement and shall make the same as well as general ledgers, sub-ledgers,
cashbooks and bank statements available for conducting audit (including withoul
limitation value for money audit), inspection, verification and copying by the
Government, (he Director of Audit andfor (heir respeclive authorized
representalives at all reasonable times during the continualion of this Agreement
and the said period afer the expiry or termination of this Agreement. The
COMPANY shall ensure that all receipts and payments in respect of the
Subvention and the programmes (unded by the Subvention are properly and timely
recorded. The COMPANY shall also provide copies of such books and records to
the Government, the Director of Audit and/or their respective authorized
representatives forthwith on demand free of charge;

the COMPANY shall, and shall procure its employees and agents to, explain (o the
Government, the Direclor of Audit and/or their respective authorized
representatives any matters relating to the receipt, expenditure and/or cuslody in
respect of the Subvention upon request;

the Governmenl, the Direclor of Audit and/or their respective authorized
representatives is entitled to carry out value for money scrutinies on the
COMPANY'’s accounts and records;

upon the Government’s request, the COMPANY shall allow the Comniissioner of
the Independent Commission Against Cormuption or its authorized representatives
to examine the management and control procedures of the COMPANY for the
purpose of providing corruplion prevention advice to the COMPANY, and the
COMPANY shall heed the advice given and shall take remedial actions as are
appropriate;

the COMPANY shall not, and shall procure that ils employees, agents and sub-
contractors who are in any way involved in the performance of this Agreement
shalil not -

(i) give or offer to give to any officer, employee or agent of the
Government any gilt or consideration of any kind as an inducement or
reward for doing or for having done or forbome to do any act in relation
to the execulion of this Agreement or any other Government contracts
or for showing or forbearing lo show favour or disfavour to any person
in relalion to this Agreement or any olher Government contracts;

(i)  enter into this Agreement or any other Govemment contracls in
connection with which commission has been paid or agreed lo be paid

by the COMPANY or on its behalf, or fo ils knowledge; and

i the COMPANY or its employees, agenls or sub-conlractors who are in any way
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involved in the performance of this Agreement shall be found to have breached
Clause 7(e) of this Agrecement (whether with or withoul the knowledge of the
COMPANY) or commilted any offence under the Prevention of Bribery Ordinance
(Cap. 201 of the Laws of Hong Kong) or under any law of a similar nature in
relation lo this Agreement or any other Government contracts, the Governmient
reserves the right to summarily terminate this Agreement immediately by giving
wrilten nolice to the COMPANY pursuant to Clause 12.

8.1 The COMPANY agrees -

(a)

(b

(c)

(d)

(e)

(D

to use the Subvenlion solely and exclusively for carrying out the Activities. The
COMPANY shall not use or divert the Subvention to support any items/aclivilies
for which the Govemment has already expressed dilficulties in giving policy or
funding supports. The COMPANY shall account for and make good any payments
or expenditure made in contravention of this Agreement;

tlo seek the Government’s written approval before the COMPANY uses the
Subvention for carrying out an aclivily which falls oufside the scope of the
Activities and if such approval is given, to acknowledge the Government for
funding that activity in the same manner as provided at Clause 8.2 (a),

not to use the funds earmarked for outbound cultural exchange aclivilies in the
Subvention for any other purpose, The COMPANY undertakes to inform the
Government in advance on each occasion of outbound cultural exchange the delails
of such exchange activity including the host party, the full budgel, expected
audience etc should funds earmarked for the purpose in the Subvention be used for
such aclivity, The COMPANY also undertakes to provide reports on its outbound
cullural exchange aclivities to be annexed to the year-end report of the COMPANY
referred to in Clause 5(d){i). The COMPANY shall keep a separale account of
their outbound cultural exchange under lheir audited annual financial report
refered to in Clause 5(d)(ii) on or before 30 September 2011. Any unspent
portion of the outbound cultural exchange earmarked grant shall be carried forward
to the COMPANY's Subvention of 2011-12 lo be used exclusively for oultbound
culiural exchange activily unless the COMPANY is no longer receiving
Subvention from the Govertiment in 201 1-12 in which case the unspent porion of
the earmarked funds of 2010-11 will have 1o be repaid to the Government on
demand;

to keep a separate set of accounts for self-financing activities which are funded by
sources other than the Subvention in the forms of sponsorship, donations el¢ and
ensure that all receipts and payments in this account are properly and limely
recorded and Lhere is no cross-subsidizalion of self-financing activities by the

Aclivities and any olher activities funded by the Subvention {whether in money or
in kind);

to provide the Government with copies of all publicity and promotional materials
produced for the Activities and any other activilies funded by the Subvention at
least one month before the start of the aclivities; and

to allow the Government {o use the publicity and promotional malerials produced
by the COMPANY in arls promotion or other promotion aclivities.
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8.2 The COMPANY -

(a)

()

acknowledges that the Subvention is being provided by the Government and shall,
in all publicity and promotional materials produced relating to the Activities of the
COMPANY, include a statement that “The COMPANY is financially supported by
the Government of the Hong Kong Special Administralive Region”. The
acknowledgement shall be placed in a prominent posilion in the publicity and
promotional materials and shall be of a size not smaller than other type print
acknowledging support or of such other size or sizes as shall be required by the
Government from lime to time. The COMPANY [urther agrees that lhe
acknowledgement and any other reference to the Government or its employees
shall carry no implications whatsoever that the Government or its employces
undertake or accept any responsibility or assume any liabilily to any third parties
for the COMPANY s liabilities or obligations; and

acknowledges and agrees thal there is no obligalion on the part of the Government
to provide any additional funding should the COMPANY run into financial deficil
al any time during the Subvention Period. The Governiment shall not reimburse the
COMPANY for any amount incurred by the COMPANY that exceeds the amount
of the Subvention or any amount incurred by the COMPANY before the
commencement dale of this Agreement or alter the expiry or lermination of this
Agreement. The Government accepts no liabilities for any deficits arising from the
carrying out of the Activities.

9. To enable the Government to take any remedial action if the financial position of the
COMPANY changes to the point where in the opinion of the Government the Subvention
may no longer be appropriate or necessary, the COMPANY agrees -

()

(b)

(c)

(d)

to accept any donation or sponsorship from any third parties on the underslanding
that the Government is not obliged lo provide any funds to meet any financial
commilment (whether recurrent or otherwise) arising from the COMPANY’s
acceptance of the donatjon or sponsorship;

to beac any and all financial consequences resulting from the acceptance of
donations or sponsorship for providing any services/undertaking any capital
projects which may have recurrent/time-limited financial implications unless the
Government's written agreement in providing additional funding (ot the purpose
has been oblained before the COMPANY'’s acceplance of donations or sponsorship.
In the event that the COMPANY accepls a donation or sponsorship which creates a
financial commitment on the COMPANY beyond the Subvention Period without
the prior wrilten agrecment of the Govemment, the COMPANY agrees (hat this
will not preempt or commit the Government to provide any subvention to the
COMPANY beyound the Subvention Period;

to obtain the prior approval of the governing body of the COMPANY as to the
manner in which the douation is to be used and ta notify the Government of any
donation made to the COMPANY which the donor does not require to be used for
a specilic purpose;

that upon request of the Government, the COMPANY shall immediately provide

ihe Government with copies of all or any of the sponsorship agreements entercd
into by the COMPANY;
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10,

il

(¢) o notily the Govermment as soon as praclicable of any proposed change to the
scope and/or level of Aclivitics. The Governinent rescrves the right lo vary the
amount of Subvention il there is any change to (he scope and/or level of Activities;
and

() to accept a revision of the amount of Subvention if the Government, withoul
prejudice lo its right lo terminate under Clause 12, considers such a revision
appropriaie, having regard 10 the resources and circumstances of the COMPANY,
and to refund and to repay to the Government immediately on demand by the
Government the amount of any reduction in the Subvention as may be determined
by the Government.

In this clause, “Reserve” means the surplus (if any) as revealed in the audited annual
financial statements referred to in Clause 5(d)(ii) net of sponsorship, donations and
income and expenditure of sell-financing activities, If at the end of the Subvention
Period, there is a Reserve, the COMPANY may keep and carry fonwvard a Reserve ol not
more than twenty-five percent (25%) of the lotal expenditure as revealed in the audited
annual financial statements for the Subvention Period fo serve as a buffer against
conlingencies in the subsequent year and as an incentive lo economise its spending in the
current year. Any excess of the Reserve over twenty-five percent (25%) of the total
expendilure as revealed in the audited annual financial statements for the Subvention
Period shall either be retumed by the COMPANY to the Government or neited off
against the amount of the following year’s Government subvention, if any, in the sole
discretion of the Government. The COMPANY may apply for wrilten approval of the
Government to vary the aforesaid ceiling of the Reserve, which may be considered and
decided by the Government in its sole discretion. The COMPANY agrees -

(a) toplough back the Reserve into Activities funded by the Subvention;

(b) teseek the prior approval of the goveming body of the COMPANY for using the
Reserve;

(c) toseek the prior'wrilten approval of the Government if the use of the Reserve will
generate additional inancial consequences for the Government; and

(d) Ffor accounting purpose as set out in Clause 8.1(d), the COMPANY shall keep a
separate account to record sponsorship, donations and income and expenditure of
the COMPANY ’s self-financing activities.

Personal Dala

(a) The COMPANY hercby consents, agrees and aulhorizes (hat without further
notification to the COMPANY, the Government may disclose, verify and/or
exchange all and any information and data (“the Data”) related to ils constituent
commiltees and/or other third parties -

(i) for and in relation to consideration, review and evaluation of the
COMPANY's applicalion for Govemment subvention and the
Subvention hereby granted or for the maintenance of the Subvention
made or in respect of the continvation of the Subvention made or 1o be
made; or

FSA 2010-1F BKCO_10.5.2000

-135-



(ii) in rclation to the use of the Data in its discretion in the general policies,
requirements, decisions and related activities and matters of 1he
Govemmenl in administration of and for publicity as part of the general
iransparency of the Governmenl in the discharge of its functions and
duties.

(b) The COMPANY conlirms that it shall comply with the Personal Data (Privacy)

Ordinance (Cap. 486 of the Laws of Hong Kong) before disclosing or transferring
“the Data obtained [rom data subjects to the Government.

(¢) The COMPANY hereby confirms that it is fully aware and acknowledges and

authorizes that all Data are supplied to the Government in conneclion with the
application for the Subvention and in connection firstly with the making,
maintaining, reviewing, assessing, recovering and publicizing the Data for the
direct primary purpose of the Subvention and secondly the objectives of the
Government for the wider but equal secondary purpose of recording, storing,
identifying and making available the Data for public access in implementing the
fully transparent policies of conduct, operation, performance, reporting, analyzing
and fully informing the public of the results of the Government from time to lime
and at all times in the necessary discharge of its statutory responsibilities and that
failure so to treat and deal with the Data may result in the Government being
unable to discharge its functions properly and efficiently and that such treatment of
and dealing with the Data are accordingly hereby fully and irrevocably authorized
by the COMPANY. The COMPANY shall indemnify the Government against all
third pady claims in this regard including without limitation employees of or
consultants to and any other direct or indirect providers of services or benefils lo
the COMPANY.,

(d) Theindemnity clause in Clause 11(c) shall survive the expiry or termination of this

Agreement and shall continue in full force and effect nolwithstanding such expiry
or termination.

12. Termination and Consequences of Termination

(a)

The Government may, at any lime, lerminate this Agreement forthwith by giving
notice to the COMPANY without entitling the COMPANY to any compensation
whalsoever -

(i) ifthe COMPANY is -
® in breach of any terms, conditions or undertakings of this Agreement; or

o persistenlly or wronglully neglecting to carry out the Aclivities or its dulies or
obligations under this Agreement;

and (in case of any of lhe abovementioned failure or breach capable of being remedied)
has failed to remedy the same to the satisfaction of the Government within seven (7)
days (or such longer period as the Government may, in its sole discretion, altow) aller
the issue by the Government Lo the COMPANY of a wrilten nolice requiring the
COMPANY to rectify the failure or breach;
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(b)

(c)

(i)

(iit)

(iv)

(vi)

if the Government becomes entitled to terminate this Agreement pursuant 1o
Clause 7(f};

if the COMPANY assigns, (ransfers, sub-contract, license or othenvise dispose
of any interest, right, benefit or obligation under this Agreement or purports to do
50 otherwise than in accordance with Clause 13;

ifthe COMPANY engages in any conduct which can reasonably be considered to
be prejudicial to the Activities;

wpon the passing of any resolutions, ihe initiation of any proceedings, or the
making of any order which may result in the winding up or dissolution of the
COMPANY ({other than a voluntary liquidation for ihe purpose of a bona fide
amalgamation or reconstruction whilst the COMPANY is solvent) or if a receiver,
provisional liquidator, liquidator or administrator has been appointed over all or
any of its assets or if the COMPANY makes an assignment for the benefit of or
composition with its creditors'generally or threstens to do any of the above or any
judgment is made against the COMPANY or any similar occurrence under any
jurisdiction that affects the COMPANY;

if the COMPANY fails to submit any reports or financial accounts pursuant (o
this Agreement, or any of the data, facts or information represenied to and/or
provided by the COMPANY to the Government aboul the Activities or (his
Agreement or any part thereof is incomplete, incorrect, untrue or is misleading;
or

(vii) ifthe COMPANY abandons this Agreentent in whole or in part.

On the expiry or other lermination of this Agreement -

M

(i)

(iif)

this Agreement shall be ol no further force and effect (but without prejudice to all
accrued rights, liabilities and remedies and any-provisions of this Agreement
which expressly or by implication are intended to come into or continue in force
on or after such expiration or termination);

subject to negotiation with and subsequent approval of the Government, the
COMPANY shal! not use the Reserve of the Subvenlion and shall forthwith
return all such balance to the Government; and

the COMPANY shall within six (6) months aller such expiry or terminalion
submit to the Government a final Audiled Account in respect of the Activities
and the Subvention made up to such expiry or termination.

If this Agreement is terminated by the Government pursuant to {his Clause, without
prejudice to any of the Government’s other rights and remedies, the Government may
require the COMPANY 1o repay immediately all or any monies provided by the
Govemment pursuant to (his Agrcement which have not been defrayed, applied or
used, or whose application or use has not been controlled, monitored or supervised by
the COMPANY, strictly in accordance with the ternms of this Agreement logether with
all administrative, legal and other costs and interest accrued up to the dale of
repayment.
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13.

()

(b)

14.

(b)

15.

16.

17.

Assignment

The COMPANY shali not assign, trans(er, sub-contract, license or otherwise dispose of
any or all of its interests, rights, benefits or obligations under this Agrecment without the
prior written consent of the Govermment.

The Government may at any lime assign, transfer, sub-contraci, license or otherwise
dispose of any ar all of ils interests, rights, benefits or obligations under this Agreement.

Indemnity

The COMPANY shall indemnify the Government and keep the Government fully and
effectively indemnified against all loss, aclions, claims, demands, damages, interest,
costs, expenses (including without limitation the fees and disbursements of lawyers,
agents and expert witnesses) and any awards and costs which may be agreed to be paid in
setltlement of any proceedings (where that settlement has first been proposed or approved
in writing by/on behalf of the COMPANY) and liabilitics of whatsoever nature which the
Government may sustain or incur or which may be brought or established against the
Govemment by any person as a resull of or relating to -

(i) the negligence, recklessness or willful misconduct of the COMPANY, its
officers, employees, agenls or sub-contractors in carrying out the Aclivities or
perfonning this Agreement;

(ii) the breach by the COMPANY of any provisions of this Agreement; or

(ili)  any unauthorized act or omission of the COMPANY or its officers, employecs,
agents or sub-contractors.

The provisions of this Clause 14 shall survive the expiry or terminalion of this
Agreement and shall continue in full force and effect notwithstanding such expiry or
terminalion,

Amendmenls

Subject (o the provisions of this Agreement, no waiver, cancellation, addition, alteration
or amendment of or lo the provisions of this Agreement shall be valid unless made in
wriling and duly signed by both parties.

Entire Agreement

This Agreement sels out the entire agreement belween the parties hereto and supersedes
ail prior writlen or oral agreements, underslandings or arrangements between them in
relation lo the subject matter hereof, and the parties confinm that they have not entered
into this Agreement upon the basis of any statements, undertakings, warrantics or
representations thal are not expressly stated in this Agreement.

Scverability

If any provision of this Agreement is or becomes illegal, invalid or unenforceable in any
respecl, such provision shatl, to that extent, be deemcd not lo form part of this Agrcement
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without affecting the interpretation, legality, validity and enforccabilily of the rematning
provisions of this Agreement.

I8. No Waiver

No failure or delay by either parly to exercise any right, power or remedy available fo it
under this Agreement, at law, or in equily shall operate as a waiver thereof, nor will any
single, partial or defeclive exercise of the same preclude any other or furlher exercise
thereof or the exercise of any other right, power or remedy.

19. Relationship of the Parties

Nothing in this Agreement or in the arrangements contemplated by it shall create a
partnership or joint venture between the parties hereto and, save as expressly provided in
this Agreement, neither party shall enter into or have suthority to enter into any
engagement or make any represenfation or warranty on behalf of, or pledge the credit of
or otherwise bind or oblige the other partly hereto. Nothing contained in this Agreement
shall be so construed as to constilute either party (o be the agent of the other.

20. Goveming Law and Jurisdiction
This Agreement shall be governed by and interpreted in accordance with the taws of
Hong Kong and the parlies hereby irrevocably submit to the exclusive junsdiction of the
courts of Hong Kong.

21. Appendices and Annexes

The Appendices and Annexes to this Agreement shal} form and be read as an integral
part of this Agreement.

22, Saving

his Agreement shall be taken to restrict, derogate from or othenwise inlerfere

}. owers, discretions or duties, or the exercjse or performance of any powers,
Xohets or dulies, conferved or imposed by or under any law upon the Government,
any Govemment burcau or depariment or any public officer or other person in the
employ of the Government.
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In witness whereof the parties have excculed this Agreement the day and year first above
wrillen,

SIGNED for and on beha!f of the Government of

the Hong Kong Special Administrative Region

By
LA\’J S\uu"\ - on

Signature M
Title : 6

Rf‘l‘l‘c-}bal Assisteut Ceecetary, ﬁr Huviﬂ'ffa.'r; (Culd u.-e)

; : /
Witness ﬂj 4 _
(o Dac-Cg
ety Afﬁm(jw 7!’ o TfoMe /Wd{rs (Galue)

SIGNED forand on behalf of

Hong Kong Chinese Orchestra Limited

By

Dr. Cawf?.b Terees

Signature : m

Tille : Company chop

Wilness M

(WH_G,&,@CK&‘))
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Annex C
Submission of Audited Annual Financial Statements and Financial Report

The audited annual financial statemenlts of the COMPANY shall include balance sheel,
income statement, cash flow statement, and accounting policies and explanatory noles, and the
audited annual financial report shall show -

(a) the income and expenditure in respect of the Subvention and the Activities; and

(b) the movements in the Reserve and assets acquired which are funded by the
Subvention.

The annual financial stalements and annual financial report mentioned at Clause 5(d)(ii) shall
be certified by the Chairman of the COMPANY and prepared in accordance with the relevant
laws of Hong Kong and the international accounting standard as in effect from time to time
and consistently applied in Hong Kong (including the Accounling Standards and Accounling
Guidelines as may be issued and updated from (he time to time by the Hong Kong Institute of
Certified Public Accountants) and duly audited, daled and signed by a cerlified public
accountant registered under section 22 of the Professional Accountants Ordinance (Cap. 50 of
the Laws of Hong Kong) who are not in any way connected with the Activities.

The auditors’ report accomnpanying the annual financial statements and annual financial report
submitted shall contain an expression of opinion as to -

On the annusl financial statements of the COMPANY -

whether they give a true and fair view of the state of affairs of the COMPANY as at the
balance sheet date and of its financial result and cash flows for the year then ended.

On the annual financial report of the Activities being audited -

whether the COMPANY has complied with, in all material respects, the requirements as may
be set by the Government to keep proper books and records and to prepare annual financial
report of the Aclivities in accordance with the books and records, as well as all the accounting
requirements in this Agreement! and other relevant documents such as the Accounting
Standards and Accounting Guidelines,

The COMPANY shall agree with the auditors the terms of the audit engagement, such as the
objectives, scope and form of report, etc. To avoid misunderstanding, the agreed terms shall
be recorded in an engagement letter.

The COMPANY shall provide the auditors with a copy of this Agreement and other relevant
documents.

' The accounting requirements in this Agrecment refer to Clause 6(¢), 8.1{d) and 10(d).
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