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Arbitration in Hong Kong of Mainland-related disputes

Purpose

This paper provides background information on issues relating to arbitration in
Hong Kong of Mainland-related disputes.

Background

2. Awards made in Hong Kong can be enforced in more than 135 jurisdictions that
are signatories to the New Y ork Convention on the Recognition and Enforcement of
Foreign Arbitral Awards. The Hong Kong Specia Administrative Region's
(HKSAR's) membership of that Convention has, since 1 July 1997, been by virtue of
the fact that China is a signatory to the New York Convention and has applied it to
Hong Kong. Being an international treaty, the New Y ork Convention is not applicable
to mutual enforcement of arbitra awards between HKSAR and the Mainland.
Pursuant to Article 95 of the Basic Law (which provides for juridical assistance
between HK SAR and other parts of China), an arrangement for reciprocal enforcement
of arbitral awards between the Hong Kong and the Mainland was entered into in June
1999 and came into effect on 1 February 2000.

3. At the Panel meeting on 26 November 2001, the Administration briefed the
Panel on Administration of Justice and Legal Services (the Panel) on its proposal to
promote Hong Kong as a place where China-related contracts could be negotiated and
made and as a dispute resolution centre whether through arbitration, litigation or other
forms of alternative dispute resolution.  According to the Administration, on the basis
that the free choice of the parties to a China-related contract should continue to be
respected, the Mainland authorities expressed a positive initial response to the proposal
that Hong Kong be developed as a regiona centre for dispute resolution by way of
arbitration. The Administration would increase its promotion of Hong Kong's
arbitration service through bodies such as Trade Development Council, Invest Hong
Kong, Hong Kong Economic and Trade Offices and the Office of the HKSAR
Government in Beijing.



4. The lack of specific figures showing whether or not the enforcement of Hong
Kong arbitral awards on the Mainland is satisfactory has been a concern of the Panel.
Dr Hon Margaret NG raised an oral question on enforcement of arbitral awards and
judgments in commercial matters at the Council meeting on 26 January 2005.
Members may wish to note that the Administration has provided the Panel with
information on disputes handled by the Hong Kong International Arbitration Centre in
2006, a copy of whichisin Appendix I.

Recent development

New initiative of the Department of Justice

5. During his briefing on the 2009-2010 Policy Initiatives of the Department of
Justice (DoJ) at the Panel meeting on 22 October 2009, the Secretary for Justice (SJ)
informed the Panel that the Administration would enhance legal cooperation in civil
and commercial matters between Hong Kong and the Mainland and facilitate the
resolution of civil and commercial disputes in a more convenient and cost-effective
manner. Taking advantage of the status as one of the leading arbitration centres in
Asia, the Administration would seek to improve Hong Kong's capacity to serve as a
venue for resolution of Mainland-related commercial disputes, in particular disputes
involving foreign investment enterprises and other Mainland legal persons. The
Administration would monitor the three existing Arrangements on mutua legal
assistance with the Mainland with a view to improving the enforcement mechanism
where so required.

6. Members may wish to note that in his speech delivered at the Third Regional
Arbitration Institutes Forum on 16 June 2009, SJ has elaborated on the recent work to
develop Hong Kong as a regional centre for international arbitration and
Mainland-related arbitration in particular. A copy of SJs speechisin Appendix I1.

Referral by the Bills Committee on Arbitration Bill

7. During the scrutiny of the Arbitration Bill, the Administration has informed the
Bills Committee that the general rule under the Mainland system appears to be that
only where a contract has a foreign element can the parties agree to arbitrate outside
the Mainland. DoJ is discussing with the relevant Mainland authorities to make
express provisions that foreign investment enterprises having the status of a Chinese
legal person are free to choose where disputes are to be arbitrated. At the request of
the Bills Committee, the Administration has agreed to report the progress of the
discussion with the Mainland authorities to the Panel.
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Appendix |

Case Statistics 2006

Disputesinvolving Hong Kong I nter national Arbitration Centre
in 2006 (1 January 2006 to 31 December 2006)

In 2006, the number of cases in which HKIAC was involved with stood at 394 as
compared with 281 cases in 2005 and 280 cases in 2004 (please refer to website
http://www.hkiac.org for further details). @ The amounts in dispute range from
HK$370,531 to over HK$369 million and parties’ nationalities range from American,
Australian, British, Chinese (Hong Kong SAR), Chinese (Macau SAR), Chinese
(Mainland China), Dutch, Filipino, French, German, Hungarian, Indian, Japanese, Korean,
Nigerian, Polish , Qatari, Singaporean, Swiss, Taiwanese, Thai, Viethamese .

Of the 394 cases, 18 cases were from Mainland China, where both parties were
entities/nationals of Mainland China in which the arbitration clause specified Hong Kong
as the place of arbitration. This compares with 15 cases in 2005, 20 cases in 2004, 14
cases in 2003, 13 cases in 2002, 7 cases in 2001 and 5 cases in 2000.

HKIAC 2006 statistics

Arbitration Mediation

Construction 181 30
Commercial 102 8
Shipping 18 0
Joint Venture 0 0
Others (Not classified) 0 0
Community 0 0

Total 301 38

Domain Names 93 N/A

] Of the 301 Arbitrations (excluding Domain Names)

B 99 cases involve Hong Kong and other Countries
B 42 cases involve non-Hong Kong parties

B 160 cases involve Hong Kong parties

] Of the 99 cases involving Hong Kong parties
B (2 cases from Hong Kong and the Mainland of China
B 37 cases from Hong Kong and other countries

® 78 cases involve contracts performed in Hong Kong

1
December 2006



® 21 cases involve contracts performed elsewhere
] Of the 42 cases involving non-Hong Kong Parties

B 18 Mainland of China/Mainland of China

B § United States of America/Mainland of China

® 3 Japan/Mainland of China

® 3 United Kingdom/Mainland of China

B 2 Switzerland/Mainland of China

® ] Germany/Mainland of China

® | Holland/Mainland of China

B | Vietnam/Mainland of China

® 1 Singapore/Mainland of China

® 1 Australia/Singapore

® ] Philippines/Korea

® 1 Japan/Japan

|

#332946

1 Qatar/India

Case Statistics 2006

December 2006



Speech by Secretary for Justice at Third Regional Arbitration Institutes Forum (English only)

Appendix ||

(English version only)

Press Releases

Speech by Secretary for Justice at Third Regional Arbitration

Institutes Forum (English only)
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Following is the speech by the Secretary for Justice, M
Wng Yan Lung, SC, at the Third Regional Arbitration Institutes

Forum t oday (June 16):

Russel |, distingui shed guests, |adies and gentl enen,

Good afternoon. Thank you for giving ne the opportunity to

address this gathering of distinguished arbitration

prof essionals and practitioners. It is indeed ny pleasure to

wel conme all of you, particularly those of you who are

visiting. | hope apart from attending the conference, you wll
find some time to experience our hospitality and attractions.

The world has undergone very significant changes since your
| ast Forum held in Brunei |ast August. The financial crisis has
knocked the wind off our sails. But fortunately, in Asia, we
saw the storm cl ouds gathering in the US and Europe, and that

had given us a little tinme to prepare for a direct
hit. Moreover, the Asian financial crisis a decade ago did

teach us sone painful but constructive |lessons. This is perhaps
why the Asia Pacific region appears better able to cope with the
current difficulties than many other places. And, touch wood,
we in Asia are also less hard hit by the Swine Flu though there

is no roomfor any conpl acency.

The path to economic recovery is |ong and w ndi ng. But
will agree that the long-termoutlook for this region is

definitely upbeat. The Asian Devel opnent Bank reported | ast
year in its Strategy 2020 report that the Asia Pacific region

will account for sone 45% of gl obal GDP by 2020 in terms of
purchasi ng power parity. It also forecasts the region to
contribute about one third of the world trade by 2020.

Whil e markets are sl owi ng down, conmmercial disputes are on
the rise. Many of these disputes relate to breach of contracts,
obligations or enforcenent of security. These turbulent tines
call for nore honest and anxious reflection on the best way to
resolve comercial disputes. Many nore people are cornered with

questions |ike: whether they should go to court to litigate,

whet her they should go for arbitration or nediation, whether
busi ness relationship with the woul d-be opponent in court is one
which they would like to naintain rather than destroy through

acrinmonious litigation. Many will be asking very practica

guestions: Can arbitration really be cheaper? Does nediation

really work?

For the Government and at the nore macro level, there are
ot her questions to ask: How should limted resources be utilised

in ternms of inproving the access to justice, in terns of

resolving different types of disagreenents ranging fromthe high-

end comrercial disputes to the everyday squabbl es between
nei ghbours, in ternms of integrating ADR into the traditiona

judicial system and in terms of devel oping di spute resol ution

as a business rather than just a service?

http://www.info.gov.hk/gia/general/200906/16/P200906160223_print.htm
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The devel opnent and pronotion of alternative dispute
resolution is even nore inportant and relevant for a grow ng and
dynam ¢ regi on such as the Asia Pacific. Instead of becom ng
nore litigious, there is a chance for econonies in the region to
foster anong their population a culture for harnmony and | ess
confrontational nmeans of settling disputes anmd econom c growh
and hi gher standards of living.

As you may have heard, a major reformin civil proceedings
has been introduced in Hong Kong. The Civil Justice Reform was
inplenented in April this year to inprove the cost-effectiveness
of our civil justice system One of the focuses of the Reform
is greater use of ADR, in particular, nediation, within the
judicial system In pronoting nediation even nore generally, |
am now chairing a dedi cated cross-sector Wrking G oup on
Medi ation with the objective of encouraging and facilitating the
wi der use of nediation to resolve disputes rangi ng from hi gher
end conmerci al disputes to comunity disputes.

We are now working on specific issues including pronotion
of mediation in the conmercial sector, strengthening of
nmedi ation training in | aw schools, promul gati on and
i mpl ementation of a code of practice for nediators,
accreditation standards and the continued training of nediation
prof essionals. W have just |launched the "Mediate First" Pl edge
under which the signatories pledge to explore the use of
medi ation before resorting to other neans of alternative dispute
resolution or |legal proceedings. As of today, nore than 100
conpani es and organi sati ons have signed the Pledge. | am
encour aged by these devel opnents which will surely put a
positive spin towards pronoting a nore harnoni ous and | ess
litigious society.

As this is a Forumon arbitration, | should focus nore on
our work on arbitration and what we see are inportant in our
growth as a regional centre for international arbitration. You
woul d of course be famliar with the Hong Kong | nternationa
Arbitration Centre (HKIAC), who is doing a very good job in
terns of enlarging Hong Kong arbitration capacity. It handl ed
over 600 international arbitration cases |ast year, which puts
it, interns of quantity of such cases, No 2 in Asia. The
Governnent is discussing with HKIAC to expl ore how we can
further facilitate its devel oprment.

In addition to devel opi ng our home-grown arbitration body,
we believe Hong Kong can offer an ideal |anding for
international arbitration bodies interested in extending their
activities into the Miinland China market. As you know, the
International Court of Arbitration of the International Chanber
of Commerce (1 CC) established a branch of its secretariat in
Hong Kong in Novenmber 2008. This is the ICC s first ever branch
of the Secretariat outside Paris and oversees the conduct of ICC

arbitrations in the region. |1CC s decision to come to Hong Kong
bears testinony to the attraction of Hong Kong as a venue for
international arbitration. | amheartened and excited to |earn

that the Hong Kong branch of the Secretariat is receiving new
cases every week and that it is now handling over 100 I CC
arbitration cases.

Adm ttedly, operation costs in Hong Kong are not
cheap. But because of Hong Kong's special status as the only
common |l aw jurisdiction in the People's Republic of China
enjoying a high degree of autonomy and judicial independence,

http://www.info.gov.hk/gia/general/200906/16/P200906160223_print.htm 2010/1/28
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there is every reason for international arbitration bodies to
consi der com ng here.

Anyone engaged in international arbitration practice Iike
nost of you here would agree that |arge internationa
arbitration cases involving Chinese parties are clearly on the
rise. China is undeniably the nost influential energing econony
of the world. She has becone a key engi ne of global economc
grow h. She is perceived by many to be a stabilising force in
turbul ent tines.

Whil e record foreign direct investnents are flowing into
the country, enterprises from China are also investing heavily
outside China. The volunme of business is such that it is
essential for there to be an effective neans of settling
busi ness di sputes anong conpani es in China and between Chi nese
conpani es and foreign conpani es.

The increase in Mainland-related arbitrations is reflected
by the statistics of the HKIAC and ot her internationa
arbitration institutions such as CIETAC. | al so understand from
the Hong Kong office of the ICC that one third of the cases that
it is handling involve Hong Kong or Minland Chinese parties.

Hong Kong's proximity to the Mainland and the econonic
i ntegration of the two econonies under the C oser Economc
Part nershi p Arrangenment (CEPA) concl uded in 2003 have nade Hong
Kong an ideal venue for arbitration of comercial disputes with
i nternational elenents. Today, nore than 6 600 Minl and and
over seas conpani es have a base in Hong Kong, and nearly 60% of
them serve as regional headquarters or regional offices. These
figures speak for thensel ves

Recently, relationship across the Taiwan Strait is warm ng
up rapidly. Apart from establishing direct transportation |inks,
Mai nl and and Tai wan may al so concl ude an economic pact that is
simlar to CEPA. This will no doubt |lead to nore direct
i nvest ment between Mai nl and and Taiwan. Apart from servicing the
trade and econony of the Mainland and Tai wan, Hong Kong has huge
potential to position itself as the perfect neutral venue to
handl e comrerci al arbitration between parties from Minland and
Taiwan. This will benefit the devel opment of arbitration in
Hong Kong and rmay wel |l be another reason why internationa
arbitration institutions are attracted to Hong Kong.

To facilitate arbitration involving Minland parties, as
long as ten years ago in 1999 we had al ready concl uded and
i npl ement ed an arrangenent with the Miinland on reciproca
enforcenent of arbitral awards. W are constantly nonitoring
the inplenmentation of the arrangenent and | ooking for room for
betterment.

Hong Kong arbitral awards, and in fact awards from many
countries, may be enforced in Taiwan under its donestic
|l aw. Hong Kong has anended its |law nore than a decade ago to
facilitate the enforcement of arbitral awards from non- New York
Convention parties such as Taiwan by offering facilities under
our legislation to enforce such awards. W |ook forward to
furthering our co-operation with Taiwan by putting the regine
for recognition and enforcenent of arbitral awards on a firner
footi ng.

We shall not take for granted the advantages we are

http://www.info.gov.hk/gia/general/200906/16/P200906160223_print.htm 2010/1/28
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enjoying by virtue of our close connection with the Minland and
the recent inprovenment of cross-strait relationship. It is

i nperative for Hong Kong to work hard and to devel op our own

i nherent strength so that our position can be firmy anchored on
the arbitration map of the world.

Under the "One Country, Two Systens" principle enshrined in
our Basic Law, Hong Kong has its own | egal system and an
i ndependent judiciary, which mark us out fromthe rest of
China. Qur legal systemis rooted in the English common | aw,
which is being enriched since 1997 as precedents from ot her
common | aw jurisdictions can be cited in our courts.

And of course talents and human recourses are
paranount. W have a strong and independent judiciary with an
excellent reputation for robustly safeguarding the rule of
law. We have a wealth of |legal practitioners and
internationally renowned arbitrators. 1In ternms of nunbers, Hong
Kong has nearly 8,000 | ocal |awers and over 1000 foreign
| awyers. We al so have the highest concentration of foreign | aw
firns in the region.

There are many arbitration experts anong them Many of
themare familiar with Mainland | aw and international comrerci al
practices and are experienced in handling comercia
docunentation in both Chinese and English. W al so have a deep
pool of experienced professionals fromall over the world
specialising in different fields such as finance, IT, shipping
and construction. They can assist arbitration by serving as
advisers to parties, arbitrators or expert wtnesses.

Anot her major nilestone we are about to reach is the reform
of our donestic arbitration law. Wth a viewto reformng and
i mproving our arbitration law, a Wrking G oup of my departnent
has been set up to nmake reconmendati ons on changes. Years of
hard work have cone to fruition in the formof an Arbitration
Bill which | will introduce into our Legislative Council in
July. The Bill will unify the donestic and internationa
arbitration regines.

After the enactnment of the new legislation, arbitration in
Hong Kong will be based on the UNCI TRAL Model Law. Under the
proposed | aw, the court should only intervene in an arbitration

to support arbitration. The Bill is also intended to be self-
contained so that it will be easier to find all relevant
provisions in one place. The Bill will also inplenent

i nnovations recently introduced by the UNCI TRAL to the Mode

Law. One such innovations relates to the court's ability to
make orders for interimmeasures of protection to support
arbitrations. W will be among the first jurisdictions in the
world to strengthen the powers of our courts to nmake such
orders, and enforce such orders made by a foreign court or
arbitral tribunal, in relation to arbitral proceedi ngs conducted
out si de Hong Kong.

W are confident that with these changes, Hong Kong's
arbitration regine will be even nore user-friendly. W wll
strive to provide the best environnent for conducting
international arbitration in Hong Kong by strengthening our
| egislation. Many of you here are arbitration practitioners and
experts and no doubt you can give us your judgnment once you have
seen the new | aw on paper and in action.

http://www.info.gov.hk/gia/general/200906/16/P200906160223_print.htm 2010/1/28
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The policy to devel op Hong Kong as a centre for dispute
resol ution and | egal services has been endorsed by our Chief
Executive in his Policy Address. Qur Governnent as a whole, and
not just the Departnent of Justice, will continue to work hard
to pronote understanding in the Miinland and the rest of the
worl d of the advantages offered by Hong Kong in | egal services
and di spute resol ution.

We will also continue our dialogue with internationa
arbitration institutions and will be as innovative and flexible
as we can in fostering cooperation. W welcone any initiative
that they may have on devel oping their business in the Asia
Pacific region, including the establishnent of a physica
presence in Hong Kong.

Ladi es and gentlenen, | believe that the gl obal econom c
turnmoil provides a genuine opportunity for us to re-think, to re-
prioritise and to re-invent our wheels to come out stronger
nore resilient, and to nake wi se use of globalisation. This is
also atine to call for unity and co-operation. | amglad that
this conference provides a platformfor arbitration experts in
this region to share ideas, to explore collaboration and to
respond nore effectively to the dynanm cs of changes in
arbitration. |Issues such as how we can reduce costs, and how we
can integrate arbitration and mnmedi ati on, and how the judiciary
can help reinforce arbitrations are just sone of the subjects
comng to mnd which are worthy of study and experience sharing.

On that note, |adies and gentlenen, | wish you all a very

successful conference and a very enjoyable and nenorable stay in
Hong Kong. Thank you very much.

Ends/ Tuesday, June 16, 2009
| ssued at HKT 17:00

NNNN
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