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Purpose 

 The Administration has reviewed the recommendations in the Law 
Reform Commission (LRC) Report on Conditional Fees (“the Report”) 
published in 2007.  This paper briefs Members on the Administration’s 
conclusions on the recommendations not covered by the Five-yearly Review of 
the Criteria for Assessing the Financial Eligibility of Legal Aid Applicants, 
which was discussed on March 2010.  A copy of Chapter 8 of the Report, 
setting out the recommendations, is at Annex A. 

Background 

2. The Report recommended the expansion of the Supplementary 
Legal Aid Scheme (“SLAS”).  The Administration’s response to that 
recommendation was included in the paper for the meeting of the Panel on 
29 March 2010 (LC Paper No. CB(2)1148/09-10(01)). 

3. The Report otherwise recommended the setting up of a 
privately-run Conditional Legal Aid Fund (CLAF), together with a new body to 
administer the Fund and to screen applications for the use of conditional fees, to 
brief-out cases to private lawyers, to finance the litigation and to pay the 
opponents’ legal costs should the litigation prove unsuccessful.  The remaining 
recommendations related to the administration of a CLAF, the eligibility of 
applicants, including a merit and means test, the types of cases to be covered 
and contribution rates and fees.  The Report also recommended that litigants 
should be encouraged to use mediation and that a CLAF should fund an aided 
party’s mediation costs. 
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Responses to the Report 

4. Although there was general support for the expansion of the SLAS, 
neither the Bar Association nor the Law Society supported the establishment of 
a CLAF.  Both made submissions in response to the LRC Sub-committee’s 
Consultation Paper, expressing their opposition to a CLAF on grounds which 
included the following – 

(1) Conditional Fee Arrangements (CFAs) exacerbate the 
conflict of interest between a lawyer and his client, by giving 
the lawyer a direct financial interest in the outcome of 
litigation; 

(2) CFAs would increase the financial burden on lawyers by 
imposing on them responsibility for financing litigation; 

(3) CFAs would increase the amount of unmeritorious litigation; 
and 

(4) CFAs escalate the costs of litigation. 

5. The Law Society responded to the Report in a paper published in 
September 2007, a copy of which is at Annex B. 

6. The Law Society has recently confirmed its stance and stated that 
any public money to be provided should be given to the SLAS rather than as 
“seed money” for the establishment of a new CLAF. 

Recent Developments in England and Wales 

7. In his Final Report on the Review of Civil Litigation Costs in 
England and Wales, commissioned by the United Kingdom Ministry of Justice, 
published on 21 December 2009, Lord Justice Jackson examined the conditional 
fee regime in England and Wales and also the possibility of the establishment of 
a similar, independently funded, conditional legal aid fund there.  Although 
expressing support in principle for the establishment of such a fund, he 
emphasized the importance of a viable financial model for such a body and in 
view of the difficulties in that respect, was cautious about the potential of a 
conditional legal aid fund to make a significant contribution to access to justice. 
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8. In his speech to the Hong Kong Conference on Civil Justice 
Reform on 16 April 2010, Lord Justice Jackson said that “conditional fee 
agreements, of which ‘no win, no fee’ agreements form the most common 
species, have been the major contributor to disproportionate costs in civil 
litigation in England and Wales”. 

Conclusion 

9. It appears that the concerns of the Bar and the Law Society have, to 
a considerably extent, been borne out by the experience of CFAs in England and 
Wales.  Since a privately-run CLAF could only operate with the support of the 
legal profession, there appears no prospect of establishing a CLAF in Hong 
Kong for the time being.  In the circumstances, the Administration does not 
propose to take the recommendation of the Report that a CLAF be established 
any further.  Members are invited to comment on that conclusion. 
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