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Purpose

This paper provides background information on the Legidlative Council
(LegCo) by-elections since the First LegCo, and gives a brief account of the recent
discussion on the relevant subject matter by the Panel on Constitutional Affairs (the
Panel).

Background

2. Since the 1998 LegCo election, three LegCo by-elections have been held,
namely, the 2000 LegCo Hong Kong Island geographical constituency (GC)
by-election, the 2001 LegCo Election Committee by-election and the 2007 LegCo
Hong Kong Island GC by-election.

3. In accordance with section 35 of the Legidative Council Ordinance (Cap 542)
(LCO), the Clerk to LegCo must, by notice published in the Gazette, declare the
existence of a vacancy in the membership of that Council within 21 days after
becoming aware of the vacancy. Section 36(1)(a) of LCO further stipulates that the
Electoral Affairs Commission (EAC) must, in accordance with regulations in force
under the EAC Ordinance (Cap 541), arrange for a by-election to be held when the
Clerk to LegCo makes a declaration as to the existence of a vacancy in the
membership of LegCo.

Relevant discussion by the Panel

4, When the Panel discussed the Consultation Document on Methods for
Selecting the Chief Executive (CE) and for Forming LegCo in 2012 at its special
meeting on 26 November 2009, issues were raised relating to holding the possible
LegCo by-election arising from the plan of some pan-democratic Members for one
Member to be designated from each of the five GCs of LegCo to resign from their
office (the resignation plan). These issues are summarized in the following

paragraphs.



Funding and time required for holding the L eqgCo by-€election

5. In response to members' enquiries about the estimated expenditure and the time
required for holding the possible LegCo by-election, the Administration advised that
according to electoral law, the date to hold by-elections would be appointed by EAC.
The election for the 2007 Hong Kong Island GC by-election was held four months
after the Clerk to LegCo made the declaration as to the existence of a vacancy in the
membership of LegCo. Since the resignation plan would involve five GCs,
preparation for the by-election could take longer than four months, at a cost of $150
million. The Administration would account to LegCo the funding arrangements for
the by-election.

6. Members may wish to note that in his reply to an oral question raised by
Dr PriscillaLEUNG on LegCo by-elections a the Council meeting on
16 December 2009, the Secretary for Constitutional and Mainland Affairs informed
Members that the expenditure for the three by-elections held in 2000, 2001 and 2007
amounted to about $27 million, $0.6 million and $20 million respectively. The three
by-elections were held 80 days, 59 days and 115 days respectively after the notice of
the existence of the vacancy in the membership of LegCo was published in the
Gazette.  When the Registration and Electoral Office (REO) prepared its estimates of
operating expenditure for each financial year, it would set aside a provision for
holding by-elections for any vacancies which may arise in the membership of LegCo
and District Councils (DCs). In general, REO would set aside about $18 million for
holding by-elections in each financial year. The Administration estimated that at
least $150 million would be required if by-election for all the five LegCo GCs was to
be held at the same time. The relevant estimate was five times higher than the
expenditure of the 2007 LegCo Hong Kong Island GC by-election because when the
vacancy arose in the membership of LegCo in 2007, REO had started preparing for
the 2007 DC election. The preparation for the LegCo by-election and the DC
election was made at the same time in order to hold the LegCo by-election as soon as
practicable. Accordingly, part of the expenditure on staff remuneration was saved.
Besides, in order not to confuse electors, the publicity for the 2007 LegCo by-election
was launched after the 2007 DC election. The duration for publicity was shorter and
the expenditure was lower. An extract from the relevant record of the Council
proceedingsisin the Appendix.

Effect of avacancy in LegCo membership

7. Some members expressed dissatisfaction at public money being wasted if the
LegCo by-€election was held arising from the resignation plan. They considered that
a review should be conducted as to whether resigned Members should be allowed to
run in the by-election in order to prevent any abuse. Some of these members
indicated that they would not support the funding proposal for holding the possible
LegCo by-election. These members further enquired whether a constitutional crisis
would arise if the funding proposal was vetoed by LegCo and the by-election could
not be held.



8. The Administration explained that in accordance with the requirements of the
Basic Law (BL) and LCO, the Government of the Hong Kong Special Administrative
Region (HKSAR) had the constitutional responsibility to conduct by-elections when
vacancies arose in the membership of LegCo. According to BL 26, permanent
residents of HKSAR had the right to vote and the right to stand for election.

0. Members may wish to note that in accordance with section 16 of LCO, a
person who ceases to be a Member is, subject to section 39 (When person is
disqualified from being nominated as a candidate and from being elected as a
Member), eligible for re-election asaMember. Section 17(1) and (2) of LCO further
stipulates that a vacancy in the membership of LegCo does not affect its power to
transact business; and that neither a vacancy in the membership of LegCo nor a defect
in the election of a Member, or as to the eligibility of a person to be a Member, affects
the validity of its proceedings.

Council Business Division 2
Legidative Council Secretariat
5 February 2010
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