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Foreword

The Securities and Futures Commission (SFC) invites market participants and interested parties
to submit written comments on the proposals discussed in this consultation paper or to comment
on related matters that might have a significant impact upon the proposals no later than 31
December 2009. Any person wishing to comment on the proposals should provide details of
any organization whose views they represent.

Please note that the names of the commentators and the contents of their submissions
may be published on the SFC’s website and in other documents to be published by the
SFC. In this connection, please read the Personal Information Collection Statement
attached to this consultation paper.

You may not wish your name and/or submission to be published by the SFC. If this is the
case, please state that you wish your name and/or submission to be withheld from
publication when you make your submission.

Written comments may be sent

by mail to: Securities and Futures Commission
8" Floor, Chater House
8 Connaught Road Central
Hong Kong

Re: Consultation on Possible Reforms to the Prospectus
Regime in the Companies Ordinance and the Offers of
Investments Regime in the Securities and Futures

Ordinance
by fax to: (852) 2810 5385
by on-line submission: http://www.sfc.hk/sfc/html/EN/speeches/consult/consult.html

(or, enter into the subsection “Consultation papers and
Conclusions” under the section “Speeches & Publications”
on the SFC’s website at http://www.sfc.hk)

by e-mail to: lawreform@sfc.hk

Additional copies of the consultation paper may be obtained from the above address of the SFC.
A copy of this paper can also be found on the SFC’s website at http://www.sfc.hk.

Securities and Futures Commission
Hong Kong

30 October 2009




Personal Information Collection Statement

1.

This Personal Information Collection Statement (PICS) is made in accordance with the
guidelines issued by the Privacy Commissioner for Personal Data. The PICS sets out
the purposes for which your Personal Data* will be used following collection, what you
are agreeing to with respect to the SFC’s use of your Personal Data and your rights
under the Personal Data (Privacy) Ordinance, Cap. 486 (PDPO).

Purpose of Collection

2.

The Personal Data provided in your submission to the SFC in response to this
Consultation Paper may be used by the SFC for one or more of the following purposes:

= to administer the relevant provisions? and codes and guidelines published
pursuant to the powers vested in the SFC;

= in performing the SFC’s statutory functions under the relevant provisions;
= for research and statistical purposes;
= for other purposes permitted by law.

Transfer of Personal Data

3.

Personal Data may be disclosed by the SFC to members of the public in Hong Kong
and elsewhere, as part of the public consultation on this Consultation Paper. The
names of persons who submit comments on this Consultation Paper together with the
whole or part of their submission may be disclosed to members of the public. This will
be done by publishing this information on the SFC’s website and in documents to be
published by the SFC during the consultation period or at its conclusion.

Access to Data

4.

You have the right to request access to and correction of your Personal Data in
accordance with the provisions of the PDPO. Your right of access includes the right to
obtain a copy of your Personal Data provided in your submission on this Consultation
Paper. The SFC has the right to charge a reasonable fee for processing any data
access request.

Retention

5.

Personal Data provided to the SFC in response to this Consultation Paper will be
retained for such period as may be necessary for the proper discharge of the SFC’s
functions.

Personal Data means personal data as defined in the Personal Data (Privacy) Ordinance.

Defined in Schedule 1 to the SFO to mean provisions of the SFO and subsidiary legislation made under it; and
provisions of Parts Il and XII of the Companies Ordinance (Cap. 32) so far as those Parts relate directly or
indirectly, to the performance of functions relating to: prospectuses; the purchase by a corporation of its own
shares; a corporation giving financial assistance for the acquisition of its own shares etc.




Enquiries

6. Any enquiries regarding the Personal Data provided in your submission on this

Consultation Paper, or requests for access to Personal Data or correction of Personal
Data, should be addressed in writing to:

The Data Privacy Officer

The Securities and Futures Commission
8th Floor Chater House

8 Connaught Road Central
Hong Kong

A copy of the Privacy Policy Statement adopted by the SFC is available upon request.




Consultation Paper on Possible Reforms to the Prospectus Regime in
the Companies Ordinance and the Offers of Investments Regime in
the Securities and Futures Ordinance

Introduction

1.

The SFC invites comments on the proposals described in this Consultation Paper
including the proposed amendments to the Companies Ordinance (Cap. 32)(CO) and
the Securities and Futures Ordinance (Cap. 571)(SFO). Indicative drafts of these
proposed amendments are set out in Appendix A and Appendix B to facilitate market
comments. The proposals are to enhance the regulatory regime governing offers of
structured products to the public in Hong Kong. Regulatory reform on conduct
regulation of intermediaries and other areas are addressed in other consultation papers.

A consultation conclusions paper will be published after the end of the consultation
period and careful consideration of all public comments received. Revisions reflecting
comments taken on board will be incorporated into the draft Bills to be tabled before
the Legislative Council.

Background

3.

As part of a comprehensive review of the CO prospectus regime designed to bring
Hong Kong's laws in this area up to date, the SFC published a concept consultation
paper in August 2005 entitled “Consultation Paper on Possible Reforms to the
Prospectus Regime in the Companies Ordinance” (CO Phase 3 Consultation Paper).
The CO Phase 3 Consultation Paper noted the inclusive nature of the definition of
“debenture” in section 2 of the CO, particularly the reference to “any other securities”
(rather than, for instance, “any other debt securities”) in the definition may cause
difficulty for market practitioners®. It also pointed out that case law offers limited
assistance on the interpretation of “debenture” as a wide range of instruments creating
or acknowledging a debt have been held to be debentures.

CO Phase 3 involves a package of law reform proposals to modernize the public
offering regime for shares and debentures in Hong Kong, one of which is to transfer the
regulation of public offers of structured notes to Part IV of the SFO. The “Consultation
Conclusions on the Consultation Paper on Possible Reforms to the Prospectus Regime
in the Companies Ordinance” published by the SFC in September 2006 (CO Phase 3
Consultation Conclusions) proposed to achieve this by carving out structured
products from the definition of “debenture”. In view of the global financial crisis and its
effects on structured products offered to the public, the SFC believes there is merit to
take forward this initiative separately and ahead of the other CO Phase 3 initiatives. In
addition, the SFC submitted a report to the Financial Secretary in December 2008 (FS
Report) recommending a host of measures to restore investor confidence in the
financial market, including the reconsideration of whether Hong Kong should retain two
public offering regimes in the CO and the SFO and whether the existing exemptions
from the requirement for SFC authorisation of offering documents are too broad.

After careful consideration, the SFC believes that Hong Kong should retain two public
offering regimes but the regimes should be rationalised such that public offerings of all
structured products should be regulated under the offers of investments regime in Part

3

Paragraphs 9.3 and 9.11 of the CO Phase 3 Consultation Paper.




IV of the SFO and public offerings of shares and plain-vanilla debentures (generally for
fund-raising purposes) should continue to be regulated under the CO prospectus
regime?. The investment arrangements and instruments for which the CO prospectus
regime and the SFO Part IV offers of investments regime, respectively, are designed to
govern give rise to different risk and reward exposure for an investor. In the case of
equity or debt capital-raising, the investor’'s exposure is to the financial performance
and prospects of the company issuing the shares or the plain-vanilla debentures. As
for other investment products, in addition to the issuer (or the guarantor’s)
creditworthiness, the investor may also be exposed to the performance of the
reference assets. The different characteristics of investment arrangements and
instruments justify the existence (and, in SFC’s view, the retention) of the two regimes.
This approach is also in line with the CO Phase 3 Consultation Conclusions®.

6. The aim of this reform initiative is to transfer the regulation of the public offering of
structured products in the form of debentures from the CO prospectus regime to the
offers of investments regime in Part IV of the SFO, under which the SFC would publish
codes and guidelines setting out our regulatory policy on such products. It has been
proposed that the SFC would issue a new SFC Handbook for Unit Trusts and Mutual
Funds, Investment-Linked Assurance Schemes and Unlisted Structured Products
(Handbook) that would contain a new Code on Unlisted Structured Products. The
Handbook will set out the criteria that the SFC would normally consider before
exercising its power to authorise the issue of offering documents or advertisements for
unlisted structured products with a view to enhancing product transparency and
disclosure. The Handbook is the subject of a separate consultation®.

7. In considering the existing exemptions from the requirement for SFC authorisation of
offering documents in the CO in the context of structured products, the SFC is of the
view that the safe harbours which are more commonly relied on are:

(@ an offer in respect of which the minimum denomination of, or the minimum
consideration payable by any person for, the shares or debentures is not less
than HK$500,000 (paragraph 4 of Part 1 of the Seventeenth Schedule to the CO);

(b) an offer to not more than 50 persons (paragraph 2 of Part 1 of the Seventeenth
Schedule to the CO);and

(c) an offer to professional investors (paragraph 1 of Part 1 of the Seventeenth
Schedule to the CO).

8. If the proposal to move the regulation of public offers of all structured products to the
offers of investments regime in Part IV of the SFO were to be implemented, the safe
harbours in the Seventeenth Schedule to the CO, including the minimum HK$500,000
safe harbour, will no longer be applicable to offers of structured products.

Pursuant to the CO Phase 3 Consultation Conclusions, the CO prospectus regime for shares and plain-vanilla
debentures will be transferred to a separate and discrete part of the SFO when those initiatives are
implemented. Accordingly two public offering regimes will be retained — one for structured products and
collective investment schemes in Part IV of the SFO and the other for shares and plain-vanilla debentures in
the CO prospectus regime. In the long term, both regimes will be homed in (separate parts of) the SFO.

See page 17 of the CO Phase 3 Consultation Conclusions published on the SFC'’s website www.sfc.hk.

See the Consultation Paper on Proposals to Enhance Protection for the Investing Public published by the SFC
on 25 September 2009 on the SFC’s website www.sfc.hk.




10.

11.

12.

In Phase 2 of the review and reform exercise of the CO in 2004, safe harbours were
created to provide clarity on the types of offers of shares and debentures that can be
made without authorisation of a prospectus under the CO. These included the
minimum HK$500,000 safe harbour and the “no more than 50 persons” private
placement safe harbour. At present, these safe harbours apply to offers of structured
products which are in the form of debentures. Offers of structured products not in the
form of debentures are typically regulated under the SFO. Accordingly, the relevant
exemptions in the SFO (but not the CO safe harbours) apply to these non-debenture
structured products. The proposal to transfer regulation of structured products in the
form of debentures from the CO prospectus regime to Part IV of the SFO aligns the
regulatory regimes of structured products (irrespective of their legal form). With the
proposed transfer, the "minimum HK$500,000" and "no more than 50 persons"
provisions will remain in the CO as safe harbours for the offers of shares and plain-
vanilla debentures. The offering of structured products (regardless of their legal form)
will be subject to the relevant exemptions under Part IV of the SFO, including the offers
to professional investors exemption. In addition, the private placement exemption is
retained in concept in the SFO albeit not in the form of the CO bright line definition
since offers that are not made to the public will not be subject to the prohibition in
section 103 of the SFO.

The “professional investor” regime is the subject of a separate consultation published
by the SFC in September 2009,

The SFC will consider as part of the CO Phase 3 law reform exercise® whether any
elements of the statutory requirements and liability provisions in the CO prospectus
regime should appropriately be aligned with those in the offers of investments regime
in Part IV of the SFO (or vice versa).

The purpose of this Consultation Paper is to solicit public comments on the proposed
amendments to the CO and the SFO set out in indicative drafts in Appendix A and
Appendix B, respectively, to rationalise the public offering regimes and thereby
enhance the legal and regulatory framework governing public offers of structured
products in Hong Kong. It is worth emphasising that the introduction of the proposals
in this Consultation Paper would not alter the regulatory philosophy of disclosure-based
approach coupled with conduct regulation of intermediaries®. The key proposed
amendments are described briefly in paragraphs 13 to 35 below.

See the Consultation Paper on Proposals to Enhance Protection for the Investing Public published by the SFC
on 25 September 2009 on the SFC’s website www.sfc.hk.

See the CO Phase 3 Consultation Paper and the CO Phase 3 Consultation Conclusions published by the SFC
in August 2005 and September 2006, respectively on the SFC’s website: www.sfc.hk. Also see paragraphs 37
to 38 of this Consultation Paper.

Please see paragraph 24.9.1 of the FS Report where the SFC stated its recommendation that “Hong Kong
maintains the regulatory philosophy of disclosure coupled with conduct regulation of intermediaries rather than
merit regulation; ...".




Summary of key proposed amendments

Aim of the proposed amendments

13.

14.

The aim of the proposed amendments is to enhance the regulatory regime governing
public offers of structured products. Under the existing legal framework, depending on
the legal form of the product, public offers of structured products may be regulated
under the CO prospectus regime (where the structured product is in the form of a
debenture — such as equity-linked notes and credit-linked notes) or the offers of
investments regime in Part IV of the SFO (where the structured product is in a legal
form other than a debenture — for example, as a hybrid of securities and regulated
investment agreement such as equity-linked instruments). The aim of this reform
initiative is to transfer the regulation of the public offering of structured products in the
form of debentures from the CO prospectus regime to the offers of investments regime
in the SFO such that public offers of all structured products (regardless of their legal
form) would be regulated under the offers of investments regime in the SFO, under
which the SFC would publish codes and guidelines setting out our regulatory policy on
such products. Currently the SFC has applied administrative measures to require
issuers or guarantors to satisfy eligibility requirements similar to those in the Rules
Governing the Listing of Securities on The Stock Exchange of Hong Kong Limited
(Listing Rules) for listed structured products.

All structured products, whether listed or unlisted and regardless of their legal form, will
constitute “securities” as defined in Part 1 of Schedule 1 to the SFO. Where the
structured product is in the form of a debenture, in addition to the requirements
applicable to “securities” in the SFO, requirements in the CO (other than the
prospectus provisions) in relation to debentures (for example, the requirement for a
register of debenture holders) will continue to apply to Hong Kong incorporated
companies.

Disapply the CO prospectus provisions to structured products in the form of
debentures

15.

16.

Currently offers of structured products in the form of debentures are regulated under
the CO prospectus regime, whilst offers of structured products which are not
debentures are regulated under the SFO regime. The SFC proposes to disapply the
CO prospectus regime (including the safe harbours in the Seventeenth Schedule to the
CO) with respect to structured products in the form of debentures so that all structured
products will be regulated in the same SFO regime. Specifically, it is proposed that
sections 37 to 44B and section 48A, sections 342 to 343 of the CO, the Third,
Seventeenth to Twenty-second Schedules to the CO be disapplied with respect to
structured products (please refer to the proposed definition of “structured product” set
out in paragraph 23 below). Please refer to sections 38AA and 342AA in the indicative
draft of the CO at Appendix A to this Consultation Paper.

This would mean that public offers of structured products in the form of debentures will
no longer be regulated under the CO prospectus regime and accordingly, the
exemptions in section 103(2)(ga), section 103(3)(a), (b) and (c) of the SFO will not
apply. Therefore, public offers of structured products in the form of debentures (along
with structured products in other legal forms) will be regulated under the offers of
investments regime in Part IV of the SFO.




17. As the CO prospectus regime differs from the offers of investments regime in Part IV of
the SFO in various respects (including, for example — the liability regime, the need for
prospectus registration at the Companies Registry of Hong Kong, the requirement for
experts’ consents for inclusion of experts’ reports in the prospectus), the transfer of the
regulation of public offers of structured products in the form of debentures from the CO
to Part IV of the SFO may have implications for the interests of all stakeholders
including issuers, issuers’ directors, experts and investors.

18. One of the implications of the transfer is that prospectus liability under sections 40, 40A,
342E and 342F of the CO will no longer apply to offer documents and marketing
materials relating to structured products in the form of debentures. Instead, similar to
other structured products that are not debentures, the criminal and civil liabilities in
sections 107 and 108 of the SFO will apply. There are differences in the liability
provisions between the two regimes — for example, “promoters™ is a category of
persons who may be held liable to pay compensation for losses sustained as a result
of untrue statements in prospectuses under the CO prospectus regime but “promoters”
is not a category of persons identified in Part IV of the SFO as being liable for
misrepresentations in offering documents. The SFC will consider as part of the CO
Phase 3 law reform exercise™ whether any elements of the statutory requirements and
liability provisions in the CO prospectus regime should appropriately be aligned with
those in the offers of investments regime in Part IV of the SFO (or vice versa).

19. Offers to the public of shares (including preference shares) and depositary receipts
over or in respect of shares will continue to be regulated under the CO prospectus
regime. Accordingly, rights issues to existing shareholders (whether renounceable in
favour of other persons or not) will continue to be regulated under the CO prospectus
regime.

Q1: Do you agree with the disapplication of the CO prospectus regime to public offers of
structured products in the form of debentures and that public offers of structured
products (regardless of their legal form) should be regulated under the Part IV offers of
investments regime in the SFO? If not, why not?

Q2: Do you agree with the list of prospectus provisions to be disapplied with respect to
structured products in paragraph 15 above? If not, which definition or section in, or
schedule to, the CO do you suggest should be added to or removed from the list or
otherwise amended?

Q3: Are there any provisions or requirements in the CO prospectus regime which you
believe must be replicated in the offers of investments regime in Part IV of the SFO
before the regulation of public offers of structured products in the form of debentures is
transferred to Part IV of the SFO? If so, please identify these and explain why.

10
11

See section 40 of the CO.

See the CO Phase 3 Consultation Paper and the CO Phase 3 Consultation Conclusions published by the SFC
in August 2005 and September 2006, respectively on the SFC’s website: www.sfc.hk. Also see paragraphs 37
to 38 of this Consultation Paper.




Q4: Do you agree that rights issues, offers to the public of depositary receipts and
preference shares should continue to be regulated under the CO prospectus regime? |If
not, why not?

20.

21.

After implementation of the proposals in this Consultation Paper, structured notes
would continue to fall within the definition of a “debenture” in section 2 of the CO and
Part 1 of Schedule 1 to the SFO.

Market practitioners should note that where a Hong Kong company issues structured
products in the form of debentures after the proposed amendment, the offer of such
structured products to the public will be regulated under the offers of investments
regime in Part IV of the SFO. However, given that such structured products would
remain within the scope of the definition of “debenture” in section 2 of the CO, the
company would still need to comply with the provisions relating to debentures in the
CO (including sections 74A to 79 regarding register of debenture holders, meetings of
debenture holders and liability of trustees for debenture holders etc.). This does not
represent a change for issuers because under the existing legal framework, Hong
Kong companies which issue structured notes to the public also need to comply with
the debenture provisions in the CO in addition to the prospectus regime.

Introduce definition of “structured product”

22.

23.

Once public offerings of structured products are carved-out from the CO prospectus
regime, amendments need to be made to the SFO to ensure that public offerings of
structured products are regulated under the Part IV SFO regime. The proposed
rationalisation of the public offering regimes in Hong Kong relies upon a sufficiently
flexible definition of “structured product” in order to accommodate, to the extent
possible, financial innovation and product evolution. If the term “structured product” is
narrowly defined, it may be possible to design new products which legally fall outside
the narrow definition but in reality embed derivatives or have similar economic risk and
return profiles as other investment products which do fall within the scope of the
definition. To address this potential concern, it is recommended that the existing
section 392 in the SFO (the Financial Secretary’s power to prescribe interests etc. by
notice published in the Gazette as securities or futures contracts and the power to
prescribe interests etc. as not being regarded as securities or futures contracts) be
amended to include structured products — see paragraph 23(c) below and Appendix B
to this Consultation Paper. Public offers of instruments prescribed as “structured
product” pursuant to such notice would therefore fall outside the scope of the CO
prospectus regime and be caught by Part IV of the SFO.

It is proposed that “structured product” will be defined in the CO and the SFO to mean
any:

(a) instrument under which either or both of-
()  some or all of the returns or any other amounts due, or both, are
payable or purport to be payable; and
(i) the method of settlement, whether by payment of cash or by
delivery of any type of securities, commodity, property, futures
contract or otherwise, is determined or purports to be determined;
by reference to one or more of the following:




(A) changes in the value or level (as the case may be) of any type
of securities, commaodity, index, property, interest rate,
currency exchange rate or futures contract;

(B) changes in the value or level (as the case may be) of a basket
of more than one type of securities, commaodities, indices,
properties, interest rates, currency exchange rates or futures
contracts; or

(C) the occurrence or non-occurrence of an event or events
specified in the instrument;

(b) regulated investment agreement; or

(© interests, rights or property which is interests, rights or property, or is of a
class or description of interests, rights or property, prescribed by notice
under section 392 of this Ordinance? as being regarded as a structured
product in accordance with the terms of the notice, whether or not falling
within subparagraphs (i) to (iv) below,

but does not include-

0] a direct interest in any collective investment scheme;

(i) depositary receipts;

(iii) preference shares;

(iv) a floating rate note*3; and

(V) interests, rights or property which is interests, rights or property, or is of a
class or description of interests, rights or property, prescribed by notice
under section 392 of this Ordinance'* as not being regarded as a
structured product in accordance with the terms of the notice.

24, The SFC notes that the scope of the definition of “structured product” may catch
convertible bonds, exchangeable bonds and subscription warrants. In view of the
potential for issuers to use different legal forms such as convertible bonds and
exchangeable bonds to issue structured products, the SFC does not intend to
specifically exclude these from the definition of “structured product”. Accordingly,
where the features of the particular convertible or exchangeable bond fall within the
proposed definition of “structured product”, public offers of such convertible or
exchangeable bond will be regulated under the offers of investments regime in Part IV
of the SFO. In reviewing “traditional” convertible bonds, the SFC will draw reference
from the disclosure requirements in the Third Schedule to the CO.

Q5: Do you agree with the proposed definition of “structured product”? If not, what are
your suggestions?

Q6: Do you agree that certain instruments should be excluded from the definition of
“structured product” (even though they may, from a literal interpretation, fall within the
proposed definition of “structured product”)? If so, do you agree with the proposed
exclusions (including for example, the proposed definition of “floating rate note”)? If
not, why not and what are your suggestions (bearing in mind that suggested exclusions
should be capable of being clearly defined in statute to ensure clarity)?

2 The SFO.
See proposed definition of “floating rate note” in Appendix B to this Consultation Paper.
¥ The SFO.

10



Q7: Do you agree that the Financial Secretary should be empowered to prescribe any
interests, rights or property whether in the form of an instrument or otherwise as
“structured product” or as not being regarded as “structured product”, respectively, by
notice published in the Gazette? If not, why not?

Amending the definition of “securities” in section 1 of Part 1 of Schedule 1 to the
SFO to include structured products

25. In order to ensure that the regulatory requirements in the SFO (and not only the
disclosure requirements) will apply to all structured products regardless of their legal
form, it is proposed that the definition of “securities” in section 1 of Part 1 of Schedule 1
to the SFO will be amended to include structured products or any rights, options or
interests (whether described as units or otherwise) in, or in respect of, such structured
products. Please see the proposed amendments to the definition of “securities” in the
indicative draft of the SFO at Appendix B to this Consultation Paper.

Q8: Do you agree that structured products should be classified as “securities” and
hence, all other provisions in the SFO (and not just Part IV) in relation to securities will
apply? If not, why not?

26. In order to avoid issuers circumventing the regulatory requirements in the SFO by
creating structured products in the form of debentures and specifically providing that
such debentures are “not negotiable or transferable” so as to fall within the exclusion in
paragraph (vi) of the definition of “securities” in section 1 of Part 1 of Schedule 1 to the
SFO, the SFC proposes to amend the exclusion in paragraph (vi) so that structured
products in the form of debentures cannot make use of that exclusion. See the
proposed amendment in the indicative draft of the SFO at Appendix B to this
Consultation Paper.

Q9: Do you agree with the proposed amendment to the exclusion in paragraph (vi) of the
definition of “securities”? If not, why not?

Subsume “regulated investment agreement” into the definition of “structured
product” and repeal references to “regulated investment agreement” in the SFO

27. The SFC believes that the proposed definition of “structured product” encompasses
“regulated investment agreement” (as defined in section 1 of Part 1 of Schedule 1 to
the SFO). For the avoidance of doubt that regulated investment agreements are
structured products, it is proposed that “regulated investment agreement” is subsumed
in its entirety into the proposed definition of “structured product”. As it is proposed that
structured products will be included in the definition of “securities”, the SFC proposes
to repeal references to “regulated investment agreement” in the substantive provisions
of the SFO™ although the definition of “regulated investment agreement” will be
retained.

15 Sections 103(1)(a), 103(3)(j) and (k), 107(1)(a), 108(1)(a) and 379(3)(a) will be amended so as to remove

references to “regulated investment agreement”.

11



Q10: Do you agree that “regulated investment agreement” should be subsumed into the
definition of “structured product” and references to it in the substantive provisions of
the SFO (other than the definition of “regulated investment agreement”) can be
repealed? If not, why not? Please advise if you consider that there would be unintended
consequences arising from the repeal?

Currency and money market instruments issued by authorised financial
institutions

28. At present, there are various exemptions in Part IV of the SFO in respect of currency
and interest rate products issued by banks'® as these products are generally regarded
as banking transactions or treasury instruments of banks. These products are
therefore typically not regulated by the SFO.

29. In line with this regulatory intent and in view of the proposed new definition of
“structured product”, the SFC proposes to introduce a specific exemption in the SFO in
respect of “currency linked instrument” and “money market instrument” issued by an
authorised financial institution - see the proposed section 103(3)(ea) and the proposed
definitions of “currency linked instrument” and “money market instrument” in Part 1 of
Schedule 1 in the indicative draft of the SFO at Appendix B to this Consultation Paper.
The proposed exemption is intended to ensure that the common types of currency
linked and interest rate linked products issued by banks will not be caught under the
prohibition in section 103(1) of the SFO as a result of the introduction of the definition
of “structured product”.

Q11: Do you have any comments on the proposed exemption set out in section
103(3)(ea) of the indicative draft of the SFO ? Please explain your view.

Q12: Do you agree with the proposed definitions of “currency linked instrument” and
“money market instrument”? If not, what are your suggestions?

Block / Disapply the exemptions in sections 103(2)(a) and 103(5)(a) of the SFO to
unlisted structured products

30. The issue of offer documents and marketing materials relating to structured products
may fall within a number of exemptions under the SFO'’. In particular, given that all
structured products will fall within the proposed amended definition of “securities” in
section 1 of Part 1 of Schedule 1 to the SFO, intermediaries licensed or registered for
Type 1, Type 4 or Type 6 regulated activity (whether acting as principal or agent) would
be able to distribute offer documents and marketing materials in respect of securities
without seeking prior SFC authorisation, although their sales conduct would be
regulated by the SFC Code of Conduct and they would be subject to the documentary
requirements under section 175 (unless an exemption applies).

16 For example, section 103(2)(c) contains an exemption for any advertisement, invitation or document made by

or on behalf of an authorised financial institution in respect of leveraged foreign exchange contracts. Section
103(3)(e) also contains an exemption for any advertisement, invitation or document made in respect of the
issue of a certificate of deposit by an authorised financial institution.

It is expected that the “professional investors” exemption under section 103(3)(k) of the SFO will continue to
be used in respect of structured products. However, the “safe harbours” under the Seventeenth Schedule to
the CO will no longer be applicable to offers of structured products (please see paragraph 8 above). The
definition of “professional investor” is the subject of a separate consultation conducted by the SFC in
September 2009.

17
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31.

32.

The SFC’s policy intention is that The Stock Exchange of Hong Kong Limited (SEHK)
will remain the frontline regulator responsible for reviewing and approving listing
documents for listed structured products after the implementation of the law reform
proposals set out in this Consultation Paper. Under the current regulatory framework,
listed structured product issuers generally issue marketing materials via their related
licensed entities in reliance upon the exemption in section 103(2)(a) of the SFO for
Type 1, Type 4 and Type 6 licensed intermediaries without having to seek SFC’s prior
authorisation. These licensed intermediaries must, however, abide by the Guidelines
on marketing materials for listed structured products published by the SFC in
September 2006. The SFC does not intend to change the existing framework for listed
structured products and accordingly, listed structured product issuers (or their related
licensed entities) can continue to rely upon the exemption in section 103(2)(a) of the
SFO to issue marketing documents.

In order to bring offer documents and marketing materials relating to unlisted structured
products within the requirement to seek prior SFC authorisation, the SFC proposes to
exclude unlisted structured products from section 103(2)(a) and section 103(5)(a) of
the SFO such that the exemption in section 103(2)(a) and section 103(5)(a) for Type 1,
Type 4 or Type 6 intermediaries will not apply to offer documents and marketing
materials relating to unlisted structured products — see proposed section 103(11A) in
the indicative draft of the SFO at Appendix B to this Consultation Paper. Thus the
issue of offer documents and marketing materials relating to unlisted structured
products would require prior SFC authorisation and authorisation will depend on
compliance with provisions of the Handbook, unless it falls within another exemption
under the SFO such as offers to professional investors.

Q13: Do you agree that intermediaries licensed or registered for Type 1, Type 4 or Type 6
regulated activity (whether acting as principal or agent) should not be able to distribute
offer documents and marketing materials in relation to unlisted structured products
without seeking prior SFC authorisation (unless another exemption in section 103
applies)? If not, why not?

Q14: Do you agree that the current regulatory framework for listed structured products
should remain unchanged? If not, why not?

Introduce new section 104A in the SFO

33.

The SFC proposes to replicate section 104 of the SFO for structured products by
introducing a new section 104A in the SFO. The new section 104A will subject
structured products to an authorisation process similar to section 104 for collective
investment schemes. SFC authorisation will depend upon compliance with the codes
and guidelines to be published by the SFC. The Handbook setting out, among other
things, certain basic structural requirements and disclosure benchmarks for unlisted
structured products, has been published for public consultation'®. Notwithstanding the
requirement to comply with the basic structural requirements prescribed in the
Handbook, the regulatory regime will continue to be disclosure-based.
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on 25 September 2009 on the SFC’s website www.sfc.hk.
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34. As a corollary to the introduction of a power to authorise structured products, section
106 of the SFO will need to be extended to allow the SFC to withdraw or modify
authorisation of a structured product granted under the proposed section 104A.

Q15: Do you agree that unlisted structured products offered to the public should require
prior SFC authorisation, the grant of which depends upon compliance with the Handbook
to be published by the SFC? If not, why not?

Q16: Please provide comments on section 104A in the indicative draft of the SFO at
Appendix B to this Consultation Paper.

35. In order to avoid regulatory duplication, the SEHK will remain the primary regulator for
the regulation of listed structured products under the Listing Rules. If the issue of
offering documents and marketing materials of listed structured products is exempt
under section 103(3)(h) or section 103(2)(a)*° of the SFO from the prohibition in section
103(1), the SFC takes the view that there would be no need for the issuer to apply for
SFC authorisation of the product itself under the proposed new section 104A. Hence,
the Handbook will not apply to listed structured products.

¥ See paragraph 31 above.
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Seeking Comments

36.

37.

38.

The SFC welcomes any comments from the public and the industry on the proposals
made in this Consultation Paper and the indicative drafts of the legislative amendments
in Appendix A and Appendix B to this Consultation Paper. Please submit comments to
us in writing by no later than 31 December 2009.

Prior to the financial crisis the SFC consulted the public on various concept proposals
to modernise the regime governing the public offering of shares and debentures in the
CO. One of the proposals included in the CO Phase 3 Consultation Paper was to
transfer the provisions in the CO relating to public offering of shares and debentures to
the SFO as a discrete part separate from the offers of investments regime in Part IV of
the SFO®. The SFC indicated in the CO Phase 3 Consultation Conclusions that
further consultation paper(s) would be published setting out the proposed amendments
to the relevant provisions of the CO and the SFO and invite public comments on the
draft st%tutory provisions concerning the proposals which the SFC has decided to
pursue“.

The CO Phase 3 law reform exercise is a substantial overhaul of the prospectus
regime which entails many controversial issues (for example, change the focus of the
prospectus regime from a “document-based” approach to a “transaction-based”
approach and a revamp of the list of matters to be disclosed in a prospectus currently
prescribed in the Third Schedule to the CO). Given the vast number of proposals
involved in the CO Phase 3 law reform exercise, it would be a complex task to take
forward all proposals at the same time. In view of the financial crisis, the SFC believes
that there is merit to take forward the reform initiatives in relation to the public offering
of unlisted structured products separately and ahead of the other CO Phase 3 law
reform initiatives. The other reform initiatives proposed in the CO Phase 3 law reform
exercise will be the subject of further consultation papers to be published in due course.
Furthermore, the SFC will consider as part of the CO Phase 3 law reform exercise
whether any elements of the statutory requirements and liability provisions in the CO
prospectus regime should appropriately be aligned with those in the offers of
investments regime in Part IV of the SFO (or vice versa).

20
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See Proposal 1 in the CO Phase 3 Consultation Paper.
See paragraph 79 on page 51 of the CO Phase 3 Consultation Conclusions.
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Appendix A
Indicative draft of amendments to the CO

[Note: Proposed amendments are marked up]

2. Interpretation
Interpretation and Specification of Forms
(Amended 3 of 1997 s. 2)

(2) In this Ordinance, unless the context otherwise requires-

"accounts” ([I<f ') includes a company's group accounts, whether prepared in the form of accounts or not;
(Added 80 of 1974 s. 2)

"agent” ({*Zf! *) does not include a person's counsel acting as such; (Added 6 of 1984 s. 2)

"amend" (f£5") includes delete, add to or vary and the doing of all or any of such things simultaneously;
(Added 30 of 2004 s. 2)

"annual return" ("5]-F fl13§53) means the return required to be made under section 107; (Amended 28 of
2003 s. 2)

"articles" (iﬁ’l HAF ) means the articles of association of a company, as originally framed or as altered by
special resolution, including, so far as they apply to the company, the regulations contained in Table
A in the First Schedule annexed to the Companies Ordinance 1865 (1 of 1865), or in that table as
altered in pursuance of powers given under that Ordinance, or in Table A in the First Schedule to
the Companies Ordinance 1911 (58 of 1911), or in that table as altered in pursuance of section 117
of the last mentioned Ordinance, or in Table A in the First Schedule to this Ordinance;

"authorized financial institution" (=1’ [ 3%785#%) means an authorized institution within the meaning of
section 2 of the Banking Or(finance (Cap 155); (Added 12 of 1998 s. 2. Amended 49 of 1995 s. 53)

"book and paper" ("] ¥ $5) and "book or paper" (F | F¥ ¥ $59) include accounts, deeds, writings,
and documents;

“certificate of solvency"” (% | {# ffifj- | J%FW—J?{) means a certificate issued under section 233; (Added 28 of
2003s. 2)

"Commission” ([55 £1£7) means-

@) subject to paragraphs (b) and (c), the Securities and Futures Commission referred to in
section 3(1) of the Securities and Futures Ordinance (Cap 571);

(b) where any relevant transfer order made under section 25 of that Ordinance is in force, the
recognized exchange company concerned or both the Securities and Futures Commission
and the recognized exchange company concerned, in accordance with the provisions of
that order; or

(c) where any relevant transfer order made under section 68 of that Ordinance is in force, the
recognized exchange controller concerned or both the Securities and Futures Commission
and the recognized exchange controller concerned, in accordance with the provisions of
that order; (Replaced 5 of 2002 s. 407)

"company" (% 'F[J) means a company formed and registered under this Ordinance or an existing company;

"company limited by guarantee” (#&j # [:L>* Fi) and “"company limited by shares” (K {47 fit 22 =]) have
the meanings assigned to them respectively by section 4(2); (Added 6 of 1984 s. 2)

"contributory” (77 #%& * ) has the meaning assigned to it by section 171; (Added 6 of 1984 s. 2)

"court” (J£[% ~ 3% 7#=) means the Court of First Instance; (Replaced 6 of 1984 s. 2. Amended 25 of 1998 s.
2)

16



e

"creditors' voluntary winding up” ([’?ﬁ@ * F1ETE %) has the meaning assigned to it by section 233(4);
(Added 6 of 1984 s. 2)

"debenture" (f?ﬁ@?ﬁ) includes debenture stock, bonds and any other debt securities of a company
whether constituting a charge on the assets of the company or not;

"default fine" (—L;;EFfJ [#1) has the meaning assigned to it by section 351(1A)(d); (Added 6 of 1984 s. 2.
Amended 75 of 1993 s. 2)

"director" (£1H+t) includes any person occupying the position of director by whatever name called;

"document” (¥ ) includes summons, notice, order, and other legal process, and registers;

"electronic record" (F5— 5¢!&%) has the meaning assigned to it by section 2(1) of the Electronic
Transactions Ordinance (Cap 553); (Added 30 of 2004 s. 2)

“entitled person™ (& f#7(|fiv *), in relation to a listed company, means a person who under section
129G(1) as read with the proviso thereto is entitled to be sent copies of the documents mentioned in
that section; (Added 27 of 2001 s. 2)

"existing company" (3}l E |2 ’F[J) means a company formed and registered under the Companies
Ordinance 1865 (1 of 1865), or the Companies Ordinance 1911 (58 of 1911);

"financial year" ({4 5), in relation to any body corporate, means the period in respect of which any
profit and loss account of the body corporate laid before it in general meeting is made up, whether
that period is a year or not; (Added 80 of 1974 s. 2)

“founder member" (/&5 £ 1) means a person who has signed his name on a memorandum in
accordance with section 4(1); (Added 30 of 2004 s. 2)

"general rules" (— #<I[[]) means general rules made under section 296 and includes forms;

"group accounts” (& Ed=F 1) has the meaning assigned to it by section 124(1); (Added 80 of 1974 s. 2)

"group of companies" (* F[J;% [E1) means any 2 or more companies or bodies corporate one of which is
the holding company of the other or others; (Added 6 of 1984 s. 2)

"image record" (5 {47 #%) means a record produced using the imaging method and, where the context
permits, includes a record in a legible form; (Added 28 of 2003 s. 2)

"imaging method" (5 {#%E! 3% ) means a method by which documents in a legible form or in the form
of microfilm are scanned by a scanner and the information recorded therein is converted into
electronic images, which are then stored on electronic storage media capable of being retrieved and
reproduced in a legible form; (Added 28 of 2003 s. 2)

"incorporation form" (3 [ExlrY = ?&ﬁ‘,) has the meaning assigned to it by section 14A(1); (Added 30 of
2004 s. 2)

"issued generally" (**[f3E11), in relation to a prospectus, means issued to persons who are not existing
members or debenture holders of the company; (Added 78 of 1972 s. 2)

"liquidator" (7&#% * ) includes a provisional liquidator holding such office by virtue of section 194;
(Added 46 of 2000 s. 2)

"listed company" (_L- 117 A @) means a company which has any of its shares listed on a recognized stock
market; (Added 77 of 1991 s. 2. Amended 5 of 2002 s. 407)

"manager"” (i=2E!), in relation to a company, means a person who, under the immediate authority of the
board of directors, exercises managerial functions but does not include-

@) a receiver or manager of the property of the company; or
(b) a special manager of the estate or business of the company appointed under section 216;
(Added 28 of 2003 s. 2)

"members’ voluntary winding up” (55 1 T %) has the meaning assigned to it by section 233(4);
(Added 6 of 1984 s. 2)

"memorandum” (ﬁﬁ%*ﬁe{ﬁj) means the memorandum of association of a company, as originally framed or
as altered in pursuance of any enactment;

"the minimum subscription™ (i [’I;EI?&EE%E') has the meaning assigned to it by section 42(2); (Added 6 of
1984 s. 2)
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"non-Hong Kong company" (EIIEFK[ W 'F[J) has the meaning assigned to it by section 332; (Added 30 of
2004 s. 2)

"notice of intent" (FSEGA[*12 ) means a notice of intent referred to in regulations made under section
359A(2); (Added 27 of 2001 s. 2)

"offer to sell" (%Eﬁ:ﬂ%‘,lﬁﬁ), in relation to any shares or debentures, includes-

@) any act or omission or other thing calculated to invite offers to purchase the shares or
debentures;
(b) any reference to offer for sale; (Added 30 of 2004 s. 2)

"officer" (7% * gﬁ), in relation to a body corporate, includes a director, manager or secretary; (Added
80 0f 1974 s. 2)

"officer who is in default” (£ ﬁ;ﬁgf ~ £1) has the meaning assigned to it by section 351(2); (Added 6 of
1984 s. 2)

"Official Receiver" (’ﬁﬁé;ﬁr m%ﬁ%fi) means the Official Receiver appointed under the Bankruptcy
Ordinance (Cap 6); (Added 30 of 1999 s. 2)

"place of business" (F73 #5E1), in relation to a non-Hong Kong company, has the meaning assigned to it
by section 341(1); (Added 30 of 2004 s. 2)

"prescribed" (F7[*]) means as respects the provisions of this Ordinance relating to the winding-up of
companies, prescribed by general rules, and as respects the other provisions of this Ordinance,
prescribed by the Chief Executive in Council; (Amended 23 of 1999 s. 3)

"printed" (Eﬂﬂu + HI&) means produced by ordinary letterpress or lithography or by such other process
as the Registrar in his discretion may accept; (Added 4 of 1963 s. 2)

"private company" (£ * ** 'F[J) has the meaning assigned to it by section 29; (Added 6 of 1984 s. 2)

"prospectus" (ﬁﬁ&‘gﬁg)-

(@) subject to paragraph (b), means any prospectus, notice, circular, brochure, advertisement,
or other document-

Q) offering any shares in or debentures of a company (including a company
incorporated outside Hong Kong, and whether or not it has established a place of
business in Hong Kong) to the public for subscription or purchase for cash or
other consideration; or

(i) calculated to invite offers by the public to subscribe for or purchase for cash or
other consideration any shares in or debentures of a company (including a
company incorporated outside Hong Kong, and whether or not it has established
a place of business in Hong Kong);

(b) does not include any prospectus, notice, circular, brochure, advertisement, or other
document-

M to the extent that it is a publication falling within section 38B(2); or

(i) to the extent that it contains or relates to an offer specified in Part 1 of the
Seventeenth Schedule as read with the other Parts of that Schedule; (Replaced 30
of 2004 s. 2)

“recognized exchange company" (2" % J%t) means a company recognized under section 19(2) of the
Securities and Futures Ordinance (Cap 571) as an exchange company for operating a stock market;
(Added 5 of 2002 s. 407)

“recognized exchange controller" (2" #2[l * ) has the same meaning as in section 1 of Part 1 of
Schedule 1 to the Securities and Futures Ordinance (Cap 571); (Added 5 of 2002 s. 407)

“recognized stock market" (7' 5& 55 ﬁjiiz',) has the same meaning as in section 1 of Part 1 of Schedule 1
to the Securities and Futures Ordinance (Cap 571); (Added 5 of 2002 s. 407)

"record"” (sc'&%4) includes not only a written record but any record conveying information or instructions
by any other means whatsoever; (Added 28 of 2003 s. 2)

"Registrar” (-~ ) means the Registrar of Companies appointed under section 303; (Replaced 6 of 1984 s.
2)
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"Registrar's index of company names" (5=~ ** il £7#%9[) means the index of names kept by the
Registrar under section 22C; (Added 60 of 1990 s. 2)
"relevant financial documents" (?J F—ﬁ%ﬂa‘%‘%@ (%), in relation to a listed company, means the documents
required to be sent under section 129G(1) in respect of the company; (Added 27 of 2001 s. 2)
"reserve director" (ﬁ’ﬁj [~ £ 1) means a person nominated as a reserve director of a private company under
section 153A(6); (Added 28 of 2003 s. 2)

"resolution for reducing share capital” (&7 ¥i& "% has the meaning assigned to it by section 58(2);
(Added 6 of 1984 s. 2)

"a resolution for voluntary winding up™ (F 1 B%i& ##113) has the meaning assigned to it by section 228(2);
(Added 6 of 1984 s. 2)

"shadow director" (¢~ i 1), in relation to a company, means a person in accordance with whose
directions or instructions the directors or a majority of the directors of the company are accustomed
to act; (Added 28 of 2003 s. 2)

"share" (& ~ J&{7}) means share in the share capital of a company, and includes stock except where a
distinction between stock and shares is expressed or implied;

"share warrant" (7=9%#55) has the meaning assigned to it by section 73; (Added 6 of 1984 s. 2)

"specified corporation" (?’F’,FIEH? [E) means a company or a non-Hong Kong company; (Added 30 of 2004
S. 2)

"specified form™ (f5;F5£%="), in relation to a particular provision of this Ordinance, means the appropriate
form specified for the time being under section 2A, for the purposes of that provision; (Added 3 of
1997 s. 3)

"structured product" (,%“:?ﬁ,ffﬁ‘[‘ﬂ:%p l;ﬁ}{,) has the meaning given by section 1 of Part 1 of Schedule 1 to the
Securities and Futures Ordinance (Cap 571);

"summary financial report” ({47551 # 7 ), in relation to a listed company, means a summary financial
report of the company which complies with section 141CF(1); (Added 27 of 2001 s. 2)

"Table A" (A%) means Table A in the First Schedule;

"the time of the opening of the subscription lists" (] I?iﬁ% i ElfJE\ﬂ]‘ fii]) has the meaning assigned to it
by section 44A(1); (Added 6 of 1984 s. 2)

"unlimited company" (& [I3L* ﬁj) has the meaning assigned to it by section 4(2); (Added 6 of 1984 s. 2.
Amended 77 of 1991 s. 2)

"unlisted company" (¢ [Efﬁ | ’F[J) means a company which does not have any of its shares listed on a
recognized stock market. (Added 77 of 1991 s. 2. Amended 5 of 2002 s. 407)

(Amended 1 of 1949 s. 22; 10 of 1987 s. 2; 86 of 1992 s. 2; 5 of 2002 s. 407; 30 of 2004 s. 2)

(2) A person...
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PART II
SHARE CAPITAL AND DEBENTURES

37 Dating of prospectus

38 Specific requirements as to particulars in prospectus

38A  Exemption of certain persons and prospectuses from compliance with certain requirements

38AA. Provisions which do not apply to offers of structured products

Where it is proposed to offer any shares in or debentures of a company which are structured
products —

() _sections 37, 38, 38A, 38B, 38BA, 38C, 38D, 39A, 39B, 39C, 40, 40A, 40B, 41, 41A, 42,
43, 44, 44A, 44B and 48A,

(b)  the Third Schedule; and

(c)  the Seventeenth to the Twenty-second Schedules,

shall not apply in relation to the offer.

38B  Advertisements concerning prospectuses

L.N. 154 of 2004 03/12/2004

PART XII
RESTRICTIONS ON SALE OF SHARES
AND OFFERS OF SHARES FOR SALE
342 Dating of prospectus and particulars to be contained therein

342A Exemption of certain persons and prospectuses from compliance with certain requirements

342AA. Provisions which do not apply to offers of structured products

Where it is proposed to offer any shares in or debentures of a company which are structured
products —

(a) this Part;
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(b)  the Third Schedule; and

(c) _ the Seventeenth to the Twenty-second Schedules,

shall not apply in relation to the offer.

342B Provisions as to expert's consent, and allotment
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Appendix B
Indicative draft of amendments to the SFO

[Note: Proposed amendments are marked up]

PART IV
OFFERS OF INVESTMENTS
Division 1 - Interpretation
102 Interpretation of Part 1V
(1) In this Part, unless the context otherwise requires-

"advertisement" () includes every form of advertising, whether made orally or produced
mechanically, electronically, magnetically, optically, manually or by any other means;

"approved person” (i * 4 )-

(&) inrelation to a collective investment scheme, means an individual approved by the
Commission under section 104(3);

(aa) in relation to a structured product, means an individual approved by the Commission
under section 104A(3); or

(b) in relation to the issue of an advertisement, invitation or document, means an
individual approved by the Commission under section 105(3);

"document” (< {%) means any publication (including a newspaper, magazine or journal, a poster
or notice, a circular, brochure, pamphlet or handbill, or a prospectus)-

(@) directed at, or the contents of which are likely to be accessed or read (whether
concurrently or otherwise) by, the public; and

(b) whether produced mechanically, electronically, magnetically, optically, manually or by
any other means;

"exempted body" (FEE: i [EWIS‘E}) means a body specified in Part 3 of Schedule 4;

"invitation" (3%) includes an offer and an invitation, whether made orally or produced
mechanically, electronically, magnetically, optically, manually or by any other means;

"issue" (F& 1), in relation to any material (including any advertisement, invitation or document),
includes publishing, circulating, distributing or otherwise disseminating the material or the
contents thereof, whether-

(@ by any visit in person;

(b) ina newspaper, magazine, journal or other publication;
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(c) Dby the display of posters or notices;
(d) by means of circulars, brochures, pamphlets or handbills;
(e) by an exhibition of photographs or cinematograph films;
() by way of sound or television broadcasting;
() by any information system or other electronic device; or
(h) by any other means, whether mechanically, electronically, magnetically, optically,
manually or by any other medium, or by way of production or transmission of light,
image or sound or any other medium,
and also includes causing or authorizing the material to be issued;
"relevant authority" (E%*ETA.",‘EFJ), in relation to a place outside Hong Kong, means an authority
which the Monetary Authority is satisfied is a recognized banking supervisory authority of that
place;
"representative" (4 #)-
(@) inrelation to a licensed corporation, means an individual-
(i) whois licensed as a licensed representative for a regulated activity; and
(i) who carries on that regulated activity for the licensed corporation as a licensed
corporation to which he is accredited; or

(b) inrelation to a registered institution, means an individual-

(i)  whose name is entered in the register maintained by the Monetary Authority

under section 20 of the Banking Ordinance (Cap 155) as that of a person engaged

by the registered institution in respect of a regulated activity; and
(i)  who carries on that regulated activity for the registered institution.

2 For the purposes of this Part-

@) an advertisement, invitation or document issued by a person shall be regarded as being
issued by him on every day on which he causes or authorizes it to be so issued,;

(b) an advertisement, invitation or document issued by one person on behalf of another shall

be regarded as an advertisement, invitation or document (as the case may be) issued by
both persons.
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103
cases

M)

)

Division 2 - Regulation of offers of investments, etc.
Offence to issue advertisements, invitations or documents relating to investments in certain
Subject to subsections (2), (3) and (5) to (9), a person commits an offence if he issues, or has in
his possession for the purposes of issue, whether in Hong Kong or elsewhere, an advertisement,
invitation or document which to his knowledge is or contains an invitation to the public-

@) to enter into or offer to enter into-

{H———an agreement to acquire, dispose of, subscribe for or underwrite securities; or

{H)——aregulated-investment agreement:-or

(b) to acquire an interest in or participate in, or offer to acquire an interest in or participate in,
a collective investment scheme,

unless the issue is authorized by the Commission under section 105(1).

Subsection (1) does not apply to the issue, or the possession for the purposes of issue, of any
advertisement, invitation or document-

(@) made by or on behalf of an intermediary licensed or registered for Type 1, Type 4 or
Type 6 regulated activity (whether acting as principal or agent) in respect of securities;

(b) made by or on behalf of an intermediary licensed or registered for Type 2 or Type 5
regulated activity (whether acting as principal or agent) in respect of futures contracts;

) made by or on behalf of-

(1 an authorized financial institution (whether acting as principal or agent); or
(i) an intermediary licensed for Type 3 regulated activity (whether acting as
principal or agent),

in respect of leveraged foreign exchange contracts;

(d) made by or on behalf of a recognized exchange company or recognized clearing house in
respect of the provision of services by such recognized exchange company or recognized
clearing house (as the case may be);

(e) made by or on behalf of a corporation to holders of securities or creditors of, or
employees employed by or agents acting in a professional capacity on behalf of, that
corporation, or a related corporation of that corporation, in respect of securities of that
corporation or that related corporation;

f made by or on behalf of the Government in respect of securities issued by it;
(o) made by or on behalf of a credit union in respect of shares in the credit union;
(ga)  to the extent that the advertisement, invitation or document relates to an offer falling

within paragraph (b)(ii) of the definition of "prospectus™ in section 2(1) of the Companies
Ordinance (Cap 32); (Added 30 of 2004 s. 3)
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©)

(h)

made by or on behalf of a person acting as a trustee of a trust, not being a collective
investment scheme, to beneficiaries under the trust; or

made by or on behalf of a person who is engaged in the business of selling and
purchasing property other than securities (whether acting as principal or agent) in the
ordinary course of that business.

Subsection (1) does not apply to the issue, or the possession for the purposes of issue-

(@) of-

Q) a prospectus which complies with or is exempt from compliance with Part Il of
the Companies Ordinance (Cap 32);

(i) in the case of a corporation incorporated outside Hong Kong, a prospectus which
complies with or is exempt from compliance with Part XII of that Ordinance;

(iii) a publication falling within section 38B(2) of the Companies Ordinance (Cap
32); (Replaced 30 of 2004 s. 3)

(b) of a document relating to the securities of a body corporate incorporated in Hong Kong
that is not a registered company, being a document which

(M would, if the body corporate were a registered company, be a prospectus to
which section 38 of the Companies Ordinance (Cap 32) applies, or would apply
if not excluded by section 38(5)(b) or 38A of that Ordinance; and

(i) contains all the matters which, by virtue of Part XII of that Ordinance, it would
be required to contain if the body corporate were a corporation incorporated
outside Hong Kong and the document were a prospectus issued by that
corporation;

(c) of a form of application for the shares or debentures of a corporation, where it is issued,
or the possession is for the purposes of issue, together with-

(M a prospectus with respect to those shares or debentures which complies with or is
exempt from compliance with Part 11 of the Companies Ordinance (Cap 32) or, in
the case of a corporation incorporated outside Hong Kong, complies with or is
exempt from compliance with Part XII of that Ordinance; or

(i) in the case of a body corporate incorporated in Hong Kong that is not a registered
company, a document containing all the matters which, by virtue of Part XII of
that Ordinance, it would be required to contain if the body corporate were a
corporation incorporated outside Hong Kong and the document were a
prospectus issued by that corporation with respect to those shares or debentures;

(d) of a form of application for the securities of a corporation, where it is issued, or the
possession is for the purposes of issue, in connection with an invitation made in good
faith to a person to enter into an underwriting agreement with respect to those securities;

(e) of any advertisement, invitation or document made in respect of the issue, whether in
Hong Kong or elsewhere, of a certificate of deposit by an authorized financial institution;

(ea)  of any advertisement, invitation or document made in respect of the issue, whether in

Hong Kong or elsewhere, of a currency linked instrument or a money market instrument
by an authorized financial institution;
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()

(9)

(h)

)

(k)

of any advertisement, invitation or document made in respect of the issue, whether in
Hong Kong or elsewhere, of a certificate of deposit-

(i the amount or denomination of which is not less than the sum specified in Part 1
of Schedule 4; and
(i) by-

(A) a multilateral agency; or

(B) a bank incorporated outside Hong Kong and having no place of business
in Hong Kong, where the Monetary Authority has declared in writing
that he is satisfied that the bank is likely to be adequately supervised by
the relevant authority of any place in which it is incorporated or has its
principal place of business;

of any advertisement, invitation or document made in respect of the issue, whether in
Hong Kong or elsewhere, of any instrument specified in Part 2 of Schedule 4 (other than
a certificate of deposit), where the amount or denomination of the instrument is not less
than the sum specified in Part 1 of Schedule 4 and the instrument-

M is issued by an authorized financial institution or a multilateral agency, or by an
exempted body which, if it is a corporation or a wholly owned subsidiary
specified in item 11 of Part 3 of Schedule 4, complies with the relevant condition;

(i) is issued by a corporation which complies with the relevant condition, and is
guaranteed by an authorized financial institution or a multilateral agency, or by
an exempted body (other than a corporation specified in item 11 of Part 3 of
Schedule 4 which does not comply with the relevant condition, or a wholly
owned subsidiary of the corporation); or

(iii) is issued by a wholly owned subsidiary specified in item 11 of Part 3 of Schedule
4 and is guaranteed by the corporation of which it is such a subsidiary and which
complies with the relevant condition;

of any advertisement, invitation or document made in respect of the issue of securities the
listing of which on a recognized stock market has been approved by the recognized
exchange company by which the recognized stock market is operated, where the
advertisement, invitation or document complies with the rules made under section 23 or
36 governing the listing of securities, except to the extent that compliance is, in
accordance with those rules, waived, modified or not required;

of any advertisement, invitation or document made in respect of securities regulated in a
jurisdiction outside Hong Kong which have been admitted to trading on a recognized
stock market under or pursuant to rules made under section 23 or 36;

of any advertisement, invitation or document made in respect of securities, or interests in

any collective investment scheme-erregutated-investment-agreement, which are or are

intended to be disposed of only to persons outside Hong Kong;

of any advertisement, invitation or document made in respect of securities, or interests in

any collective investment scheme-orregulated-investment-agreement, which are or are

intended to be disposed of only to professional investors.
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()

(6)

A person who commits an offence under subsection (1) is liable-

(@)

(b)

on conviction on indictment to a fine of $500000 and to imprisonment for 3 years and, in
the case of a continuing offence, to a further fine of $20000 for every day during which
the offence continues; or

on summary conviction to a fine at level 6 and to imprisonment for 6 months and, in the
case of a continuing offence, to a further fine of $10000 for every day during which the
offence continues.

A person shall not be regarded as committing an offence under subsection (1) by reason only that
he issues, or has in his possession for the purposes of issue-

(@)

(b)

(©)

as or on behalf of an intermediary licensed or registered for Type 1, Type 4 or Type 6
regulated activity (whether acting as principal or agent), any advertisement, invitation or
document made in respect of securities;

as or on behalf of an intermediary licensed or registered for Type 2 or Type 5 regulated
activity (whether acting as principal or agent), any advertisement, invitation or document
made in respect of futures contracts;

as or on behalf of-
(1) an authorized financial institution (whether acting as principal or agent); or
(i) an intermediary licensed for Type 3 regulated activity (whether acting as

principal or agent),

any advertisement, invitation or document made in respect of leveraged foreign exchange
contracts.

A person shall not be regarded as committing an offence under subsection (1) by reason only that
he issues any advertisement, invitation or document, or has any advertisement, invitation or
document in his possession for the purposes of issue-

(@)

(b)

(©)

in the case of any advertisement, invitation or document made in respect of securities, to
an intermediary licensed or registered for Type 1, Type 4 or Type 6 regulated activity, or
a representative of such intermediary that carries on such regulated activity for such
intermediary;

in the case of any advertisement, invitation or document made in respect of futures
contracts, to an intermediary licensed or registered for Type 2 or Type 5 regulated
activity, or a representative of such intermediary that carries on such regulated activity
for such intermediary; or

in the case of any advertisement, invitation or document made in respect of leveraged
foreign exchange contracts, to-

0] an authorized financial institution; or
(i) an intermediary licensed for Type 3 regulated activity, or a representative of such
intermediary that carries on such regulated activity for such intermediary.
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(8)

A person shall not be regarded as committing an offence under subsection (1) by reason only that
he issues, or has in his possession for the purposes of issue, any advertisement, invitation or
document if-

(@)

(b)

(©)

the advertisement, invitation or document (as the case may be) was so issued, or
possessed for the purposes of issue, in the ordinary course of a business (whether or not
carried on by him), the principal purpose of which was receiving and issuing materials
provided by others;

the contents of the advertisement, invitation or document (as the case may be) were not,
wholly or partly, devised-

(M where the business was carried on by him, by himself or any officer, employee or
agent of his; or
(i) where the business was not carried on by him, by himself; and

for the purposes of the issue-
M where the business was carried on by him, he or any officer, employee or agent
of his; or

(i) where the business was not carried on by him, he,

did not select, add to, modify or otherwise exercise control over the contents of the
advertisement, invitation or document (as the case may be).

A person shall not be regarded as committing an offence under subsection (1) by reason only that
he issues by way of live broadcast, or has in his possession for the purposes of issue by way of
live broadcast, any advertisement, invitation or document if-

(@)

(b)

(©)

(d)

the advertisement, invitation or document (as the case may be) was so issued, or
possessed for the purposes of issue, in the ordinary course of the business of a
broadcaster (whether or not he was such broadcaster);

the contents of the advertisement, invitation or document (as the case may be) were not,
wholly or partly, devised-

(i where he was the broadcaster, by himself or any officer, employee or agent of his;
or
(i) where he was not the broadcaster, by himself;

or the purposes of the issue-

(i where he was the broadcaster, he or any officer, employee or agent of his; or
(i) where he was not the broadcaster, he,

did not select, add to, modify or otherwise exercise control over the contents of the
advertisement, invitation or document (as the case may be); and

in relation to the broadcast-
(1 where he was the broadcaster, he; or

(i) where he was not the broadcaster, he believed and had reasonable grounds to
believe that the broadcaster,
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(9)

(10)

(11)

(11A)

acted in accordance with the terms and conditions of the licence (if any) by which he or
the broadcaster (as the case may be) became entitled to broadcast as a broadcaster and
with any code of practice or guidelines (however described) issued under or pursuant to
the Telecommunications Ordinance (Cap 106) or the Broadcasting Ordinance (Cap 562)
and applicable to him or the broadcaster (as the case may be) as a broadcaster.

It is a defence to a charge for an offence under subsection (1) for the person charged to prove that
he took all reasonable steps and exercised all due diligence to avoid the commission of the
offence with which he is charged.

For the purposes of any proceedings under this section-

@) an advertisement, invitation or document which consists of or contains information likely
to lead, directly or indirectly, to the doing of any act referred to in subsection (1)(a) or (b)
shall be regarded as an advertisement, invitation or document (as the case may be) which
is or contains an invitation to do such act;

(b) an advertisement, invitation or document which is or contains an invitation directed at, or
the contents of which are likely to be accessed or read (whether concurrently or otherwise)
by, the public shall be regarded as an advertisement, invitation or document (as the case
may be) which is or contains an invitation to the public.

Nothing in subsection (2)(a), (b), (c) or (i) or (5)(a), (b) or (c) applies to anything done by any
person in respect of any interest in a collective investment scheme that is not authorized by the
Commission under section 104.

Nothing in subsection (2)(a) or (5)(a) applies to anything done by any person in respect of any

(12)

104

@)

()

interest in a structured product other than a listed structured product.

In this section-

"guaranteed" (= #&{) means guaranteed fully, unconditionally, irrevocably and in writing;

"registered company" (ﬁ%F'J 2 ﬁj) means a company registered under the Companies Ordinance
(Cap 32);

“relevant condition" (| %%f‘%ffr), in relation to a corporation (including a wholly owned
subsidiary of any other corporation), means a condition that the amount by which the aggregate
of the corporation's assets exceeds the aggregate of its liabilities, as calculated in accordance with
generally accepted accounting principles, is not less than the sum specified in Part 4 of Schedule
4.

Commission may authorize collective investment schemes
On an application to the Commission, the Commission may, where it considers appropriate,
authorize any collective investment scheme, subject to the condition specified in subsection (2)

and to any other conditions it considers appropriate.

It shall be a condition of authorization of a collective investment scheme under subsection (1)
that at any time when the scheme is authorized-

29



©)

(4)

()

(6)

(")

(8)
(9)

104A.

@) there is an individual approved by the Commission under subsection (3) as an approved
person for the purpose of being served by the Commission with notices and decisions for
the scheme; and

(b) the Commission is informed of particulars-

M subject to subparagraph (ii), of the current contact details of the approved person
referred to in paragraph (a), including, in so far as applicable, the address,
telephone and facsimile numbers, and electronic mail address of the approved
person;

(i) where there is any change in the contact details referred to in subparagraph (i), of
the change, within 14 days after the change takes place.

For the purposes of subsection (2)(a), on an application by any person to the Commission, the
Commission may, where it considers appropriate, approve any individual nominated in the
application in respect of a collective investment scheme as an approved person for the purpose of
being served by the Commission with notices and decisions for the scheme, and may, by notice in
writing served on the person, withdraw the approval.

The Commission may at any time, by notice in writing served on the approved person for a
collective investment scheme, amend or revoke any of the conditions (other than the condition
specified in subsection (2)) imposed, or impose new conditions, in respect of the authorization
granted under subsection (1) in respect of the scheme.

Without limiting any other ground on which the Commission may refuse to authorize any
collective investment scheme under subsection (1), the Commission may refuse to do so where it
is not satisfied that the authorization is in the interest of the investing public.

An application made pursuant to subsection (1) or (3) shall be accompanied by such information
and documents as the Commission requires.

Where the Commission refuses to authorize a collective investment scheme, or to approve an
individual as an approved person, pursuant to subsection (1) or (3), it shall by notice in writing
notify the person making the application in question of the decision and the reasons for which it
is made.

The Commission may publish in such manner as it considers appropriate particulars of any
collective investment scheme authorized under subsection (1).

Particulars published under subsection (8) are not subsidiary legislation.

Commission may authorize structured products

(1)

On an application to the Commission, the Commission may, where it considers appropriate,

(2)

authorize any structured product, subject to the condition specified in subsection (2) and to any
other conditions it considers appropriate.

It shall be a condition of authorization of a structured product under subsection (1) that at any

time when the product is authorized-
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(3)

(a) there is an individual approved by the Commission under subsection (3) as an approved
person for the purpose of being served by the Commission with notices and decisions for

the product; and

(b) the Commission is informed of particulars-

(i) subject to subparagraph (ii), of the current contact details of the approved person
referred to in paragraph (a), including, in so far as applicable, the address,
telephone and facsimile numbers, and electronic mail address of the approved
person;

(i1) where there is any change in the contact details referred to in subparagraph (i), of
the change, within 14 days after the change takes place.

For the purposes of subsection (2)(a), on an application by any person to the Commission, the

(4)

Commission may, where it considers appropriate, approve any individual nominated in the
application in respect of a structured product as an approved person for the purpose of being
served by the Commission with notices and decisions for the product, and may, by notice in
writing served on the person, withdraw the approval.

The Commission may at any time, by notice in writing served on the approved person for a

(5)

structured product, amend or revoke any of the conditions (other than the condition specified in
subsection (2)) imposed, or impose new conditions, in respect of the authorization granted under
subsection (1) in respect of the product.

Without limiting any other ground on which the Commission may refuse to authorize any

(6)

structured product under subsection (1), the Commission may refuse to do so where it is not
satisfied that the authorization is in the interest of the investing public.

An application made pursuant to subsection (1) or (3) shall be accompanied by such information

(1)

and documents as the Commission requires.

Where the Commission refuses to authorize a structured product, or to approve an individual as

(8)

an approved person, pursuant to subsection (1) or (3), it shall by notice in writing notify the
person making the application in question of the decision and the reasons for which it is made.

The Commission may publish in such manner as it considers appropriate particulars of any

9)

structured product authorized under subsection (1).

Particulars published under subsection (8) are not subsidiary legislation.

105

@)

)

Commission may authorize issue of advertisements, invitations or documents

On an application to the Commission, the Commission may, where it considers appropriate,
authorize the issue of any advertisement, invitation or document which is or contains an
invitation to do any act referred to in section 103(1)(a) or (b), subject to the condition specified in
subsection (2) and to any other conditions it considers appropriate, including conditions on the
matter to which the advertisement, invitation or document relates.

It shall be a condition of authorization of the issue of any advertisement, invitation or document
under subsection (1) that at any time when the issue is authorized-
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(4)

()

(6)

(")
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M)

@) there is an individual approved by the Commission under subsection (3) as an approved
person for the purpose of being served by the Commission with notices and decisions for
the issue; and

(b) the Commission is informed of particulars-

(1) subject to subparagraph (ii), of the current contact details of the approved person
referred to in paragraph (a), including, in so far as applicable, the address,
telephone and facsimile numbers, and electronic mail address of the approved
person;

(i) where there is any change in the contact details referred to in subparagraph (i), of
the change, within 14 days after the change takes place.

For the purposes of subsection (2)(a), on an application by any person to the Commission, the
Commission may, where it considers appropriate, approve any individual nominated in the
application in respect of the issue of any advertisement, invitation or document as an approved
person for the purpose of being served by the Commission with notices and decisions for the
issue, and may, by notice in writing served on the person, withdraw the approval.

The Commission may at any time, by notice in writing served on the approved person for the
issue of any advertisement, invitation or document, amend or revoke any of the conditions (other
than the condition specified in subsection (2)) imposed, or impose new conditions, in respect of
the authorization granted under subsection (1) in respect of the issue.

Without limiting any other ground on which the Commission may refuse to authorize the issue of
any advertisement, invitation or document under subsection (1), the Commission may refuse to
do so where it is not satisfied that the matter to which the advertisement, invitation or document
relates is in the interest of the investing public.

An application made pursuant to subsection (1) or (3) shall be accompanied by such information
and documents as the Commission requires.

Where the Commission refuses to authorize the issue of any advertisement, invitation or
document, or to approve an individual as an approved person, pursuant to subsection (1) or (3), it
shall by notice in writing notify the person making the application in question of the decision and
the reasons for which it is made.

Withdrawal of authorization under section 104, 104A or 105, etc

Subject to subsection (5), where, in relation to an authorization of a collective investment scheme
under section 104, an authorization of a structured product under section 104A or an
authorization of the issue of an advertisement, invitation or document under section 105, the
Commission decides that-

@) any information provided to the Commission pursuant to section 104(6), 104A(6) or
105(6) (as the case may be) was at the time when it was provided false or misleading in a
material particular;

(b) any of the conditions imposed in respect of the authorization under section 104, 104A or
105 (as the case may be) are not being complied with;
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©)

(4)

()

(6)

(c) any information provided to the Commission in purported compliance with any of the
conditions imposed in respect of the authorization under section 104, 104A or 105 (as the
case may be) was at the time when it was provided false or misleading in a material
particular; or

(d) it is desirable to withdraw the authorization in order to protect the interest of the
investing public,

the Commission may withdraw the authorization.

Subject to subsection (3), the Commission shall, upon a request in writing made by an approved
person for a collective investment scheme, a structured product or the issue of an advertisement,
invitation or document to withdraw the authorization of the scheme, product or of the issue (as
the case may be), withdraw the authorization.

Subject to subsection (5), the Commission may refuse to withdraw an authorization of a
collective investment scheme, a structured product or of the issue of an advertisement, invitation
or document under subsection (2) where it considers that-

@) in the case of an authorization of a collective investment scheme_or a structured product,
it is in the public interest that any matter concerning the scheme or product should be
investigated before the authorization is withdrawn under subsection (2); or

(b) the withdrawal of the authorization would not be in the interest of the investing public.
Subject to subsection (5), where the Commission withdraws an authorization under subsection (1)
or (2), it may impose such conditions on the withdrawal of the authorization as it considers
appropriate.

The Commission shall not-

@) withdraw an authorization of a collective investment scheme, a structured product or of
the issue of an advertisement, invitation or document under subsection (1);

(b) refuse to withdraw an authorization of a collective investment scheme, a structured
product or of the issue of an advertisement, invitation or document under subsection (3);
or

() impose any conditions on the withdrawal of an authorization of a collective investment
scheme, a structured product or of the issue of an advertisement, invitation or document
under subsection (4),

without first giving the approved person for the scheme, product or the issue (as the case may be)
a reasonable opportunity of being heard.

Where the Commission-

€)) withdraws an authorization of a collective investment scheme, a structured product or of
the issue of an advertisement, invitation or document under subsection (1);

(b) withdraws an authorization of a collective investment scheme, a structured product or of
the issue of an advertisement, invitation or document under subsection (2);
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)

)

@)

(c) refuses to withdraw an authorization of a collective investment scheme, a structured
product or of the issue of an advertisement, invitation or document under subsection (3);
or

(d) imposes any conditions on the withdrawal of an authorization of a collective investment

scheme, a structured product or of the issue of an advertisement, invitation or document
under subsection (4),

it shall by notice in writing notify the approved person for the scheme, product or the issue (as the
case may be) of the decision and, in the case of paragraph (a), (c) or (d), the reasons for which it
is made.

Where the Commission withdraws an authorization under subsection (1) or (2), it may publish
notice of the withdrawal and the reasons therefor in such manner as it considers appropriate.

A notice or any other matter published under subsection (7) is not subsidiary legislation.

Offence to fraudulently or recklessly induce others to invest money

A person commits an offence if he makes any fraudulent misrepresentation or reckless
misrepresentation for the purpose of inducing another person-

@) to enter into or offer to enter into-

{H———an agreement to acquire, dispose of, subscribe for or underwrite securities; or

{i——aregulated-investment agreement;-or

(b) to acquire an interest in or participate in, or offer to acquire an interest in or participate in,
a collective investment scheme.

A person who commits an offence under subsection (1) is liable-

@) on conviction on indictment to a fine of $12000000 and to imprisonment for 7 years; or
(b) on summary conviction to a fine at level 6 and to imprisonment for 6 months.

For the purposes of this section-

@) “fraudulent misrepresentation™ (S F=py-L #f i) means-

Q) any statement which, at the time when it is made, is to the knowledge of its
maker false, misleading or deceptive;

(i) any promise which, at the time when it is made, its maker has no intention of
fulfilling, or is to the knowledge of its maker not capable of being fulfilled;

(iii)  any forecast which, at the time when it is made, is to the knowledge of its maker
not justified on the facts then known to him; or

(iv) any statement or forecast from which, at the time when it is made, its maker
intentionally omits a material fact, with the result that-

(A) in the case of the statement, the statement is rendered false, misleading
or deceptive; or
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@)

)

@)

(B) in the case of the forecast, the forecast is rendered misleading or
deceptive;
(b) "reckless misrepresentation” ([ﬂ@%{’]‘?‘j Fu- H#r i) means-
(1) any statement which, at the time when it is made, is false, misleading or

deceptive and is made recklessly;

(ii) any promise which, at the time when it is made, is not capable of being fulfilled
and is made recklessly;

(i) any forecast which, at the time when it is made, is not justified on the facts then
known to its maker and is made recklessly; or

(iv)  any statement or forecast from which, at the time when it is made, its maker
recklessly omits a material fact, with the result that-

(A) in the case of the statement, the statement is rendered false, misleading
or deceptive; or

(B) in the case of the forecast, the forecast is rendered misleading or
deceptive.

Civil liability for inducing others to invest money in certain cases

Where a person makes any fraudulent misrepresentation, reckless misrepresentation or negligent
misrepresentation by which another person is induced-

) to enter into or offer to enter into-

{H———an agreement to acquire, dispose of, subscribe for or underwrite securities; or

{i——aregulated-investmentagreementor

(b) to acquire an interest in or participate in, or offer to acquire an interest in or participate in,
a collective investment scheme,

the first-mentioned person shall, whether or not he also incurs any other liability (whether under
this Part or otherwise), be liable to pay compensation by way of damages to the other person for
any pecuniary loss that the other person has sustained as a result of the reliance by the other
person on the misrepresentation.

For the purposes of this section, where a company or other body corporate has made any
fraudulent misrepresentation, reckless misrepresentation or negligent misrepresentation by which
another person is induced to do any act referred to in subsection (1)(a) or (b), any person who
was a director of the company or body corporate at the time when the misrepresentation was
made shall, unless it is proved that he did not authorize the making of the misrepresentation, be
presumed also to have made the misrepresentation.

For the avoidance of doubt, where a court has jurisdiction to determine an action brought under
subsection (1), it may, where it is, apart from this section, within its jurisdiction to entertain an
application for an injunction, grant an injunction in addition to, or in substitution for, damages, on
such terms and conditions as it considers appropriate.
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(4)

()

(6)

(")

This section does not confer a right of action in any case to which section 40 of the Companies
Ordinance (Cap 32) (whether with or without reference to section 342E of that Ordinance)
applies.

A person may bring an action under subsection (1) even though the person against whom the
action is brought has not been charged with or convicted of an offence by reason of a
contravention of this Part.

Nothing in this section affects, limits or diminishes any rights conferred on a person, or any
liabilities a person may incur, under the common law or any other enactment.

For the purposes of this section-
@) “fraudulent misrepresentation™ (R =L #f i) means-
(1) any statement which, at the time when it is made, is to the knowledge of its
maker false, misleading or deceptive;

(i) any promise which, at the time when it is made, its maker has no intention of
fulfilling, or is to the knowledge of its maker not capable of being fulfilled,;

(iii)  any forecast which, at the time when it is made, is to the knowledge of its maker

not justified on the facts then known to him; or
(iv) any statement or forecast from which, at the time when it is made, its maker
intentionally omits a material fact, with the result that-

(A) in the case of the statement, the statement is rendered false, misleading

or deceptive; or

(B) in the case of the forecast, the forecast is rendered misleading or
deceptive;
(b) "reckless misrepresentation” ([ﬁjgjgﬁ“]ﬁ Fu-f Hr ) means-
(1) any statement which, at the time when it is made, is false, misleading or

deceptive and is made recklessly;

(i) any promise which, at the time when it is made, is not capable of being fulfilled

and is made recklessly;

(iii)  any forecast which, at the time when it is made, is not justified on the facts then

known to its maker and is made recklessly; or
(iv)  any statement or forecast from which, at the time when it is made, its maker
recklessly omits a material fact, with the result that-

(A) in the case of the statement, the statement is rendered false, misleading

or deceptive; or

(B) in the case of the forecast, the forecast is rendered misleading or
deceptive;
(©) "negligent misrepresentation" (A 2y 24 i) means-
(1 any statement which, at the time when it is made, is false, misleading or
deceptive and is made without reasonable care having been taken to ensure its
accuracy;
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©)

(i) any promise which, at the time when it is made, is not capable of being fulfilled
and is made without reasonable care having been taken to ensure that it can be
fulfilled;

(iii)  any forecast which, at the time when it is made, is not justified on the facts then
known to its maker and is made without reasonable care having been taken to
ensure the accuracy of those facts; or

(iv) any statement or forecast from which, at the time when it is made, its maker
negligently omits a material fact, with the result that-

(A) in the case of the statement, the statement is rendered false, misleading
or deceptive; or

(B) in the case of the forecast, the forecast is rendered misleading or
deceptive.

Offence to issue advertisements relating to carrying on of regulated activities, etc.

Subject to subsections (3) to (6), a person commits an offence if he issues, or has in his
possession for the purposes of issue-

@) an advertisement in which to his knowledge-

(1 a person holds himself out as being prepared to carry on Type 4, Type 5, Type 6
or Type 9 regulated activity; and

(i) the person is not licensed or registered for such regulated activity as required
under this Ordinance; or

(b) any document which to his knowledge contains such advertisement.

A person who commits an offence under subsection (1) is liable on conviction to a fine at level 5
and to imprisonment for 6 months.

A person shall not be regarded as committing an offence under subsection (1) by reason only that
he issues any advertisement or document, or has any advertisement or document in his possession
for the purposes of issue-

@) in the case of an advertisement in which a person holds himself out as being prepared to
carry on Type 4 regulated activity, to an intermediary licensed or registered for Type 4
regulated activity, or a representative of such intermediary that carries on such regulated
activity for such intermediary;

(b) in the case of an advertisement in which a person holds himself out as being prepared to
carry on Type 5 regulated activity, to an intermediary licensed or registered for Type 5
regulated activity, or a representative of such intermediary that carries on such regulated
activity for such intermediary;

(c) in the case of an advertisement in which a person holds himself out as being prepared to
carry on Type 6 regulated activity, to an intermediary licensed or registered for Type 6
regulated activity, or a representative of such intermediary that carries on such regulated
activity for such intermediary; or
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(4)

()

(d)

in the case of an advertisement in which a person holds himself out as being prepared to
carry on Type 9 regulated activity, to an intermediary licensed or registered for Type 9
regulated activity, or a representative of such intermediary that carries on such regulated
activity for such intermediary.

A person shall not be regarded as committing an offence under subsection (1) by reason only that
he issues, or has in his possession for the purposes of issue, any advertisement or document if-

(@)

(b)

(©)

the advertisement or document (as the case may be) was so issued, or possessed for the
purposes of issue, in the ordinary course of a business (whether or not carried on by him),
the principal purpose of which was receiving and issuing materials provided by others;

the contents of the advertisement or document (as the case may be) were not, wholly or
partly, devised-

(M where the business was carried on by him, by himself or any officer, employee or
agent of his; or
(i) where the business was not carried on by him, by himself; and

for the purposes of the issue-
M where the business was carried on by him, he or any officer, employee or agent
of his; or

(i) where the business was not carried on by him, he,

did not select, add to, modify or otherwise exercise control over the contents of the
advertisement or document (as the case may be).

A person shall not be regarded as committing an offence under subsection (1) by reason only that
he issues by way of live broadcast, or has in his possession for the purposes of issue by way of
live broadcast, any advertisement or document if-

(@)

(b)

(©)

(d)

the advertisement or document (as the case may be) was so issued, or possessed for the
purposes of issue, in the ordinary course of the business of a broadcaster (whether or not
he was such broadcaster);

the contents of the advertisement or document (as the case may be) were not, wholly or
partly,devised-

(i) where he was the broadcaster, by himself or any officer, employee or agent of his;
or
(i) where he was not the broadcaster, by himself;

for the purposes of the issue-

Q) where he was the broadcaster, he or any officer, employee or agent of his; or
(ii) where he was not the broadcaster, he,

did not select, add to, modify or otherwise exercise control over the contents of the
advertisement or document (as the case may be); and

in relation to the broadcast-
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)

@)

M where he was the broadcaster, he; or
(i) where he was not the broadcaster, he believed and had reasonable grounds to
believe that the broadcaster,

acted in accordance with the terms and conditions of the licence (if any) by which he or
the broadcaster (as the case may be) became entitled to broadcast as a broadcaster and
with any code of practice or guidelines (however described) issued under or pursuant to
the Telecommunications Ordinance (Cap 106) or the Broadcasting Ordinance (Cap 562)
and applicable to him or the broadcaster (as the case may be) as a broadcaster.

It is a defence to a charge for an offence under subsection (1) for the person charged to prove that
he took all reasonable steps and exercised all due diligence to avoid the commission of the
offence with which he is charged.

Division 3-Miscellaneous
Submission of information to Commission
A person that is-
@) an authorized financial institution;

(b) an exempted body or, in the case of a wholly owned subsidiary specified in item 11 of
Part 3 of Schedule 4 but incorporated outside Hong Kong, an authorized representative of
that subsidiary;

(c) a multilateral agency or an authorized representative of that agency; or
(d) a bank incorporated outside Hong Kong or an authorized representative of that bank,

commits an offence if he fails, within 10 business days, or such longer period as is prescribed by
rules made under section 397 for the purposes of this subsection, after the issue of any
advertisement, invitation or document referred to in section 103(3)(e), (ea), (f) or (g) by the
authorized financial institution, the exempted body or the wholly owned subsidiary, the
multilateral agency or the bank (as the case may be), to submit to the Commission such
information in respect of the advertisement, invitation or document as is prescribed by the rules.

A person who commits an offence under subsection (1) is liable on conviction to a fine at level 5
and, in the case of a continuing offence, to a further fine of $5000 for every day during which the
offence continues.

In subsection (1), "authorized representative™ (P&} [~ =), in relation to the issue of any
advertisement, invitation or document, means-

@ in the case of a wholly owned subsidiary specified in item 11 of Part 3 of Schedule 4 but
incorporated outside Hong Kong, the listed corporation of which it is the subsidiary; or

(b) in the case of a multilateral agency or a bank incorporated outside Hong Kong, a person
resident in Hong Kong who is authorized by the agency or the bank (as the case may be)
to act on behalf of the agency or the bank (as the case may be) in respect of that issue.
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Service of notices, etc. on approved persons
Notwithstanding section 400, any written notice, decision or direction or other document
(however described) to be, or required to be, issued or served (however described) to or on an
approved person by the Commission for the purposes of this Ordinance shall for all purposes be
regarded as duly issued or served only if-
€)] it is delivered to him by hand; or
(b) it is-
(1) left at, or sent by post to, the last address;
(i) sent by facsimile transmission to the last facsimile number; or
(i) sent by electronic mail transmission to the last electronic mail address,
shown by the particulars of which the Commission is informed in respect of the approved
person for the purposes of section 104(2)(b), 104A(2)(b) or 105(2)(b) (as the case may
be).
Where a notice, decision or direction or other document (however described) is regarded as duly
issued or served to or on an approved person under subsection (1)(b), it shall for all purposes be
regarded as issued or served to or on the approved person, and as coming to his notice, at the time
when-
@) where it is left at an address, it is so left at that address;

(b) where it is sent by post to an address, it would in the ordinary course of post be delivered
to that address;

(c) where it is sent by facsimile transmission to a facsimile number, it would in the ordinary
course of transmission by facsimile be received at that number; or

(d) where it is sent by electronic mail transmission to an electronic mail address, it would in
the ordinary course of transmission by electronic mail be received at that address
PART VIII
SUPERVISION AND INVESTIGATIONS
Division 3 — Powers of investigations
Investigations
Where-

@) the Commission has reasonable cause to believe that an offence under any of the relevant
provisions may have been committed,;

(b) the Commission has reasonable cause to believe that a person may have engaged in
defalcation, fraud, misfeasance or other misconduct in connection with-
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M dealing in any securities or futures contract or trading in any leveraged foreign
exchange contract;

(i) the management of investment in any securities, futures contract or leveraged
foreign exchange contract;

(iii)  offering or making any leveraged foreign exchange contract or collective
investment scheme;

(iv) giving advice in relation to the allotment of securities, or the acquisition or
disposal of, or investment in, any securities, futures contract, leveraged foreign
exchange contract, or an interest in any securities, futures contract, leveraged
foreign exchange contract or collective investment scheme; or

(V) any transaction involving securities margin financing;

(c) the Commission has reasonable cause to believe that market misconduct may have taken
place;

(d) the Commission has reasonable cause to believe that the manner in which a person has
engaged or is engaging in any of the activities referred to in paragraph (b)(i) to (v) is not
in the interest of the investing public or in the public interest;

(e) the Commission-

M for the purpose of considering whether to exercise any power under section 194
or 196, has reason to inquire whether any person is or was at any time guilty of
misconduct, or is not a fit and proper person, as described in section 194(1) or (2)
or 196(1) or (2); or

(i) for the purpose of assisting the Monetary Authority to consider whether to
exercise any power under section 58A or 71C of the Banking Ordinance (Cap
155), has reason to inquire whether any person-

(A) is or was at any time guilty of misconduct, or is not or has ceased to be a
fit and proper person, as described in section 58A(1) of that Ordinance;

or
(B) is or was at any time guilty of misconduct, or should cease to be
regarded as a fit and proper person, as described in section 71C(4) of that
Ordinance;
0] the Commission has reason to inquire whether any of the conditions imposed in respect

of an authorization under section 104, 104A or 105 are being complied with; or

(o) a matter in respect of the investigation of which the Commission decides to provide
assistance under section 186 is, in the opinion of the Commission, of a nature similar to
the matter described in paragraph (a), (b), (), (d), (e) or (f) as that which the Commission
has reasonable cause to believe or has reason to inquire (as the case may be),

the Commission may in writing direct one or more of its employees or, with the consent of the
Financial Secretary, appoint one or more other persons, to investigate any of the matters referred
to in paragraphs (a) to (g).

2 The costs and expenses incurred by an investigator, other than an employee of the Commission,
are to be paid out of moneys provided by the Legislative Council.
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The Commission shall furnish an investigator with a copy of his direction or appointment (as the
case may be), and the investigator, before first imposing any requirement on a person under
section 183(1), (2) or (3), shall produce a copy of the direction or appointment (as the case may
be) to that person for inspection.

Before the Commission directs any of its employees, or appoints any person-

@) to investigate any matter under subsection (1)(e)(i), to the extent that the investigation is
for the purpose of considering whether to exercise any power under section 196; or

(b) to investigate any matter under subsection (1)(e)(ii),

the Commission shall consult the Monetary Authority.

PART XVI
MISCELLANEOUS
Division 1 - Secrecy, conflict of interests, and immunity

Preservation of secrecy, etc.

Avoidance of conflict of interests

Subject to subsection (2), any member of the Commission or any person performing any function

under any of the relevant provisions shall not directly or indirectly effect or cause to be effected,

on his own account or for the benefit of any other person, a transaction regarding any securities,
futures contract, leveraged foreign exchange contract, or an interest in any securities, futures
contract, leveraged foreign exchange contract or collective investment scheme-

@) which transaction he knows is or is connected with a transaction or a person that is the
subject of any investigation or proceedings by the Commission under any of the relevant
provisions or the subject of other proceedings under any provision of this Ordinance; or

(b) which transaction he knows is otherwise being considered by the Commission.

Subsection (1) does not apply to any transaction which a holder of securities effects or causes to
be effected by reference to any of his rights as such holder-

@) to exchange the securities or convert them to another form of securities;

(b) to participate in a scheme of arrangement sanctioned by the Court of First Instance under
the Companies Ordinance (Cap 32);

(c) to subscribe for other securities or dispose of a right to subscribe for other securities;
(d) to charge or pledge the securities to secure the repayment of money;

(e) to realize the securities for the purpose of repaying money secured under paragraph (d);
or
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(4)

()

to realize the securities in the course of performing a duty imposed by law.

Any member of the Commission or any person performing any function under any of the relevant
provisions shall forthwith inform the Commission if, in the course of performing any function
under any such provisions, he is required to consider any matter relating to-

(@)

(b)

any securities, futures contract, leveraged foreign exchange contract, regulated
avestmentagreement; or an interest in any securities, futures contract, leveraged foreign

exchange contract;- or collective investment scheme erregulated-investment-agreement-

M in which he has an interest;

(i) in which a corporation, in the shares of which he has an interest, has an interest;
or

(iii)  which-
(A) in the case of securities, is of or issued by the same issuer, and of the

same class, as those in which he has an interest; or

(B) in the case of a futures contract, is interests, rights or property based
upon securities of or issued by the same issuer, and of the same class, as
those in which he has an interest; or

a person-

M by whom he is or was employed:;

(i) of whom he is or was a client;

(iii)  who is or was his associate; or

(iv) whom he knows is or was a client of a person with whom he is or was employed
or who is or was his associate.

A person who, without reasonable excuse, contravenes subsection (1) or (3) commits an offence
and is liable-

(@)
(b)

on conviction on indictment to a fine of $2000000 and to imprisonment for 2 years; or

on summary conviction to a fine at level 6 and to imprisonment for 6 months.

[380 TO 391 - NO CHANGE]

392

M)

Division 3 - Power to make rules, and codes or guidelines, etc.

Financial Secretary to prescribe interests, etc. as securities, -and futures contracts etc.

For the purposes of this Ordinance, the Financial Secretary may by notice published in the
Gazette prescribe, either generally or in a particular case, that-

(@)

any interests, rights or property, whether in the form of an instrument or otherwise, or
any class or description of any such interests, rights or property, is to be regarded as
securities, -or futures contracts, a currency linked instrument, a floating rate note, a
money market instrument or a structured product (as the case may be);
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(b) any interests, rights or property, whether in the form of an instrument or otherwise, or
any class or description of any such interests, rights or property, is not to be regarded as
securities, -er futures contracts, a currency linked instrument, a floating rate note, a
money market instrument or a structured product (as the case may be).

2 Without limiting the generality of subsection (1), a notice under that subsection may prescribe the
circumstances under which or the purposes for which any interests, rights or property, or any
class or description of interests, rights or property, referred to in the notice is to be regarded, or
not to be regarded, as securities, -or futures contracts, a currency linked instrument, a floating rate
note, a money market instrument or a structured product (as the case may be).

393 Financial Secretary to prescribe arrangements as collective investment schemes

[NO CHANGE TO REMAINDER OF PART XVI]
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SCHEDULE 1 TO THE SFO
INTERPRETATION AND GENERAL PROVISIONS
[sections 2, 19, 66, 164, 171,
174, 175, 202 & 406 &
Schedule 9]
PART 1

INTERPRETATION

1. Interpretation of this Ordinance

In this Ordinance, unless otherwise defined or excluded or the context otherwise requires-

"accredited” (Z¥g}) means accredited to a licensed corporation with the Commission's approval under
section 122 of this Ordinance;

"Advisory Committee" (?ﬁ?&d%‘ A F’?) means the Advisory Committee referred to in section 7 of this
Ordinance;

"articles" (iﬁ’l HAAETEN), in relation to a company, means its articles as defined in section 2(1) of the
Companies Ordinance (Cap 32);

"associate" (?J‘%iiéiéﬁ), in relation to a person, means-

(a)
(b)
(c)
(d)
(e)
(f
(9)
(h)
()
)]
(K)

(1

the spouse, or any minor child (natural or adopted) or minor step-child, of the person;

any corporation of which the person is a director;

any employee or partner of the person;

the trustee of a trust of which the person, his spouse, minor child (natural or adopted) or

minor stepchild, is a beneficiary or a discretionary object;

another person in accordance with whose directions or instructions the person is

accustomed or obliged to act;

another person accustomed or obliged to act in accordance with the directions or

instructions of the person;

a corporation in accordance with the directions or instructions of which, or the directions

or instructions of the directors of which, the person is accustomed or obliged to act;

a corporation which is, or the directors of which are, accustomed or obliged to act in

accordance with the directions or instructions of the person;

a corporation at general meetings of which the person, either alone or together with

another, is directly or indirectly entitled to exercise or control the exercise of 33% or

more of the voting power;

a corporation of which the person controls the composition of the board of directors;

where the person is a corporation-

Q) each of its directors and its related corporations and each director or employee of
any of its related corporations; and

(i) a pension fund, provident fund or employee share scheme of the corporation or
of a related corporation of the corporation;

without limiting the circumstances in which paragraphs (a) to (k) apply, in circumstances

concerning the securities of or other interest in a corporation, or rights arising out of the

holding of such securities or such interest, any other person with whom the person has an

agreement or arrangement-

(1) with respect to the acquisition, holding or disposal of such securities or such
interest; or

(i) under which they undertake to act together in exercising their voting power at
general meetings of the corporation;
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"associated entity" (*EJE%%E&EIEE), in relation to an intermediary, means a company, or a non-Hong Kong
company complying with the provisions of Part XI of the Companies Ordinance (Cap 32) relating to
the registration of documents, which- (Amended 30 of 2004 s. 3)
@) is in a controlling entity relationship with the intermediary; and
(b) receives or holds in Hong Kong client assets of the intermediary;
"auditor” (f%E7f|]) means a certified public accountant (practising) as defined in the Professional
Accountants Ordinance (Cap 50), or such other person as is prescribed by rules made under section
397 of this Ordinance for the purposes of this definition; (Amended 23 of 2004 s. 56)
“authorized automated trading services" (F ' F g% [~ pA4[355) means automated trading services which
a person is authorized to provide under section 95(2) of this Ordinance;
"authorized financial institution" ?:F[‘ E[ﬂ‘%‘%ﬁ%ﬂ%) means an authorized institution as defined in section
2(1) of the Banking Ordinance (Cap 155);
"automated trading services" (F 1E [~ % p4755) has the meaning assigned to it by Part 2 of Schedule 5 to
this Ordinance;
"bank" (£L/7) means any institution carrying on business similar to-
@) the banking business within the meaning of the Banking Ordinance (Cap 155) as carried
on by an authorized financial institution; or
(b) the business of taking deposits within the meaning of that Ordinance as carried on by an
authorized financial institution,
whether it is an authorized financial institution or not, and "banker" (L) shall be construed
accordingly;
"bank incorporated outside Hong Kong" (&?‘[%EFJ‘J Jp By RS ELyE EIPUEALS) means a bank
incorporated outside Hong Kong that is not an authorized financial institution;
"banker's books" (#5477 JEH]) includes-
(@) books of a banker;
(b) cheques, orders for the payment of money, bills of exchange and promissory notes in the
possession of a banker;
(c) securities in the possession of a banker, whether as a pledge or otherwise; and
() any material in which information is recorded (however compiled or stored, and whether
recorded in a legible form or recorded otherwise than in a legible form but is capable of
being reproduced in a legible form) and which is used in the ordinary course of business
of a bank;
"books" (i1]) includes-
€)] accounts and any accounting information; and
(b) in the case of a banker, any banker's books,
however compiled or stored, and whether recorded in a legible form or recorded otherwise than in a
legible form but is capable of being reproduced in a legible form;
"broadcast" (?ﬁ,jﬁﬁ), in relation to any material (however described), includes having the information
contained in the material broadcast;
"broadcaster" (?’4 T3 ) means a person who lawfully-
(@) establishes and maintains a broadcasting service within the meaning of Part 111A of the
Telecommunications Ordinance (Cap 106); or
(b) provides a broadcasting service as defined in section 2(1) of the Broadcasting Ordinance
(Cap 562);
"business day" (¥+3 [ ) means a day other than-
@) a public holiday; and
(b) a gale warning day or a black rainstorm warning day as defined in section 71(2) of the
Interpretation and General Clauses Ordinance (Cap 1);
"certificate of deposit" (% [55) means a document relating to money, in any currency, which has been
deposited with the issuer or some other person, being a document which recognizes an obligation to
pay a stated amount to bearer or to order, with or without interest, and being a document by the
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delivery of which, with or without endorsement, the right to receive that stated amount, with or
without interest, is transferable (and, in the case of any such document which is a prescribed
instrument by virtue of paragraph (a) of the definition of "prescribed instrument” in section 137B(1)
of the Banking Ordinance (Cap 155), such document includes any right or interest referred to in
paragraph (b) of that definition in respect of such document);

"certified public accountant” (F%g?rﬁ[ﬂ) means a certified public accountant as defined in section 2 of the
Professional Accountants Ordinance (Cap 50); (Replaced 23 of 2004 s. 56)

"charge" (#f''5¢!) includes any form of security, including a mortgage;

"clearing house" (i ;%) means a person-

@) whose activities or objects include the provision of services for the clearing and
settlement of transactions in securities effected on a recognized stock market or subject to
the rules of a recognized exchange company;

(b) whose activities or objects include the provision of services for-

M the clearing and settlement of transactions in futures contracts; or

(i) the day-to-day adjustment of the financial position of futures contracts,

effected on a recognized futures market or subject to the rules of a recognized exchange
company; or

) who guarantees the settlement of any such transactions as are referred to in paragraph (a)
or (b),

but does not include a corporation operated by or on behalf of the Government;
“clearing participant” (7 ETH 25 7#) means a person

@) who, in accordance with the rules of a recognized clearing house, may participate in one
or more of the services provided by the clearing house in its capacity as a clearing house;
and

(b) whose name is entered in a list, roll or register kept by that recognized clearing house as a
person who may participate in one or more of the services provided by that clearing
house;

"client" (% =), in relation to an intermediary, means a person for whom the intermediary provides a
service the provision of which constitutes a regulated activity, and-

@) includes another intermediary that-

Q) deposits securities;

(i) deposits money; or

(iii)  deposits any property as collateral,
with the first-mentioned intermediary;

(b) in connection with a leveraged foreign exchange contract, does not include a recognized
counterparty;

"client assets" (% +1%Er#% ) means-
@) client securities and collateral; and
(b) client money;
"client collateral™ (% - 14E4 IFF[#[) means-
€)) securities collateral; and
(b) other collateral,
"client money" (& = 1#7F)-
@ in relation to a licensed corporation, means any money-
(1) received or held by or on behalf of the licensed corporation; or
(i) received or held by or on behalf of any corporation which is in a controlling
entity relationship with the licensed corporation,
which is so received or held on behalf of a client of the licensed corporation or in which a
client of the licensed corporation has a legal or equitable interest, and includes any
accretions thereto whether as capital or income; or
(b) in relation to a registered institution, means any money-
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(i)

(i)

received or held by or on behalf of the registered institution, in the course of the
conduct of any regulated activity for which the registered institution is registered,;
or

received or held by or on behalf of any corporation which is in a controlling
entity relationship with the registered institution, in relation to such conduct of
the regulated activity,

which is so received or held on behalf of a client of the registered institution or in which
a client of the registered institution has a legal or equitable interest, and includes any
accretions thereto whether as capital or income;

"client securities" (‘% F 15557 )-

@) in relation to a licensed corporation, means any securities (other than securities
collateral)-
(1) received or held by or on behalf of the licensed corporation; or

(i)

received or held by or on behalf of any corporation which is in a controlling
entity relationship with the licensed corporation,

which are so received or held on behalf of a client of the licensed corporation or in which
a client of the licensed corporation has a legal or equitable interest; or

(b) in relation to a registered institution, means any securities (other than securities
collateral)-

(i)

(i)

received or held by or on behalf of the registered institution, in the course of the
conduct of any regulated activity for which the registered institution is registered;
or

received or held by or on behalf of any corporation which is in a controlling
entity relationship with the registered institution, in relation to such conduct of
the regulated activity,

which are so received or held on behalf of a client of the registered institution or in which
a client of the registered institution has a legal or equitable interest;
"client securities and collateral” (% " 15555 E?j#"ﬁ#,) means-
@) client securities; and
(b) client collateral,
"collective investment scheme” (& FHE-YF15()) means-
@) arrangements in respect of any property

(i)

(i)

(iii)

under which the participating persons do not have day-to-day control over the

management of the property, whether or not they have the right to be consulted

or to give directions in respect of such management;

under which-

(A) the property is managed as a whole by or on behalf of the person
operating the arrangements;

(B) the contributions of the participating persons and the profits or income
from which payments are made to them are pooled; or

© the property is managed as a whole by or on behalf of the person
operating the arrangements, and the contributions of the participating
persons and the profits or income from which payments are made to
them are pooled; and

the purpose or effect, or pretended purpose or effect, of which is to enable the

participating persons, whether by acquiring any right, interest, title or benefit in

the property or any part of the property or otherwise, to participate in or receive-

(A) profits, income or other returns represented to arise or to be likely to
arise from the acquisition, holding, management or disposal of the
property or any part of the property, or sums represented to be paid or to
be likely to be paid out of any such profits, income or other returns; or
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(B) a payment or other returns arising from the acquisition, holding or
disposal of, the exercise of any right in, the redemption of, or the expiry
of, any right, interest, title or benefit in the property or any part of the
property; or

(b) arrangements which are arrangements, or are of a class or description of arrangements,
prescribed by notice under section 393 of this Ordinance as being regarded as collective
investment schemes in accordance with the terms of the notice,

but does not include-

Q) arrangements operated by a person otherwise than by way of business;

(i) arrangements under which each of the participating persons is a corporation in the same
group of companies as the person operating the arrangements;

(iii)  arrangements under which each of the participating persons is a bona fide employee or
former employee of a corporation in the same group of companies as the person
operating the arrangements, or a spouse, widow, widower, minor child (natural or
adopted) or minor step-child of such employee or former employee;

(iv)  franchise arrangements under which the franchisor or franchisee earns profits or income
by exploiting a right conferred by the arrangements to use a trade name or design or other
intellectual property or the goodwill attached to it;

(V) arrangements under which money is taken by a solicitor from his client, or as a
stakeholder, acting in his professional capacity in the ordinary course of his practice;

(vi) arrangements made for the purposes of any fund or scheme maintained by the
Commission, or by a recognized exchange company, recognized clearing house,
recognized exchange controller or recognized investor compensation company, under any
provision of this Ordinance for the purpose of providing compensation in the event of
default by an exchange participant or a clearing participant;

(vii)  arrangements made by any credit union in accordance with the objects thereof;

(viii)  arrangements made for the purposes of any chit-fund permitted to operate under the Chit-
Fund Businesses (Prohibition) Ordinance (Cap 262);

(ix) arrangements made for the purposes of the Exchange Fund established by the Exchange
Fund Ordinance (Cap 66);

(€9) arrangements which are arrangements, or are of a class or description of arrangements,
prescribed by notice under section 393 of this Ordinance as not being regarded as
collective investment schemes in accordance with the terms of the notice;

"Commission" (;%E%Tﬁ) means the Securities and Futures Commission referred to in section 3(1) of this
Ordinance;

"Commissioner of the Independent Commission Against Corruption™ (’?‘&Ffﬁ Ej) means the person who
holds the office of the Commissioner of the Independent Commission Against Corruption pursuant
to section 5 of the Independent Commission Against Corruption Ordinance (Cap 204); (Amended
14 of 2003 s. 24)

"company" (** F[J) means a company as defined in section 2(1) of the Companies Ordinance (Cap 32);

"compensation fund" (Eﬁ {7 EL =) means the Investor Compensation Fund established under section 236
of this Ordinance;

"conduct" (= £%) includes any act or omission, and any series of acts or omissions;

""constitution™ (ﬁ'ﬂﬁ), in relation to a corporation, including a recognized exchange company, recognized
clearing house, recognized exchange controller or recognized investor compensation company,

means-
@) where the corporation is a company, the memorandum and articles of the corporation; or
(b) in any other case, any other instrument providing for the constitution of the corporation;

"controlling entity" ({t}t’@%’fﬁg), in relation to a corporation, means a person who, either alone or with any
of his associates-
@ is entitled to exercise or control the exercise of not less than-
(M subject to subparagraph (ii), 20%; or
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(i) where any other percentage is prescribed by rules made under section 397 of this
Ordinance for the purposes of this definition, such other percentage,
of the voting power at general meetings of the corporation;
(b) has the right to nominate any of the directors of the corporation; or
) has an interest in shares carrying the right to-
Q) veto any resolution; or
(i) amend, modify, limit or add conditions to any resolution,
at general meetings of the corporation;
"controlling entity relationship" (@’%Eﬁ’?ﬁ?ﬁ (), in relation to a corporation, means its relationship with
an intermediary by virtue of-
€)) the intermediary being a controlling entity of the corporation;
(b) the corporation being a controlling entity of the intermediary; or
(c) another person, who is a controlling entity of the corporation, being also a controlling
entity of the intermediary;

"corporation™ (3* [Ef) means a company or other body corporate incorporated either in Hong Kong or
elsewhere, but does not include a company or other body corporate which is prescribed by rules
made under section 397 of this Ordinance for the purposes of this definition as being exempted
from the provisions of this Ordinance, or to the extent that it is prescribed by rules so made as being
exempted from any provision of this Ordinance;

"court" (F#= ~ ¥ [%) includes a magistrate and a tribunal;

"credit union™ ([’ﬁ;"f?if' 2Jmm) means a credit union registered under the Credit Unions Ordinance (Cap
119);
“currency linked instrument” (EVPHEH I means -

(a) any instrument where all of the amount due under the instrument is payable by reference
to changes in the level of any currency exchange rate, or basket of currency exchange
rates; or

(b) interests, rights or property which is interests, rights or property, or is of a class or
description of interests, rights or property, prescribed by notice under section 392 of this
Ordinance as being regarded as a currency linked instrument in accordance with the
terms of the notice,

but does not include interests, rights or property which is interests, rights or property, or is of a
class or description of interests, rights or property, prescribed by notice under section 392 of this
Ordinance as not being regarded as a currency linked instrument in accordance with the terms of
the notice;

"data material" (J¢#<71£[) means a document or other material used with or produced by any
information system;

"dealing" (¥ pJ)) -

@) in relation to securities, means, whether as principal or agent, making or offering to make
an agreement with another person, or inducing or attempting to induce another person, to
enter into or to offer to enter into an agreement-

(1) for or with a view to acquiring, disposing of, subscribing for or underwriting
securities; or

(i) the purpose or pretended purpose of which is to secure a profit to any of the
parties from the yield of securities or by reference to fluctuations in the value of
securities; or

(b) in relation to futures contracts, means, whether as principal or agent-
Q) making or offering to make an agreement with another person to enter into, or to
acquire or dispose of, a futures contract;
(i) inducing or attempting to induce another person to enter into, or to offer to enter

into, a futures contract; or
(iii) inducing or attempting to induce another person to acquire or dispose of a futures
contract;
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"debenture" (f?ﬁ?@%} includes debenture stocks, bonds, and other debt securities of a corporation,
whether constituting a charge on the assets of the corporation or not;

"defalcation" (#52") means misapplication, including misappropriation, of any property;

"director" (£iH+t) includes a shadow director and any person occupying the position of director by
whatever name called;

"document” (< (%) includes any register and books, any tape recording and any form of input or output
into or from an information system, and any other document or similar material (whether produced
mechanically, electronically, magnetically, optically, manually or by any other means);

"exchange participant” (% pAfm2=2) means a person-

@) who, in accordance with the rules of a recognized exchange company, may trade through
that exchange company or on a recognized stock market or a recognized futures market
operated by that exchange company; and

(b) whose name is entered in a list, roll or register kept by that recognized exchange
company as a person who may trade through that exchange company or on a recognized
stock market or a recognized futures market operated by that exchange company;

"executive director" (¥~ £ H1), in relation to the Commission, means the chief executive officer of the
Commission or any other person who is appointed as an executive director of the Commission
under section 1 of Part 1 of Schedule 2 to this Ordinance (whether or not acting in any other
capacity under that Part); (Amended 15 of 2006 s. 5)

"executive officer” (= ﬁf M ED)-

@) in relation to a licensed corporation, means a responsible officer of the licensed
corporation;

(b) in relation to a registered institution, means a person who is an executive officer of the
registered institution under the Banking Ordinance (Cap 155); or

(c) in relation to an associated entity of an intermediary, means any director of the associated

entity who is responsible for directly supervising the receiving or holding by the
associated entity of client assets of the intermediary;

"fee" ('¥*']) includes a charge;

"financial accommodation” ([4%5:]#f1) means a loan or other arrangement under which a person is or is
to be provided with credit, whether directly or through a third party, and in particular includes an
overdraft, a discounted negotiable instrument, a guarantee, a forbearance from enforcing any debt
that in substance is a loan, and also includes an agreement to secure the payment or repayment of
any such accommodation;

“financial product” (& £ji: Fﬁ#[) means-

@) any securities;

(b) any futures contract;

(c) any collective investment scheme;

(d) any leveraged foreign exchange contract;

"financial resources rules” ({747 ¥5*Jf1][) means rules made under section 145 of this Ordinance;
“financial year" ([ > = A )-

(@) in relation to the Commission, means the financial year referred to in section 13(1) of this
Ordinance; or

(b) in relation to an intermediary, or an associated entity of an intermediary, means-
(i) the financial year in respect of which notification is given to the Commission

under section 155(1) of this Ordinance or, where an approval is granted under
section 155(3)(a) of this Ordinance, the financial year in respect of which the
approval is granted;

(i) the financial year in respect of which notification is given to the Monetary
Authority under section 59B(1) of the Banking Ordinance (Cap 155) or, where
an approval is granted under section 59B(3)(a) of that Ordinance, the financial
year in respect of which the approval is granted; or
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(i) in any other case, a period of 12 consecutive months ending on 31 March in a
calendar year;

“floating rate note” (% ELEI59) means —

(a) debt securities under which the holder is paid interest at pre-determined intervals at a rate
equal to —

(i) amoney market reference rate that is widely quoted; and
(ii)  afixed amount;

(b) interests, rights or property which is interests, rights or property, or is of a class or
description of interests, rights or property, prescribed by notice under section 392 of this
Ordinance as being regarded as a floating rate note in accordance with the terms of the
notice,

but does not include interests, rights or property which is interests, rights or property, or is of a
class or description of interests, rights or property, prescribed by notice under section 392 of this
Ordinance as not being regarded as a floating rate note in accordance with the terms of the notice;

"function” (2‘%&'5‘:) includes power and duty;

"futures contract" (1] €7 5 %9) means-

@) a contract or an option on a contract made under the rules or conventions of a futures
market;

(b) interests, rights or property which is interests, rights or property, or is of a class or
description of interests, rights or property, prescribed by notice under section 392 of this
Ordinance as being regarded as futures contracts in accordance with the terms of the
notice,

but does not include interests, rights or property which is interests, rights or property, or is of a
class or description of interests, rights or property, prescribed by notice under section 392 of this
Ordinance as not being regarded as futures contracts in accordance with the terms of the notice;

"Futures Exchange Company" (#] %> ) means the company incorporated under the Companies
Ordinance (Cap 32) and registered under that Ordinance by the name Hong Kong Futures Exchange
Limited,

“futures market" (1] €7 [f|44) means a place at which facilities are provided for persons to negotiate or
conclude sales and purchases of, or for bringing together on a regular basis sellers and purchasers
of-

@) contracts the effect of which is-

(1) that one party agrees to deliver to the other party at an agreed future time an
agreed property, or an agreed quantity of a property, at an agreed price; or

(ii) that the parties will make an adjustment between them at an agreed future time
according to whether at that time an agreed property is worth more or less or an
index or other factor stands at a higher or lower level than a value or level agreed
at the time of making of the contract; or

(b) options on contracts of the kind described in paragraph (a),

where-

Q) the contracts or options of the kind described in paragraph (a) or (b) are novated or
guaranteed by a central counterparty under the rules or conventions of the market on
which they are traded; or

(i) the contractual obligations under the contracts or options of the kind described in
paragraph (a) or (b) are normally discharged before the contractual expiry date under the
rules or conventions of the market on which they are traded,

but does not include the office of a recognized clearing house;

"group of companies” (** F[J;'% [E/) means any 2 or more corporations one of which is the holding
company of the other or others (as the case may be);

"hold" (}f:ﬁ*éj), in relation to any property, includes-

€)) possession of the property;
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(b) being registered or otherwise recorded, as having title to or being entitled to receive the
property, in any register or other record (however compiled or stored) which is
established or created for the purpose of identifying persons having title to or being
entitled to receive any property; and

(©) in the case of a person carrying on business, the person being in a position to transfer the
property to himself or otherwise receive the benefit of the property-

(1 where another person has a legal or equitable interest in the property;
(i) where there is a connection between the property and the business which is
carried on by the person; and
(iii)  regardless of whether it would be lawful or unlawful for the person to transfer the
property to himself or otherwise receive the benefit of the property,
but does not include, in the case of a cheque or other order made payable to any person, the
possession of the cheque or other order during the course of dispatching or delivering it to that
person or any other person on behalf of that person;
"holding company" (§4-4& * 'F[J), in relation to a corporation, means any other corporation of which it is a
subsidiary;
"incorporated” (5% ~ 5%t Ei3E [EX) includes formed or established, by whatever means;
“information” (¥ ~ =¥ ~ If]L1) includes data, text, images, sound codes, computer programmes,
software and databases, and any combination thereof;
"information system" (£¥54-%5%) means an information system as defined in section 2(1) of the
Electronic Transactions Ordinance (Cap 553);
“Insurance Authority" (&3 E=F7) means the Insurance Authority appointed under section 4 of the
Insurance Companies Ordinance (Cap 41);
"insurer” ([ *~ ) means an insurer as defined in section 2(1) of the Insurance Companies Ordinance
(Cap 41);
"intermediary” (f[1/7 *) means a licensed corporation or a registered institution;
"judicial or other proceedings” (Fi/i* v B P93k HIRH-) means any legal proceedings, whether in the
nature of judicial proceedings or otherwise;
"legal officer" (H{> * £1) means a legal officer as defined in section 2 of the Legal Officers Ordinance
(Cap 87);
"leveraged foreign exchange contract” (ffif = 9 s & b F—‘[ﬁ) has the meaning assigned to it by Part 2 of
Schedule 5 to this Ordinance;
"leveraged foreign exchange trading" (fgit'=" Ji [ % p4) has the meaning assigned to it by Part 2 of
Schedule 5 to this Ordinance;
"licence" (il ~ %ﬁflﬁﬁ) means a licence granted under section 116, 117, 120 or 121 of this Ordinance, and
"licensed" (FEFEAH }‘\aﬁﬁl) shall be construed accordingly;
"licensed corporation™ (ﬁ%ﬂlﬁk [E1) means a corporation which is granted a licence under section 116 or
117 of this Ordinance;
"licensed person™ (}%Jb%ﬁ;l ») means a licensed corporation or a licensed representative;
"licensed representative" (Fﬁ%ﬂl [£#) means an individual who is granted a licence under section 120 or
121 of this Ordinance;
"liquidator" (7&7% ) includes a provisional liquidator;
"listed" (J—ﬁ J) means listed on a recognized stock market, and for the purposes of this definition-

@ a corporation shall be regarded as listed if any of its securities are listed,;

(b) securities shall be regarded as listed when a recognized exchange company has, on the
application of the corporation which issued them, or on the application of a holder of
them, agreed to allow, subject to the requirements of this Ordinance, dealings in those
securities to take place on a recognized stock market, and shall continue to be so regarded
during a period of suspension of dealings in those securities on the recognized stock
market;
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"listing" (fm), in relation to securities, means the process by which the securities are listed;

"live broadcast" (ﬁ@*{‘}), in relation to any material (however described), means having the material
broadcast without its being recorded in advance;

"Mandatory Provident Fund Schemes Authority" (i & %.}) means the Mandatory Provident Fund
Schemes Authority established under section 6 of the Mandatory Provident Fund Schemes
Ordinance (Cap 485);

"market contract" (ﬁ Ji% £7+4) means a contract subject to the rules of a recognized clearing house entered
into by the clearing house with a clearing participant pursuant to a novation which is both in
accordance with those rules and for the purposes of the clearing and settlement of transactions in
securities or futures contracts effected on a recognized stock market or a recognized futures market
or subject to the rules of a recognized exchange company;

"market misconduct" (ﬁ Jﬁ;&i};%i.f,' i £1) has the meaning assigned to it by section 245(1) of this Ordinance;

"Market Misconduct Tribunal' (ﬂ JEJJ—L};A i 77 FL R #Y5E) means the Market Misconduct Tribunal
established by section 251 of this Ordinance;

"member" (5% Efu), in relation to the Commission, means- (Amended 15 of 2006 s. 5)

€)) the chairman of the Commission; or

(b) the chief executive officer or any other executive director or non-executive director of the
Commission (whether or not acting in any other capacity under Part 1 of Schedule 2 to
this Ordinance); (Amended 15 of 2006 s. 5)

"memorandum” (ﬁﬁ@*ﬁﬁ), in relation to a company, means its memorandum as defined in section 2(1)
of the Companies Ordinance (Cap 32);

"minor" (% &%), in relation to a person, means not having attained the age of 18 years;

“"misfeasance” (] Fd" i~ £%) means the performance of an otherwise lawful act in a wrongful manner;

"Monetary Authority" (& Eﬂlmﬁ £1) means the Monetary Authority appointed under section 5A of the
Exchange Fund Ordinance (Cap 66);

"money laundering activities" (i;fa%iﬁ";‘w) means activities intended to have the effect of making any
property-

@) which is the proceeds obtained from the commission of an offence under the laws of
Hong Kong, or of any conduct which if occurred in Hong Kong would constitute an
offence under the laws of Hong Kong; or

(b) which in whole or in part, directly or indirectly, represents such proceeds,

not to appear to be or so represent such proceeds;

“money market instrument” (Eﬁi‘ﬁfﬁ J%Q}%&) means -

(@ any instrument where all of the amount due under the instrument is payable by reference
to changes in the level of any interest rate, or a basket of interest rates; or

(b) interests, rights or property which is interests, rights or property, or is of a class or
description of interests, rights or property, prescribed by notice under section 392 of this
Ordinance as being regarded as a money market instrument in accordance with the terms
of the notice

but does not include interests, rights or property which is interests, rights or property, or is of a
class or description of interests, rights or property, prescribed by notice under section 392 of this
Ordinance as not being regarded as a money market instrument in accordance with the terms of the
notice;

"multilateral agency" (%354 j) means a body specified in Part 4;

"non-executive director” (ZE#h = £ 1), in relation to the Commission, means a person who is appointed
as a nonexecutive director of the Commission under section 1 of Part 1 of Schedule 2 to this
Ordinance (whether or not acting in any other capacity under that Part); (Amended 15 of 2006 s. 5)

"non-Hong Kong company" (ZE# H* ’F[J) has the meaning assigned to it by section 332 of the
Companies Ordinance (Cap 32); (Added 30 of 2004 s. 3)
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"number" (§¢f "), in relation to shares which in the context can be construed to include stock, includes

amount;
"officer” ( .'J,%E't M ED-
(a in relation to a corporation, means a director, manager or secretary of, or any other
person involved in the management of, the corporation; or
(b) in relation to an unincorporated body, means any member of the governing body of the

unincorporated body;
"Official Receiver" (’ﬁﬁéﬁ; m%ﬁgi) means the Official Receiver appointed under section 75 of the
Bankruptcy Ordinance (Cap 6);
"Ombudsman™ (f| l%{éi £1) means The Ombudsman referred to in section 3(1) of The Ombudsman
Ordinance (Cap 397);
"other collateral" (X f%}ijjfﬁllﬁ[!,)—
@) in relation to a licensed corporation, means any property (other than securities or money)-

Q) deposited with, or otherwise provided by or on behalf of a client of the licensed
corporation to, the licensed corporation; or

(i) deposited with, or otherwise provided by or on behalf of a client of the licensed
corporation to, any other intermediary or person,

which is so deposited or provided-

(A) as security for the provision by the licensed corporation of financial
accommodation; or

(B) to facilitate the provision by the licensed corporation of financial accommodation
under an arrangement that confers on the licensed corporation a collateral interest
in the property; or

(b) in relation to a registered institution, means any property (other than securities or
money)-

(1) deposited with, or otherwise provided by or on behalf of a client of the registered
institution to, the registered institution, in the course of the conduct of any
regulated activity for which the registered institution is registered; or

(i) deposited with, or otherwise provided by or on behalf of a client of the registered
institution to, any other intermediary or person, in relation to such conduct of the
regulated activity,

which is so deposited or provided-

(A) as security for the provision by the registered institution of financial
accommodation; or

(B) to facilitate the provision by the registered institution of financial
accommodation under an arrangement that confers on the registered institution a
collateral interest in the property;

"performance™ (¥7), in relation to a function, includes discharge and exercise;
"possession" (??fj), in relation to any matter, includes custody, control and power of or over the matter;
"Privacy Commissioner for Personal Data" (%~ Bé—fiﬁrr E1) means the Privacy Commissioner for Personal
Data established under section 5(1) of the Personal Data (Privacy) Ordinance (Cap 486);
"professional investor" (Fi = $&¢¥#) means-
€)] any recognized exchange company, recognized clearing house, recognized exchange
controller or recognized investor compensation company, or any person authorized to
provide automated trading services under section 95(2) of this Ordinance;
(b) any intermediary, or any other person carrying on the business of the provision of
investment services and regulated under the law of any place outside Hong Kong;
(c) any authorized financial institution, or any bank which is not an authorized financial
institution but is regulated under the law of any place outside Hong Kong;

55



(d)

(€)

()

(9)

(h)

)

any insurer authorized under the Insurance Companies Ordinance (Cap 41), or any other
person carrying on insurance business and regulated under the law of any place outside
Hong Kong;

any scheme which-

Q) is a collective investment scheme authorized under section 104 of this Ordinance;
or
(i) is similarly constituted under the law of any place outside Hong Kong and, if it is

regulated under the law of such place, is permitted to be operated under the law

of such place,

or any person by whom any such scheme is operated,
any registered scheme as defined in section 2(1) of the Mandatory Provident Fund
Schemes Ordinance (Cap 485), or its constituent fund as defined in section 2 of the
Mandatory Provident Fund Schemes (General) Regulation (Cap 485 sub. leg. A), or any
person who, in relation to any such registered scheme, is an approved trustee or service
provider as defined in section 2(1) of that Ordinance or who is an investment manager of
any such registered scheme or constituent fund;
any scheme which-

M is a registered scheme as defined in section 2(1) of the Occupational Retirement
Schemes Ordinance (Cap 426); or
(i) is an offshore scheme as defined in section 2(1) of that Ordinance and, if it is

regulated under the law of the place in which it is domiciled, is permitted to be

operated under the law of such place,

or any person who, in relation to any such scheme, is an administrator as defined

in section 2(1) of that Ordinance;

any government (other than a municipal government authority), any institution which
performs the functions of a central bank, or any multilateral agency;

except for the purposes of Schedule 5 to this Ordinance, any corporation which is-

M a wholly owned subsidiary of-

(A) an intermediary, or any other person carrying on the business of the
provision of investment services and regulated under the law of any
place outside Hong Kong; or

(B) an authorized financial institution, or any bank which is not an
authorized financial institution but is regulated under the law of any
place outside Hong Kong;

(i) a holding company which holds all the issued share capital of-

(A) an intermediary, or any other person carrying on the business of the
provision of investment services and regulated under the law of any
place outside Hong Kong; or

(B) an authorized financial institution, or any bank which is not an
authorized financial institution but is regulated under the law of any
place outside Hong Kong; or

(i) any other wholly owned subsidiary of a holding company referred to in
subparagraph (ii); or

any person of a class which is prescribed by rules made under section 397 of this

Ordinance for the purposes of this paragraph as within the meaning of this definition for

the purposes of the provisions of this Ordinance, or to the extent that it is prescribed by

rules so made as within the meaning of this definition for the purposes of any provision

of this Ordinance;

"property” (F4 %) includes-

(@)

money, goods, choses in action and land, whether in Hong Kong or elsewhere; and
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(b) obligations, easements and every description of estate, interest and profit, present or
future, vested or contingent, arising out of or incident to property as defined in paragraph
(a);

"prospectus" (?ﬁ&ﬁﬁg) means prospectus as defined in section 2(1) of the Companies Ordinance (Cap
32); (Repﬁaced 30 of 2004 s. 3)

"public” (>t 5% ~ A 5¢) means the public of Hong Kong, and includes any class of that public;

"purchase” (E ~ [} ), in relation to securities, includes subscribing for or acquiring the securities, in
whatever form the consideration may be;

"qualifying credit rating™ ({ EVfﬁ (5 ETEEA%) means-

@) a credit rating specified in Part 5; or
(b) any credit rating which, in the opinion of the Commission, is equivalent to a credit rating
specified in Part 5;

"recognized clearing house" (7 fi"7ifi f,17¥t) means a company recognized as a clearing house under
section 37(1) of this Ordinance;

“recognized counterparty” (72 i’ = ;) means-

@) an authorized financial institution;

(b) in relation to a particular transaction conducted by a corporation licensed for Type 3
regulated activity, another corporation which is also so licensed; or

(c) an institution prescribed by rules made under section 397 of this Ordinance for the
purposes of this definition as a recognized counterparty;

“recognized exchange company" (2’ % %) means a company recognized as an exchange company
under section 19(2) of this Ordinance;

"recognized exchange controller" (7’ ELﬁjU *) means a company recognized as an exchange controller
under section 59(2) of this Ordinance;

"recognized futures market" ?JF{ H &Tﬂ Ji%) means a futures market operated by a recognized exchange
company;

“recognized investor compensation company™ (F2F’ ##% 7 Efﬁ BN ﬁj) means a company recognized as
an investor compensation company under section 79(1) of this Ordinance;

"recognized stock market" I?:F[ =5h1 ﬁ Jﬂiz',) means a stock market operated by a recognized exchange
company;

"record" (sc'&%) means any record of information (however compiled or stored) and includes-

@) any books, deeds, contract or agreement, voucher, receipt or data material, or information
which is recorded otherwise than in a legible form but is capable of being reproduced in a
legible form; and

(b) any document, disc, tape, sound track or other device in which sounds or other data (not
being visual images) are embodied so as to be capable (with or without the aid of other
equipment) of being reproduced, and any film (including a microfilm), tape or other
device in which visual images are embodied so as to be capable (with or without the aid
of other equipment) of being reproduced:;

"registered” (5:f]) means registered under section 119 of this Ordinance, and "registration" (]?H“J) shall
be consprued accordingly;

"registered institution™ (%P'Jﬁ%ﬂ%) means an authorized financial institution which is registered under
section 119 of this Ordinance;

"Registrar of Companies"” (* _F[JéfP'J Ki i+~ ) means the Registrar of Companies appointed under section
303 of the Companies Ordinance (Cap 32);

"regulated activity" (<4 *Eﬂﬁ;‘w) means any of the regulated activities specified in Part 1 of Schedule 5
to this Ordinance, and a reference to a type of regulated activity by number shall be construed as a
reference to the type of regulated activity of that number as specified in that Part;

"regulated investment agreement™ (<-4 Eﬁ&?ﬁ%%} means an agreement the purpose or effect, or
pretended purpose or effect, of which is to provide, whether conditionally or unconditionally, to any
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party to the agreement a profit, income or other returns calculated by reference to changes in the
value of any property, but does not include an interest in a collective investment scheme;

"relevant provisions" ("EJ [ [5Y ) means the provisions of-

@) this Ordinance;

(b) Parts Il and XII of the Companies Ordinance (Cap 32), so far as those Parts relate,
directly or indirectly, to the performance of functions relating to-
(1 prospectuses;
(i) the purchase by a corporation of its own shares;
(iii)  acorporation giving financial assistance for the acquisition of its own shares,
whether or not such functions have been made the subject of a transfer order under
section 25 or 68 of this Ordinance;

) Parts Il and XII of the Companies Ordinance (Cap 32), for the purposes only of section
213 of this Ordinance, and so far as those Parts relate, directly or indirectly, to an
advertisement mentioned in section 38B(1) of that Ordinance; (Added 30 of 2004 s. 3)

“relevant share capital” (¥| F%f;ﬁ&ip) means the issued share capital of a corporation which is of a class
carrying rights to vote'in all circumstances at general meetings of the corporation;

"remuneration” (¥3["") includes money, any consideration, financial accommodation or benefit, whether
paid, provided or supplied directly or indirectly;

“repealed Commodities Trading Ordinance" (=& <<F?rjgﬁ£ﬂ? pL{E(7]) ) means the Commodities
Trading Ordinance (Cap 250) repealed under section 406 of this Ordinance;

“repealed Exchanges and Clearing Houses (Merger) Ordinance” (=/5x[#fY (% EL’:’I’?H%E,TFP’T(F% )%
f71) ) means the Exchanges and Clearing Houses (Merger) Ordinance (Cap 555) repealed under
section 406 of this Ordinance;

"repealed Leveraged Foreign Exchange Trading Ordinance™ (=!'5[# [~ <<$§ffﬁi?“ N E%FF'J'FE}' SR )
means the Leveraged Foreign Exchange Trading Ordinance (Cap 451) repealed under section 406
of this Ordinance;

"repealed Protection of Investors Ordinance™ (=/'5if#=p~ ( &Y # X)) means the Protection of
Investors

Ordinance (Cap 335) repealed under section 406 of this Ordinance;

“repealed Securities and Futures (Clearing Houses) Ordinance™ (=51 (F&55 = #H €7 G FTm) 75
f71) ) means the Securities and Futures (Clearing Houses) Ordinance (Cap 420) repealed under
section 406 of this Ordinance;

“repealed Securities and Futures Commission Ordinance” (=!5ali=fi (&5 = W TSR Fd 1%
7Y ) means the Securities and Futures Commission Ordinance (Cap 24) repealed under section
406 of this Ordinance;

"repealed Securities (Disclosure of Interests) Ordinance" (=!"5f# v (G55 (Frasting) X)) means
the Securities (Disclosure of Interests) Ordinance (Cap 396) repealed under section 406 of this
Ordinance;

"repealed Securities (Insider Dealing) Ordinance™ (=V'a[=pY (G55 (P15 & B2)E]) ) means the
Securities (Insider Dealing) Ordinance (Cap 395) repealed under section 406 of this Ordinance;

"repealed Securities Ordinance" (=!Ff=[v (555 [£[7]) ) means the Securities Ordinance (Cap 333)
repealed under section 406 of this Ordinance;

"repealed Stock Exchanges Unification Ordinance” (“1/5f=p% (G55 € kbR HERFT) ) means the
Stock Exchanges Unification Ordinance (Cap 361) repealed under section 406 of this Ordinance;

"responsible officer" (Ffj?i * E1) means an individual who is approved by the Commission under section
126(1) of this Ordinance as a responsible officer of a licensed corporation;

"Risk Management Committee™ ("% Bﬁm%‘ F1¢7), in relation to a recognized exchange controller,
means the committee of that name established under section 65(1) of this Ordinance by the
controller;
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"rules" (*flﬁ'[)-
(a)

(b)

(©)

(d)

in relation to a recognized exchange company, means the rules, regulations and

directions, by whatever name they may be called and wherever contained, governing-

M its exchange participants;

(i) the persons who may participate in any of the services it provides;

(iii)  the setting and levying of fees;

(iv) the listing of securities;

(V) the trading of securities or futures contracts;

(vi)  the provision of other services; or

(vii)  generally, its management, operations or procedures,

and includes, in respect of sections 24 and 92 of this Ordinance, its constitution;

in relation to a recognized clearing house, means the rules, regulations and directions, by

whatever name they may be called and wherever contained, governing-

M its clearing participants;

(i) the persons who may participate in any of the services it provides;

(iii)  the setting and levying of fees;

(iv) the provision of clearing and settlement services, and the suspension or
withdrawal of such services;

(V) the provision of other services; or

(vi) generally, its management, operations or procedures,

and includes, in respect of sections 41 and 92 of this Ordinance, its constitution;

in relation to a recognized exchange controller, means-

(1) its constitution; or

(i) the rules, regulations and directions, by whatever name they may be called and
wherever contained, governing the conduct or procedures of-
(A) the recognized exchange controller;
(B) the Risk Management Committee; or
© any person or body of persons declared in a notice under section 66(2) of

this Ordinance to be a person or body of persons (as the case may be) to
which this sub-subparagraph shall apply; or

in relation to a recognized investor compensation company, means-

Q) its constitution; or

(i) the rules, regulations and directions, by whatever name they may be called and
wherever contained, governing its management, operations or procedures, or its
provision of services;

"securities” (555 ) means-

(@)

(b)
(©
(d)
(€)
()

shares, stocks, debentures, structured products, loan stocks, funds, bonds or notes of, or
issued by, a body, whether incorporated or unincorporated, or a government or municipal
government authority;

rights, options or interests (whether described as units or otherwise) in, or in respect of,
such shares, stocks, debentures, structured products, loan stocks, funds, bonds or notes;
certificates of interest or participation in, temporary or interim certificates for, receipts
for, or warrants to subscribe for or purchase, such shares, stocks, debentures, loan stocks,
funds, bonds or notes;

interests in any collective investment scheme;

interests, rights or property, whether in the form of an instrument or otherwise,
commonly known as securities;

interests, rights or property which is interests, rights or property, or is of a class or
description of interests, rights or property, prescribed by notice under section 392 of this
Ordinance as being regarded as securities in accordance with the terms of the notice,
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but does not include-

Q) shares or debentures of a company that is a private company within the meaning of
section 29 of the Companies Ordinance (Cap 32);

(i) any interest in any collective investment scheme that is-

(A) a registered scheme as defined in section 2(1) of the Mandatory Provident Fund
Schemes Ordinance (Cap 485), or its constituent fund as defined in section 2 of
the Mandatory Provident Fund Schemes (General) Regulation (Cap 485 sub. leg.
A);

(B) an occupational retirement scheme as defined in section 2(1) of the Occupational
Retirement Schemes Ordinance (Cap 426); or

© a contract of insurance in relation to any class of insurance business specified in
the First Schedule to the Insurance Companies Ordinance (Cap 41);

(iii)  any interest arising under a general partnership agreement or proposed general
partnership agreement unless the agreement or proposed agreement relates to an
undertaking, scheme, enterprise or investment contract promoted by or on behalf of a
person whose ordinary business is or includes the promotion of similar undertakings,
schemes, enterprises or investment contracts (whether or not that person is, or is to
become, a party to the agreement or proposed agreement);

(iv) any negotiable receipt or other negotiable certificate or document evidencing the deposit
of a sum of money, or any rights or interest arising under the receipt, certificate or
document;

(V) any bill of exchange within the meaning of section 3 of the Bills of Exchange Ordinance
(Cap 19) and any promissory note within the meaning of section 89 of that Ordinance;

(vi) any debenture (other than a structured product) that specifically provides that it is not
negotiable or transferable;

(vii)  interests, rights or property which is interests, rights or property, or is of a class or
description of interests, rights or property, prescribed by notice under section 392 of this
Ordinance as not being regarded as securities in accordance with the terms of the notice;

"Securities and Futures Appeals Tribunal” (_=53K#5%%) means the Securities and Futures Appeals
Tribunal established by section 216 of this Ordinance;

"securities and futures industry" (555 #] €73 ) means the securities and futures market and participants
(other than investors) therein (including recognized exchange companies, recognized clearing
houses, recognized exchange controllers, recognized investor compensation companies and persons
carrying on any regulated activity), and any activities related to financial products that are carried
on in such securities and futures market or by such participants;

"securities and futures market" (775 V] €77f 5#4) means any market, exchange, place or service which
facilitates the bringing together on a regular basis persons who are parties to transactions related to
financial products;

"securities borrowing and lending agreement" (5757 fH €7{725%) means an agreement whereby a person
borrows or lends securities pursuant to an arrangement where the borrower undertakes to return
securities of the same description, or pay the equivalent value of the securities, to the lender, and
includes a stock borrowing within the meaning of section 19(16) of the Stamp Duty Ordinance (Cap

117);
"securities collateral” (55 £E41'f)-
@) in relation to a licensed corporation, means any securities-

(1) deposited with, or otherwise provided by or on behalf of a client of the licensed
corporation to, the licensed corporation; or
(i) deposited with, or otherwise provided by or on behalf of a client of the licensed
corporation to, any other intermediary or person,
which are so deposited or provided-
(A) as security for the provision by the licensed corporation of financial
accommodation; or
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(b)

(B) to facilitate the provision by the licensed corporation of financial
accommodation under an arrangement that confers on the licensed
corporation a collateral interest in the securities; or

in relation to a registered institution, means any securities-

(i)

(if)

deposited with, or otherwise provided by or on behalf of a client of the registered

institution to, the registered institution, in the course of the conduct of any

regulated activity for which the registered institution is registered; or

deposited with, or otherwise provided by or on behalf of a client of the registered

institution to, any other intermediary or person, in relation to such conduct of the

regulated activity,

which are so deposited or provided-

(A) as security for the provision by the registered institution of financial
accommodation; or

(B) to facilitate the provision by the registered institution of financial
accommodation under an arrangement that confers on the registered
institution a collateral interest in the securities;

"securities margin financing" (& 75 W& = FifieY) has the meaning assigned to it by Part 2 of Schedule 5

to this Ordinance;

"served" (:23%) includes given;

"shadow director" (
directors of a

f

1% Fi51) means a person in accordance with whose directions or instructions the
rporation are accustomed or obliged to act, but a person shall not be regarded as a

shadow director by reason only of the fact that the directors act on advice given by himin a
professional capacity;
"share" (J&{7)) means any share in the share capital of a corporation, and, except where a distinction
between stock and shares is express or implied, includes stock;
"short selling order" (& 2457 )-
subject to paragraph (b), means an order to sell securities in respect of which the seller, or
the person for whose benefit or on whose behalf the order is made, has a presently
exercisable and unconditional right to vest the securities in the purchaser of them by
virtue of having-

(@)

(b)

(a)
(b)

(i)

(i)

(iii)
(iv)

(v)

under a securities borrowing and lending agreement-

(A) borrowed the securities; or

(B) obtained a confirmation from the counterparty to the agreement that the
counterparty has the securities available to lend to him;

a title to other securities which are convertible into or exchangeable for the

securities to which the order relates;

an option to acquire the securities to which the order relates;

rights or warrants to subscribe for and to receive the securities to which the order

relates; or

entered into with any other person an agreement or arrangement of a description

prescribed by rules made under section 397 of this Ordinance for the purposes of

this subparagraph;

in relation to paragraph (a)(ii), (iii), (iv) or (v), does not include an order where the seller,

or the person for whose benefit or on whose behalf the order is made, has, at the time of

placing the order, issued unconditional instructions to obtain the securities to which the

order relates;

"specified debt securities" (#F’,F'EJ fﬁ%’ﬁ%ﬁ}‘) means debenture stocks, loan stocks, debentures, bonds, notes,
indexed bonds, convertible debt securities, bonds with warrants, non-interest bearing debt securities
and other securities or instruments acknowledging, evidencing or creating indebtedness-

which are issued or guaranteed by the Government;
which are issued by an issuer that has a qualifying credit rating for any of its debt

instruments; or
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(c) which are issued by any other issuer as may be approved by the Commission in writing in
a particular case;

"specified futures exchange" ($5/51H# €7 % B1FiT) means a futures exchange specified in Part 2;

"specified stock exchange" (3 H/55% % BAFT) means a stock exchange specified in Part 3;

"Stock Exchange Company" (%% FT) means the company incorporated under the Companies Ordinance
(Cap 32) and registered under that Ordinance by the name The Stock Exchange of Hong Kong
Limited;

"stock market" (F%?}‘ﬂ Ji%) means a place where persons regularly meet together to negotiate sales and
purchases of securities (including prices), or a place at which facilities are provided for bringing
together sellers and purchasers of securities; but does not include the office of-

€)] an exchange participant of a recognized exchange company which may operate a stock
market; or
(b) a recognized clearing house;
“structured product” (%ﬂ?ﬁ%‘[‘iifp l;ﬁlé[) means any -
(a) __instrument under which either or both of-
(i) ___some or all of the returns or any other amounts due, or both, are payable or purport to
be payable; and
(i) the method of settlement, whether by payment of cash or by delivery of any type of
securities, commodity, property, futures contract or otherwise, is determined or
purports to be determined:;
by reference to one or more of the following:

(A) changes in the value or level (as the case may be) of any type of securities,
commodity, index, property, interest rate, currency exchange rate or futures
contract;

(B) changes in the value or level (as the case may be) of a basket of more than one
type of securities, commodities, indices, properties, interest rates, currency
exchange rates or futures contracts; or

(C) the occurrence or non-occurrence of an event or events specified in the
instrument;

(b)  regulated investment agreement; or

(c) __interests, rights or property which is interests, rights or property, or is of a class or
description of interests, rights or property, prescribed by notice under section 392 of this
Ordinance as being regarded as a structured product in accordance with the terms of the
notice, whether or not falling within subparagraphs (i) to (iv) below,

but does not include-

() adirect interest in any collective investment scheme;

(i) depositary receipts;

(iii) _ preference shares;

(iv) __afloating rate note; and

(v) _interests, rights or property which is interests, rights or property, or is of a class or
description of interests, rights or property, prescribed by notice under section 392 of this
Ordinance as not being regarded as a structured product in accordance with the terms of the
notice;

"take-over offer" (J*f=f1%7), in relation to a corporation, means an offer made to all the holders (or all
the holders other than the person making the offer and his nominees) of the shares in the corporation
to acquire the shares or a specified proportion of them, or to all the holders (or all the holders other
than the person making the offer and his nominees) of a particular class of the shares to acquire the
shares of the class or a specified proportion of them;

"title" (£ ) includes name or description;

"trading right" (% p,AE), in relation to a recognized exchange company, means a right to be eligible to
trade through that exchange company or on a recognized stock market or a recognized futures
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market operated by that exchange company and entered as such a right in a list, roll or register kept
by that exchange company. (Amended 30 of 2004 s. 3)

2. References to subsidiary

[NO CHANGE TO REMAINDER OF SCHEDULE 1]
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Item

SCHEDULE 8

SECURITIES AND FUTURES APPEALS TRIBUNAL

[sections 215, 216, 217, 218,
219, 222,232,233 &
234 & Schedule 10]

PART 1

APPOINTMENT OF MEMBERS AND PROCEEDINGS OF TRIBUNAL, ETC.

PART 2

SPECIFIED DECISIONS

Division 1 - Specified decisions made by Commission

Provision
Section 93(12) of this Ordinance

Section 95(2) of this Ordinance

Section 97(2) of this Ordinance

Section 98(1) of this Ordinance

Section 104(1) of this Ordinance

Section 104(3) of this Ordinance

Section 104(3) of this Ordinance

Section 104(4) of this Ordinance

Section 104A(1) of this Ordinance

Section 104A(3) of this Ordinance

Description of decision
Requirement to pay costs or expenses.

Refusal to grant an authorization, or imposition of
any condition.

Amendment or revocation of any condition, or
imposition of any new condition.

Withdrawal of an authorization.

Refusal to authorize a collective investment scheme,
or imposition of any condition.

Refusal to approve an individual nominated in
respect of a collective investment scheme.

Withdrawal of approval of an individual nominated
in respect of a collective investment scheme.

Amendment or revocation of any condition, or
imposition of any new condition.

Refusal to authorize a structured product, or
imposition of any condition.

Refusal to approve an individual nominated in
respect of a structured product.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

Section 104A(3) of this Ordinance

Section 104A(4) of this Ordinance

Section 105(1) of this Ordinance

Section 105(3) of this Ordinance

Section 105(3) of this Ordinance

Section 105(4) of this Ordinance

Section 106(1) of this Ordinance
Section 106(3) of this Ordinance
Section 106(4) of this Ordinance
Section 116(1) of this Ordinance

Section 116(6) of this Ordinance

Section 117(1) of this Ordinance

Section 117(3) of this Ordinance

Section 119(1) of this Ordinance

Section 119(5) of this Ordinance

Section 120(1) of this Ordinance
Section 120(5) of this Ordinance

Section 120(7) of this Ordinance

Section 121(1) of this Ordinance

Withdrawal of approval of an individual nominated
in respect of a structured product.

Amendment or revocation of any condition, or
imposition of any new condition.

Refusal to authorize the issue of any advertisement,
invitation or document, or imposition of any
condition.

Refusal to approve an individual nominated in
respect of the issue of any advertisement, invitation
or document.

Withdrawal of approval of an individual nominated
in respect of the issue of any advertisement,
invitation or document.

Amendment or revocation of any condition, or
imposition of any new condition.

Withdrawal of an authorization.
Refusal to withdraw an authorization.
Imposition of any condition.

Refusal to grant a licence.

Imposition, amendment or revocation of any
condition, or imposition of any new condition.

Refusal to grant a licence for a period not exceeding
3 months.

Imposition, amendment or revocation of any
condition, or imposition of any new condition.

Refusal to grant registration.

Imposition, amendment or revocation of any
condition, or imposition of any new condition.

Refusal to grant a licence.
Imposition of any condition.

Amendment or revocation of any condition, or
imposition of any new condition.

Refusal to grant a licence for a period not exceeding
3 months.
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26.

27.

28.
29.

30.

31.

32.

33.
34.

35.
36.

37.
38.

39.

40.

41.

42,
43,
44,
45,
46.

47.

Section 121(3) of this Ordinance

Section 121(5) of this Ordinance

Section 122(1) of this Ordinance
Section 122(2) of this Ordinance

Section 124(1) of this Ordinance

Section 126(1) of this Ordinance

Section 126(3) of this Ordinance

Section 127(1) of this Ordinance
Section 130(1) of this Ordinance

Section 132(1) of this Ordinance

Section 132(3) of this Ordinance

Section 133(1) of this Ordinance

Section 133(2) of this Ordinance

Section 134(1)(a), (b), (c), (d), (e), (f),
(9), (h), (i) or (j) of this Ordinance

Section 134(4) of this Ordinance

Section 146(2) or (5)(b) of this
Ordinance

Section 146(5)(a) of this Ordinance
Section 146(6) or (7) of this Ordinance
Section 147(3)(a) of this Ordinance
Section 147(3)(b) of this Ordinance

Section 147(4) or (5) of this Ordinance

Section 159(1) of this Ordinance

Imposition of any condition.

Amendment or revocation of any condition, or
imposition of any new condition.

Refusal to approve an accreditation.
Refusal to approve a transfer of an accreditation.

Refusal to issue a duplicate licence or certificate of
registration.

Refusal to approve a person as a responsible officer.

Imposition, amendment or revocation of any
condition, or imposition of any new condition.

Refusal to vary any regulated activity.
Refusal to approve premises.

Refusal to approve a person to become or continue
to be a substantial shareholder.

Imposition, amendment or revocation of any
condition, or imposition of any new condition.

Direction to a licensed corporation.

Direction to a person.

Refusal to grant a modification or waiver.
Amendment of a modification or waiver, imposition,
amendment or revocation of any condition, or

imposition of any new condition.

Imposition of any condition.

Suspension of a licence.
Amendment of any condition.
Suspension of a licence.
Imposition of any condition.
Amendment of any condition.

Appointment of an auditor.
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48.

49.

50.

51.

52.

53.

54.

55.
56.
57.
58.

59.
60.
61.

62.
63.
64.

65.

66.

Section 159(4) of this Ordinance

Section 160(1) of this Ordinance

Section 160(8) of this Ordinance

Section 194(2)(i), (ii), (iii) or (iv)
of this Ordinance

Section 194(2) of this Ordinance

Section 195(1)(a), (b) or (c) of this
Ordinance

Section 195(2) of this Ordinance
Section 195(7) of this Ordinance
Section 196(1)(i), (ii) or (iii) of
this Ordinance

Section 196(2) of this Ordinance

Section 197(1)(a) or (b) of this
Ordinance

Section 197(2) of this Ordinance
Section 202(1) of this Ordinance
Section 203(1) of this Ordinance

Section 204(1)(a) or (b) of this
Ordinance

Section 205(1)(a) or (b) of this
Ordinance

Section 206(1) of this Ordinance

Section 208(1)(b) of this Ordinance

Section 208(1) of this Ordinance

Direction to pay any of the costs and expenses of
any examination and audit.

Appointment of an auditor.

Direction to pay any of the costs and expenses of
any examination and audit.

Exercise of power to revoke or suspend a licence or
the approval of a person as a responsible officer, to
publicly or privately reprimand a person, or to
impose a prohibition on a person.

Order to pay a pecuniary penalty.

Revocation or suspension of a licence.

Revocation of a licence.

Revocation or suspension of the approval of a person
as a responsible officer.

Exercise of power to revoke or suspend any
registration, to publicly or privately reprimand a
person, or to impose a prohibition on a person.

Order to pay a pecuniary penalty.

Revocation or suspension of any registration.

Revocation of any registration.
Requirement to transfer records.
Imposition of any condition.

Prohibition or requirement imposed on a licensed
corporation concerning transactions, etc.

Prohibition or requirement imposed on a licensed
corporation concerning relevant property.

Requirement imposed on a licensed corporation to
maintain property.

Substitution or variation of a prohibition or
requirement under section 204, 205 or 206 of this
Ordinance.

Refusal to withdraw, substitute or vary a prohibition
or requirement under section 204, 205 or 206 of this
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67.

68.
69.

70.

71.
72.

73

74.

75.

76.

17,

78.

[NO FURTHER CHANGES TO SCHEDULE 8]

Section 309(2) of this Ordinance

Section 309(3) of this Ordinance

Section 309(4)(a) or (b) of this
Ordinance

Section 403 of this Ordinance

Section 38A(1) of the Companies
Ordinance (Cap 32)

Section 342A(1) of the Companies
Ordinance (Cap 32)

Section 6(2) of the Securities and Futures
(Stock Market Listing) Rules (Cap 571
sub. leg. V)

Section 6(3)(b) of the Securities and
Futures (Stock Market Listing) Rules
(Cap 571 sub. leg. V)

Section 8(3) of the Securities and Futures
(Disclosure of Interests-Securities
Borrowing and Lending) Rules (Cap 571
sub. leg. X)

Section 8(4) of the Securities and Futures
(Disclosure of Interests-Securities
Borrowing and Lending) Rules (Cap 571
sub. leg. X)

Section 8(6) of the Securities and Futures
(Disclosure of Interests-Securities
Borrowing and Lending) Rules (Cap 571
sub. leg. X)

Section 4(4)(c) of the Securities and
Futures (Contracts Limits and Reportable
Positions) Rules (Cap 571 sub. leg. Y)

Ordinance.

Refusal to grant an exemption, or imposition of any
condition.

Refusal to grant an exemption, or imposition of any
condition.

Suspension or withdrawal of an exemption, or
amendment of any condition.

Imposition of any condition.

Refusal to issue a certificate of exemption, or
imposition of any condition.

Refusal to issue a certificate of exemption, or
imposition of any condition.

Obijection to a listing of securities. (Added L.N. 231
of 2002)

Imposition of any condition. (Added L.N. 231 of
2002)

Refusal to approve a corporation as an approved
lending agent. (Added L.N. 231 of 2002)

Imposition of any condition. (Added L.N. 231 of
2002)

Withdrawal of an approval. (Added L.N. 231 of
2002)

Refusal to give notice. (Added L.N. 231 of 2002)

Division 2 - Specified decisions made by Monetary Authority
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