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25 May 2011

Ms Becky Yu,
Clerk to Bills Committee
Bills Committee on the
Stamp Duty (Amendment) (No.2) Bill 2010,
Legislative Council Building,
8 Jackson Road,
Central, Hong Kong

Dear Ms Yu,

Stamp Duty (Amendment 0.2) Bill 2010 - Proposed Committee Stage Amendments
!HCSAH)

CSA to address outstanding issues

1. The Administration has not responded positively to my proposal to address the
following issues:

(a) No special stamp duty ("SSD") should be charged on the acquisition and
disposal of bare sites.

(b) Where there has been a transfer between associated corporations which is
exempted from both stamp duty and SSD, and the transferee subsequently
disposes of the property, the date of acquisition, for the purpose of SSD, should
be treated as the date of acquisition by the transferor, and not the date of transfer
to the transferee.

(c) There should be a "sunset clause" imposing a "sunset date" when SSD will
cease to be charged unless the Legislative Council ("Legeo") passes a resolution
to extend the sunset date.

2. I attach my proposed CSA for consideration by the Bills Committee (Attachment) and
would set out briefly the reasons for my proposal.

Acquisition and disposal of bare sites

3. SSD is imposed as an extraordinary measure under current exceptional circumstances
to discourage short-term speculation in residential units. Where a developer acquires a
bare site and sells the site before any building is erected on the site, no speculation
concerning residential units is involved and there should be no justification for
imposing any SSD.
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4. The imposition of SSD on disposal of bare sites may have the unintended effect of
reducing land supply. By way of examples:

(a) A developer who has acquired a bare site may go into financial difficulties and
may wish to sell the site before any building is erected on it.

(b) A developer may, for commercial reasons, decide not to develop the bare site
himself. For example, he may wish to sell a site which is too small to be
developed into a quality building to another developer who owns an adjoining
site to enable the other developer to amalgamate the 2 sites into a larger site for
a better development,

(c) [n either of the above cases, the imposition of SSD would inhibit the disposal of
the bare site by the developer with the consequence that supply is reduced.

5. I am therefore proposing that where a person acquires a bare site and disposes of the site
before any building is erected on the site within 24 months, SSD shall not be
chargeable.

6. The proposed amendments to sections 29CA(2) and 29DA(2) are intended to cover the

above scenarios.

Transfers between associated corporations

7. The Administration has accepted that SSD is not chargeable for a transfer between
associated corporations where the transfer is exempted from payment of stamp duty
under section 29H(3) or 45.

8. However, the Administration refuses to accept that for the purpose of SSD, in the event
of a disposal by the transferce, the 24-month period should count from the date of
acquisition by the transferor, instead of the transferee. The Administration is saying that
the period should count from the date of transfer to the transferee.

9. These transfers are effectively internal transfers within the same group. It would be
logical to count the 24 months from the date when the group first acquired the property,
Le. the date when the transferor acquired the property.

10. The proposed new sections 29CA(11) and 29DA(13B) provide that where an internal
transfer has taken place, the date of acquisition for the purpose of SSD shall be deemed
to be the date of acquisition by the transferor.
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Introduction of Sunset clause

11.

12.

13.

14.

15.

16.

17.

The Government says that SSD is needed as an extraordinary measure under the current
exceptional circumstances in Hong Kong to address short-term speculation in
residential units.

One would expect these exceptional circumstances to disappear in the not-too-distant
future and in such event, SSD should cease to apply.

One major problem with SDD is that it will severely reduce the flexibility of home
owners and genuine investors in the disposal or transfer of their properties. What is
more, a lot of innocent private owners who have not in any way participated in any
speculation may be caught by the measure. An owner may be forced to sell his unit due
to financial difficulties (such as loss of his job or unexpected losses in his business) or
change in family circumstances (such as matrimonial problems, disability or death in
the family and location of schools to which his children are accepted). I am given to
understand that there are some 1.5 million home owners in Hong Kong and they will all
be affected. Yet, the Administration has so far refused to make provision for exemption
or relief in these circumstances.

Although SSD is not imposed as a tax for revenue purpose, the Bill does not provide for
a date for the cessation of SSD, nor is a mechanism provided for the review of the
suitability of SSD by Legco.

As it now stands, the Bill will incorporate SSD as a permanent feature of the Stamp
Duty Ordinance.

SSD has already given rise to a lot of concerns among home owners, investors, estate
agents, the legal profession and the banking and financial community, quite apart from
developers. The imposition of SSD without a sunset clause:

(a) is unfair and prejudicial to home owners and genuine investors;
(b) will undermine the reputation of Hong Kong as a free-market economy;

(c) will ultimately have an adverse impact on an important sector of the economy of
Hong Kong.

The Administration has indicated that it will review SSD from time to time, but as
presently drafted, the Administration is under no compulsion to do so, nor can Legco
compel the Administration to do so. In my view, it would not be right for Legco to allow
the Bill to go through without providing for a mechanism whereby:
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(a) the Administration must review SSD and put forward its recommendation to
Legco, failing which SSD shall cease to apply;

(b) the Legco will be assured of a review and the decision to continue or not to
continue with SSD will rest with Legco.

18.  Tam therefore proposing a sunset date of say, 18 months from 20 November 2010, by
which date SSD will cease to apply. You will see that I propose a new section 69 which

provides that:

(a) the SSD will cease to apply at midnight on 19 May 2012, being 18 month after
the effective date of the SSD;

(b) Legco has power to amend the sunset date by resolution.

Yours sincerely,

Abraham Shek Lai-him
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Attachment
The Stamp Duty (Amendment) (No.2) Bill
Draft Committee Stage Amendments

proposed by
The Hon Abraham Shek Lai-him SBS, JP

Section 29CA

1.

In the proposed section 29CA (2), by deleting the full stop and adding -

", and for the purpose of this section and head 1(1B) in the First Schedule, special
stamp duty is not chargeable if a person acquired residential property comprising
land without any building erected thereon and disposes of the property before any
building is erected on the land, within the 24-month period"

In the proposed section 29CA by adding the following -

"(11) For the purpose of this section and head 1(1B) in the First Schedule, if a
person acquired residential property from another person under an
instrument on which stamp duty is not chargeable pursuant to section 29H(3)
or 45, the date of acquisition of the property by that person shall be deemed to
be the date on which the other person had acquired the property."

Section 29DA

3.

In the proposed section 29DA(2), by deleting the full stop and adding -

", and for the purpose of this section and head 1(1AA) in the First Schedule, special
stamp duty is not chargeable if a person acquired residential property comprising
land without any building erected thereon and disposes of the property before any
building is erected on the land, within the 24-month period"

In the proposed section 29DA by adding the following -

"(13B) For the purpose of this section and head 1(1AA) inthe First Schedule, if
a person acquired residential property from another person under an instrument on
which stamp duty is not chargeable pursuant to section 29H(3) or 45, the date of
acquisition of the property by that person shall be deemed to be the date on which the
other person had acquired the property.”

New Section 69

5.

By adding the following -

Section 69 added
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Before the First Schedule -

Add

"69. Expiry of [Stamp Duty (Amendment) (No. 2) Ordinance 2010[ [Note the
Ordinance should now be re-named " Stamp Duty (Amendment) Ordinance
2011" ]

Q) The amendments to this Ordinance effected by the [Stamp Duty
(Amendment) (No. 2) Ordinance 2010] [Note the Ordinance should
now bere-named " Stamp Duty (Amendment) Ordinance 2011" .] shall
expire at midnight on 19 May 2012.

(2 The Legidative Council may by resolution amend subsection (1) by

substituting for the date specified therein such date as may be specified
in the resolution.
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