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198.  Interpretation
(1) Inthis Part—
Commission (E522 14 kE) means—

(@) subject to paragraphs (b) and (c), the Securities and
Futures Commission referred to in section 3(1) of the
Securities and Futures Ordinance (Cap. 571);

(b) if any relevant transfer order made under section 25 of
that Ordinance is in force, the recognized exchange
company concerned or both the Securities and Futures
Commission and the recognized exchange company
concerned, in accordance with the provisions of that
order; or

(c) if any relevant transfer order made under section 68 of
that Ordinance is in force, the recognized exchange
controller concerned or both the Securities and Futures
Commission and the recognized exchange controller
concerned, in accordance with the provisions of that
order;

contingent buy-back contract ({3fHf & 21 5 %) means a contract
entered into by a company relating to any of its shares—

(a) thatis not a contract to buy back those shares; but

(b) under which the company may (subject to any
conditions) become entitled or obliged to buy back those
shares;

distributable profits (7] 43 JkF3E), in relation to the making of a
payment by a company, means those profits out of which the
company could lawfully make a distribution equal in value to
the payment;
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recognized exchange controller (3Z7]#E#H] A) has the meaning
given by section 1 of Part 1 of Schedule 1 to the Securities
and Futures Ordinance (Cap. 571);

specified Chinese language newspaper (F5HH S #;E) means a
Chinese language newspaper that is specified under
subsection (2);

specified English language newspaper (f5HHZ<SC#;E) means an
English language newspaper that is specified under subsection
(2).

(2) The Chief Secretary for Administration may specify Chinese
language newspapers and English language newspapers for
the purposes of this Part and must publish a list of the
specified newspapers in the Gazette.

! ltem 3 /%5 3 18
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205.  Permitted reductions of share capital

(1) A company may, in accordance with the procedure specified
in section 206, reduce its share capital under this Division in
any way.

NeteExamples—

Forexample—?

1. A company may extinguish or reduce the liability on any of its shares
in respect of share capital not paid up.

2. A company may, either with or without extinguishing or reducing
liability on any of its shares—

(a) cancel any paid-up share capital that is lost or unrepresented
by available assets; or

(b) repay any paid-up share capital in excess of the company’s
wants.

(2) However, a company must not reduce its share capital if, as a
result of the reduction, there would no longer be any member
of the company holding shares other than redeemable shares.

(3) This Division is subject to any provision of a company’s
articles that prohibits or restricts the reduction of the
company’s share capital.

2 ltem 3 /%5 3 18
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207.  ANBERFDERTRD AABIETT
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207.

Offence if share capital is reduced in contravention of Division

(1)

(2)

3)

If a company reduces its share capital in contravention of this
Division, the company, and every responsible person of the
company, commit an offence and each is liable—

(@) on conviction on indictment to a fine of $1,250,000 and
to imprisonment for 5 years; or

(b) on summary conviction to a fine of $150,000 and to
imprisonment for 12 months.

An offence is not committed under this section in relation to a
reduction of share capital by a company only because one or
more directors of the company commit an offence under
section 202 in making a solvency statement for the purposes
of the reduction of share capital.

An offence is not committed under this section if the
reduction of share capital occurs as a result of a share
redemption or buy-back in accordance with Division 4 or as
otherwise provided in this Ordinance.

6
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213.

Public notice of reduction of share capital

(1) If a Before-the-end-of-the-week-after-the-week-in-which-the
special resolution for reduction of share capital is passed, the
company must, on or before the date specified in subsection
(1A)," publish a notice in the Gazette—

stating that the company has approved a reduction of
share capital,

specifying the amount of share capital to be reduced and
the date of the special resolution;

stating where the special resolution and solvency
statement are available for inspection; and

stating that a member of the company who did not
consent to or vote in favour of the special resolution or a
creditor of the company may, within 5 weeks after the
date of the special resolution, apply to the Court under
section 215 for cancellation of the special resolution.

(1A) The date is—

(@)

a date that falls on the last business day of the week after

(b)

the week in which the special resolution is passed; or
iIf the period between the date in paragraph (a) and the

date on which the special resolution is passed is less than
4 business days (both dates exclusive), a date that falls
on the last business day of the week next following.®

Examples:

1.

The special resolution is passed on 2 February of a year (Thursday).

Apart from Saturdays and Sundays, all other dates in February of that
year are business days. The date that falls on the last business day of

7

8
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the week after the week in which the special resolution is passed is 10
February (Friday) of that year. There are 5 business days between 2
February and 10 February. The relevant notice must be published in
the Gazette on or before 10 February (Friday) of that year®.

2. The special resolution is passed on 30 March of a year (Friday). Both
4 April (Wednesday) and 6 April (Friday) of that year are general
holidays. 2 April (Monday), 3 April (Tuesday), 5 April (Thursday)
and 13 April (Friday) of that year are business days. The date that
falls on the last business day of the week after the week in which the
special resolution is passed is 5 April (Thursday). There are only 2
business days between 30 March and 5 April. Therefore, the relevant
notice must be published in the Gazette on or before the last business
day of the week next following, which is 13 April (Friday) of that

year.™

(2) Before the end of the week after the week in which the special
resolution for reduction of share capital is passed, the
company must also—

(@) publish a notice to the same effect as the notice under
subsection (1) in at least one specified Chinese language
newspaper and at least one specified English language
newspaper; or

(b) give written notice to that effect to each of its creditors.

(3) If the company contravenes subsection (1) or (2), the
company, and every responsible person of the company,
commit an offence, and each is liable to a fine at level 3 and,
in the case of a continuing offence, to a further fine of $300
for each day during which the offence continues.

(4) The company must deliver to the Registrar for registration a
copy of the solvency statement no later than the day on which
the company—

(@) publishes the notice under subsection (1); or

9
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9

()

(6)

(b) if earlier, first publishes the notice or gives notice to
creditors under subsection (2).

If the company contravenes subsection (4), the company, and
every responsible person of the company, commit an offence,
and each is liable to a fine at level 5 and, in the case of a
continuing offence, to a further fine of $1,000 for each day
during which the offence continues.

For the purposes of subsection (1A), business day ( )

means a day that is not—
(a) a qgeneral holiday:

(b) a Saturday: or

(c) a black rainstorm warning day or gale warning day as

defined by section 71(2) of the Interpretation and
General Clauses Ordinance (Cap.1).™

11
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218.

Company to deliver copy of order of Court to Registrar

(1) Within 154" days after the making of an order by the Court
under section 217, or within any longer period ordered by the
Court, the company must deliver an office copy of the order to
the Registrar for registration.

Note—

-"3.'. '13 O—E0u

(2) If the company contravenes subsection (1), the company, and
every responsible person of the company, commit an offence,
and each is liable to a fine at level 3 and, in the case of a
continuing offence, to a further fine of $300 for each day
during which the offence continues.

12
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2109.

Registration of return if no application to Court

(1)

(2)

If—

(@) no application is made under section 215 in respect of
the special resolution for reduction of share capital; and

(b) the company delivers a return that complies with
subsection (2) to the Registrar no earlier than 5 weeks
and no later than 7 weeks after the date of the special
resolution,

the Registrar must register the return.
Notes—

3—Under section 210(2), tFhe special resolution and the reduction of share
capital take effect when the return is registered by the Registrar-{see-sectien

The return—
(@) must be in the specified form;

(b) must contain particulars of the reduction of share capital;
and

(c) must include a statement of capital, as at the time
immediately after the reduction of share capital, that
complies with section 196.

14
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220.

Registration of return if application to Court
(1) I—

(a)
(b)

an application is made under section 215 in respect of
the special resolution for reduction of share capital;

either—

(i)
(if)

the Court makes an order under section 217
confirming the special resolution; or

the proceedings on the application are ended
without determination by the Court (for example,
by the withdrawal of the application); and

the company delivers to the Registrar a return that
complies with subsection (2)—

(i)
(if)

within 154" days after the making of the order, or
within any longer period ordered by the Court; or

within 154 days after the proceedings are ended
without determination by the Court or, if there are
more than one such proceedings, the last of them
are so ended,

the Registrar must register the return.
Notes—

1—Under section 210(2), tFhe special resolution and the reduction of share
capital take effect when the return is registered by the Registrar-{see-sectien

210(2)).

Fesolition EG E"el Il ele_g|st|a| ”ﬁ';."“' 14 da? SI altell ) 'SF pl assed—{see
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any-longer period-ordered by the Court (see section 238).17
(2) The return—
(@) must be in the specified form;

(b) must contain particulars of the reduction of share capital;
and

(c) must include a statement of capital, as at the time
immediately after the reduction of share capital, that
complies with section 196.
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222.

Creditors entitled to object to reduction of share capital

(1) If this section applies (see section 221(2) and (4)), a creditor
of the company is entitled to object to the reduction of share
capital if the creditor is entitled, at the date fixed by the Court,
to any debt or claim that would be admissible in proof against
the company if the company were to commence being wound
up on that date.

(2) The Court must settle a list of creditors entitled to object.
(3) For the purposes of subsection (2)thatpurpese®!, the Court—

(a) must ascertain, as far as possible without requiring an
application from any creditor, the names of those
creditors and the nature and amount of their debts or
claims; and

(b) may publish a notice fixing a period within which, or a
date by which, creditors not on the list are to claim to be
entered on the list or are to be excluded from the right of
objecting.

(4) If a creditor on the list whose debt or claim is not discharged
or has not determined does not consent to the reduction, the
Court may, if it thinks fit, dispense with the consent of the
creditor on the company securing payment of the debt or
claim.

(5) For the purposes of subsection (4)thatpurpese®, the debt or
claim must be secured by appropriating (as the Court directs)
the following amount—

21

22
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(a)

(b)

if the company admits the full amount of the debt or
claim or, though not admitting it, is willing to provide
for it, the full amount of the debt or claim; or

if the company does not admit, and is not willing to
provide for, the full amount of the debt or claim, or if the
amount is contingent or not ascertained, an amount fixed
by the Court after an inquiry and adjudication as if the
company were being wound up by the Court.
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225.  Registration of order, minute and return
(1) If—
(a) the Court makes an order under section 224 confirming
the reduction of share capital; and
(b) within 154% days after the making of the order, or within
any longer period ordered by the Court, the company
delivers to the Registrar—
(i) an office copy of the order;
(i) a minute that complies with subsection (2) and that
is approved by the Court; and
(iii)  areturn that complies with subsection (3),
the Registrar must register the order, minute and return.
Note—
OMPany "24 0—teg
(2) The minute must state, with respect to the company’s share
capital as altered by the order—
(a) the amount of the share capital;
(b) the total number of issued shares in the company;
(c) the amount of each share; and
(d) the amount paid up and the amount (if any) remaining
unpaid on each share.
(3) The return—
(@) must be in the specified form;
2 Iteml/% 118
2 ltem3 /% 3 I
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(4)

()

(b) must contain particulars of the reduction of share capital
(by reference to the order or minute, or otherwise); and

(c) must include a statement of capital, as at the time
immediately after the reduction of share capital, that
complies with section 196.

The special resolution, as confirmed by the order, takes effect
on registration of the order, minute and return by the
Registrar.

Notice of the registration must be published in the manner
directed by the Court.
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226.  Certification of registration

(1) The Registrar must certify the registration of an order, minute
and return under section 225.
(2) The certificate must be siggSed by the Registrar—er—bearthe
: s nrinted.of .
(3) The certificate is conclusive evidence—

(@) that the requirements of this Ordinance for the reduction
of share capital have been complied with; and

(b) that the company’s share capital is as stated in the
minute.

2 1tem9 /% 9 15
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227.  Liability to creditors omitted from list of creditors

(1) This section applies to a reduction of share capital confirmed
by the Court under section 224 if—

(a) a creditor entitled to object to the reduction of share
capital was not entered on the list of creditors because
the creditor was not aware—

(i) of the proceedings for reduction of share capital; or

(i) of their nature or effect with respect to the
creditor’s debt or claim; and

(b) after the reduction of share capital the company is unable
to pay the debt or claim.

(2) A person who was a member of the company on the date of
registration of the order confirming the special resolution for
the reduction is liable to contribute for the payment of the debt
or claim an amount not exceeding the amount that the person
would have been liable to contribute if the company had
commenced to be wound up on the day before that date.

(3) If the company is wound up, the Court, on application by the
creditor and proof of the creditor’s lack of awareness referred
to in subsection (1)(a), may, if it thinks fit—

(@) settle a list of persons liable to contribute under this
section; and

(b) make and enforce calls and orders on them as if they
were ordinary eentributerscontributories® in a winding
up.

(4) Nothing in this section affects the rights of the contributories
among themselves.

2% 1tem 10 %5 10 1§
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231.

General power of company to buy back its own shares

(1) Subject to subsections (2) and (3) and Subdivision 6, a
company may buy back its own shares in accordance with—

(@) for a listed company, Subdivision 4;
(b) for an unlisted company, Subdivision 5.

(2) A company’s articles may prohibit or restrict a buy-back by
the company of its own shares.

(3) A company must not buy back its own shares if, as a result of
the buy-back, there would no longer be any member of the
company holding shares other than redeemable shares.

(4) A buy-back that contravenes subsection (3) is void.?’

Note—
E . . .

id 28

27
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233.

Share buy-back under general offer

(1)

(2)

(3)

(4)

A listed company may buy back its own shares under a
general offer that is authorized in advance by resolution of the
company.

The company must include with the notice of the proposed
resolution—

(@) a copy of the document containing the proposed general
offer; and

(b) a statement, signed by the directors of the company,
containing information that would enable a reasonable
person to form a valid and justifiable opinion as to the
merits of the offer.

If, under the proposed general offer, a member of the
company may be compelled to dispose of the member’s shares
under Division 5 of Part 13 (compulsory acquisition after
general offer for share buy-back)—

(a) the company must appoint an independent investment
adviser to advise members who may be affected by the
compulsory disposal on the merits of the offer; and

(b) the resolution authorizing the offer must be a special
resolution on which no non-tendering member votes.

A person is eligible for appointment as an investment adviser
under subsection (3)(a) only if—

(@) the person is a corporation licensed to carry on, or an
authorized financial institution registered for carrying
on, a business in advising on securities or advising on
corporate finance under Part V of the Securities and
Futures Ordinance (Cap. 571); and
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(b) the person is neither’®ret—

(i) a member, officer, shadow director or employee of
the company making the general offer or of an
associated company of that company; nores>

(i) an associated company of the company making the
general offer.

(5) For the purposes of a special resolution referred to in
subsection (3)(b)—

(a) a non-tendering member is to be regarded as voting not
only if the non-tendering member votes on a poll on the
question whether the resolution should be passed but
also if the non-tendering member votes on the resolution
otherwise than on a poll;

(b) any member of the company may demand a poll on that
question; and

(c) a vote or a demand for a poll by a person as proxy for a
member is the same as a vote or a demand by the
member.

(6) Inthis section—
general offer (2ABHEE %) has the meaning given by section 696;

non-tendering member (%K &) has the meaning given by
section 694.

29

30
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237.  No assignment of right to buy back own shares

The following rights of a listed company are not capable of being
assigned—

(@) rights under a general offer authorized under section
233;

(b) rights under a buy-back on a recognized stock market or
on an approved stock exchange authorized under section

234;
(c) rights under a contract authorized under section 235.
Note—

. 1tem3 %5 3 15
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253.  Special resolution for payment out of capital

(1) Subject to section 252(3), a company may make a payment
out of capital in respect of the redemption or buy-back of its
own shares by special resolution in accordance with this
Subdivision.

(2) Subject to section 258, the payment out of capital and the
redemption or buy-back must be made no earlier than 5 weeks
and no later than 7 weeks after the date of the special
resolution.

Note—

2 1tem3 /%5 3 15
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256.

Public notice of payment out of capital

(1) 7o =cieresroopd ot the weale prtar ton el i upn on tan
special resolution for payment out of capital is passed, the
company must, on or before the date specified in subsection
(1A),* publish a notice in the Gazette—

(a) stating that the company has approved a payment out of
capital,

(b) specifying the amount of the payment out of capital and
the date of the special resolution;

(c) stating where the special resolution and solvency
statement are available for inspection; and

(d) stating that a member of the company who did not
consent to or vote in favour of the special resolution or a
creditor of the company may, within 5 weeks after the
date of the special resolution, apply to the Court under
section 258 for cancellation of the special resolution.

(1A) The date is—

(a) a date that falls on the last business day of the week after
the week in which the special resolution is passed: or

(b) if the period between the date in paragraph (a) and the
date on which the special resolution is passed is less than
4 business days (both dates exclusive), a date that falls
on the last business day of the week next following.3*

Examples:

1. The special resolution is passed on 2 February of a year (Thursday).

Apart from Saturdays and Sundays, all other dates in February of that
year are business days. The date that falls on the last business day of
the week after the week in which the special resolution is passed is 10

33

34
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February (Friday) of that year. There are 5 business days between 2
February and 10 February. The relevant notice must be published in
the Gazette on or before 10 February (Friday) of that year.*®

2. The special resolution is passed on 30 March of a year (Friday). Both
4 April (Wednesday) and 6 April (Friday) of that year are general
holidays. 2 April (Monday), 3 April (Tuesday), 5 April (Thursday)
and 13 April (Friday) of that year are business days. The date that
falls on the last business day of the week after the week in which the
special resolution is passed is 5 April (Thursday). There are only 2
business days between 30 March and 5 April. Therefore, the relevant
notice must be published in the Gazette on or before the last business
day of the week next following, which is 13 April (Friday) of that

year (Friday).*®

(2) Before the end of the week after the week in which the special
resolution for payment out of capital is passed, the company
must also—

(@) publish a notice to the same effect as the notice under
subsection (1) in at least one specified Chinese language
newspaper and at least one specified English language
newspaper; or

(b) give written notice to that effect to each of its creditors.

(3) If the company contravenes subsection (1) or (2), the
company, and every responsible person of the company,
commit an offence, and each is liable to a fine at level 3 and,
in the case of a continuing offence, to a further fine of $300
for each day during which the offence continues.

(4) The company must deliver to the Registrar for registration a
copy of the solvency statement no later than the day on which
the company—

(@) publishes the notice under subsection (1); or

35

36
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()

(6)

(b) if earlier, first publishes the notice or gives notice to
creditors under subsection (2).

If the company contravenes subsection (4), the company, and
every responsible person of the company, commit an offence,
and each is liable to a fine at level 5 and, in the case of a
continuing offence, to a further fine of $1,000 for each day
during which the offence continues.

For the purposes of subsection (1A), business day ( )

means a day that is not—
(a) a qgeneral holiday:

(b) a Saturday: or

(c) a black rainstorm warning day or gale warning day as

defined by section 71(2) of the Interpretation and
General Clauses Ordinance (Cap. 1).*’

37
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261.

Company to deliver copy of order of Court to Registrar

(1) Within 154% days after the making of an order by the Court
under section 260, or within any longer period ordered by the
Court, the company must deliver an office copy of the order to
the Registrar for registration.

Note—

-"3.'. '39 O—E0u

(2) If the company contravenes subsection (1), the company, and
every responsible person of the company, commit an offence,
and each is liable to a fine at level 3 and, in the case of a
continuing offence, to a further fine of $300 for each day
during which the offence continues.
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262.

General prohibition on acquisition of own shares

(1) Except as provided by this Ordinance, a company must not
acquire its own shares, whether by redemption, buy-back,
subscription or otherwise.

(2) If a company contravenes subsection (1), an offence is
committed by—

(@) the company;
(b) every responsible person of the company; and

(c) every non-tendering member of the company (as defined
by section 694) who knowingly permits the
contravention.

(3) A person who commits an offence under subsection (2) is
liable—

(@) on conviction on indictment to a fine of $1,250,000 and
to imprisonment for 5 years; or

(b) on summary conviction to a fine of $150,000 and to
imprisonment for 12 months.

(4) Subject to subsection 231(45*) and Division 2 of Part 14
(remedies for unfair prejudice to members’ interests), a
redemption or buy-back of shares by a company under this
Division is not void only because of a failure to comply with
this Division.

| (5)—A buy-back that-contravenes section-231(3) is void-2

M
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266.

Return of share redemption or buy-back

(1) A company that redeems or buys back any shares under this
Division must, within 154* days after the date on which the
shares are delivered to the company, deliver a return to the
Registrar for registration.

(2) The return—
(@) must be in the specified form;

(b) must state, for the shares of each class redeemed or
bought back—

(i) the number of shares; and
(i) the date on which they were delivered to the
company;

(c) must include a statement of capital, as at the time
immediately after the redemption or buy-back, that
complies with section 196;

(d) in the case of a listed company, must also state, for the
shares of each class redeemed or bought back—

(i) the maximum and minimum prices paid in respect
of the shares; and

(if) the aggregate amount paid by the company for the
shares; and

(e) in the case of a redemption or buy-back financed by a
payment out of capital, must also state particulars of the
payment including the date and amount of the payment.

44
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(3) Details of shares delivered to the company on different dates
and under different contracts may be included in a single
return. If this is done, the amount required to be stated under
subsection (2)(d)(ii) is the aggregate amount paid by the
company for all the shares to which the return relates.

(4) If the company contravenes subsection (1), the company, and
every responsible person of the company, commit an offence,
and each is liable to a fine at level 6 and, in the case of a
continuing offence, to a further fine of $2,000 for each day
during which the offence continues.
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271.

Prohibition on financial assistance for acquisition of shares or
for reducing or discharging liability for acquisition

(1)

(2)

(3)

(4)

If a person is acquiring or proposmg to acquire shares in a
company%ﬂs—he@ng%emp&ny the company or any of its
subsidiaries*” must not give flnanC|aI assistance directly or
indirectly for the purpose of the acquisition before or at the
same time as the acquisition takes place, except as provided
by this Division.

If—

(a) a person has acquired shares in a company-erits-helding
company’™; and

(b) any person has incurred a liability for the purpose of the
acquisition,

the company or any of its subsidiaries ™ must not give
financial assistance directly or indirectly for the purpose of
reducing or discharging the liability, except as provided by
this Division.

This section does not apply to the giving of financial
assistance by a company for the purpose of the acquisition of
a share in its holding company or for the purpose of reducing
or discharging a liability incurred for such an acquisition if the
holding company is a company incorporated outside Hong
Kong.

If a company contravenes subsection (1) or (2), the company,
and every responsible person of the company, commit an

49
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offence, and each is liable to a fine of $150,000 and to
imprisonment for 12 months.
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272. Censeguences—offailingFailure to comply W|th Division_does

not affect validity of financial assistance, etc.>

If a company gives financial assistance in contravention of this
Division, the validity of the financial assistance and of any contract
or transaction connected with it is not affected only because of the
contravention.
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276.  Exception for employee share schemes
(1) Subject to section 278, this Division does not prohibit—

(a) the giving by a company, in good faith in the interests of
the company, of financial assistance for the purposes of
an employee share scheme; or

(b) the giving of financial assistance by a company for the
purposes of, or in connection with, anything done by the
company or another company in the same group of
companies for the purposes of enabling or facilitating
transactions in shares in the company or its holding
company between, and involving the acquisition of
beneficial ownership of those shares by—

(i) persons employed or formerly employed in good
faith by that company or another company in the
same group of companies; or

(i) spouses, widows, widowers, or minor children of
persons referred to in subparagraph (i).

(2) Inthis section—

children (%) includes step-children,—and illegitimate children
and children adopted in any manner recognized by the law of
Hong Kong**:

employee share scheme ({g & 22 %1 &) means a scheme for

encouraging or facilitating the holding of shares in a company
by or for the benefit of—

(a) persons employed or formerly employed in good faith by
that company or another company in the same group of
companies; or

2 |tem 17 /%5 17 18
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(b) spouses, widows, widowers, or minor children of
persons referred to in paragraph (a);

minor children (>£p%X4-172) means children who are under 18
years of age.
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277.  Exception for loans to employees

(1) Subject to section 278, this Division does not prohibit the
making by a company of loans to its eligible employees for
the purpose of enabling them to acquire fully paid shares in
the company or its holding company to be held by them by
way of beneficial ownership.

(2) In this section—

child (+%z) includes a step-child,—and illegitimate child and child
adopted in any manner recognized by the law of Hong
Kong™:

eligible employees (& & &% HJ{& &), in relation to a company,
means persons employed in good faith by the company, other
than—

(a) adirector of the company;
(b) adirector’s spouse;
(c) adirector’s child who is under 18 years of age;

(d) atrustee of a trust (other than an employee share scheme
as defined by section 276(2) or a pension scheme)—

(i) the beneficiaries of which include a person referred
to in paragraph (a), (b) or (c); or

(if) the terms of which confer a power on the trustees
that may be exercised for the benefit of a person
referred to in paragraph (a), (b) or (c); or

(e) a partner of a person referred to in paragraph (a), (b) or
(c) or of a trustee referred to in paragraph (d).
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279.

Financial assistance not exceeding 5% of shareholders funds

(1) A company may give financial assistance for the purpose of
the acquisition of a share in the company or its holding
company or for the purpose of reducing or discharging a
liability incurred for such an acquisition if—

(a) the directors resolve, before the assistance is given,
that—

(i) the company should give the assistance;

(if) giving the assistance is in the best interests of the
company; and

(i) the terms and conditions under which the
assistance is to be given are fair and reasonable to
the company;

(b) on the same day that the directors pass the resolution, the
directors who vote in favour of it make a solvency
statement that complies with Division 2 in relation to the
giving of the assistance;

(c) the aggregate amount of the assistance and any other
financial assistance given under this section that has not
been repaid does not exceed 5% of the aggregate-amount

and—thepaid up share capital and > reserves of the
company (as that-aggregate-ameuntis-disclosed in the

most recent audited financial statements of the
company);_and
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o o fair valuai on with 1

(2)

(3)

(4)

giving-of the-assistance;-ar 456

(e) the assistance is given not more than 12 months after the
day on which the solvency statement is made under
paragraph (b).

The resolution of the directors under subsection (1)(a) must
set out in full the grounds for their conclusions as to the
matters referred to in subsection (1)(a)(i), (i) and (iii).

A reference in subsection (1)(c) to any other financial
assistance given under this section that has not been repaid
includes the amount of any financial assistance given in the
form of a guarantee or security for which the company
remains liable at the time the financial assistance in question
IS given.

Within 15 days after giving financial assistance under this
section, the company must send to each member of the
company a copy of the solvency statement made under
subsection (1)(b) and a notice containing the following
information—

(a) the class and number of shares in respect of which the
assistance was given;

(b) the consideration paid or payable for those shares;

(c) the name of the person receiving the assistance and, if a
different person, the name of the beneficial owner of
those shares;

(d) the nature, the terms and—f-quantifiable;>” the amount of
the assistance.
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(5) If the company contravenes subsection (4), the company, and
every responsible person of the company, commit an offence,
and each is liable to a fine at level 3 and, in the case of a
continuing offence, to a further fine of $300 for each day
during which the offence continues.
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280.  Financial assistance with approval of all members

(1)

(2)

A company may give financial assistance for the purpose of
the acquisition of a share in the company or its holding
company or for the purpose of reducing or discharging a
liability incurred for such an acquisition if—

(a) the directors resolve, before the assistance is given,
that—

(i) the company should give the assistance;

(if) giving the assistance is in the best interests of the
company; and

(i) the terms and conditions under which the
assistance is to be given are fair and reasonable to
the company;

(b) on the same day that the directors pass the resolution, the
directors who vote in favour of it make a solvency
statement that complies with Division 2 in relation to the
giving of the assistance;

(c) the giving of the assistance is approved by written
resolution of all members of the company before the
assistance is given; and

(d) the assistance is given not more than 12 months after the
day on which the solvency statement is made under
paragraph (b).

The resolution of the directors under subsection (1)(a) must
set out in full the grounds for their conclusions as to the
matters referred to in subsection (1)(a)(i), (ii) and (iii).
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281.  Financial assistance by ordinary resolution

(1) A company may give financial assistance for the purpose of
the acquisition of a share in the company or its holding
company or for the purpose of reducing or discharging a
liability incurred for such an acquisition if—

the directors resolve, before the assistance is given,
that—

(@)

(i)
(i)

(iii)

the company should give the assistance;

giving the assistance is in the best interests of the
company and is of benefit to those members of the
company not receiving the assistance; and

the terms and conditions under which the
assistance is to be given are fair and reasonable to
the company and to those members not receiving
the assistance;

(b) on the same day that the directors pass the resolution, the
directors who vote in favour of it make a solvency
statement that complies with Division 2 in relation to the
giving of the assistance;

the company sends to each member of the company a
copy of the solvency statement made under paragraph
(b) and a notice containing the following information—

(c)

(i)
(if)

(iii)
(iv)

the nature and terms of the assistance and the name
of the person to whom it will be given;

if it will be given to a nominee for another person,
the name of that other person;

the text of the resolution of the directors;

any further information and explanation that would
be necessary for a reasonable member to
understand the nature of the assistance and the
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implications of giving it for the company and the
members;

(d) the giving of the assistance is approved by resolution of
the company before the assistance is given; and

(e) the assistance is given—

(i) not less than 28 days after the day on which the
resolution is passed under paragraph (d); and

(i)  not more than 12 months after the day on which the
solvency statement is made under paragraph (b).

(2) The notice and copy of the solvency statement must be sent to
each member under subsection (1)(c) at least 14 days before
the day on which the resolution under subsection (1)(d) is
proposed and may accompany notice of the meeting at which
the resolution will be proposed.

(3) Despite subsection (1)(e)(i), if an application is made to the
Court under section 282 in relation to the giving of financial
assistance under this section, the financial assistance must not
be given until the application is finally determined, unless the
Court orders otherwise.

(4) The resolution of the directors under subsection (1)(a) must
set out in full the grounds for their conclusions as to the
matters referred to in subsection (1)(a)(i), (ii) and (iii).
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282.

Application to Court for restraining order

(1) Within 28 days after the day on which a resolution for the
giving of financial assistance is passed under section
281(1)(d), an application to the Court for an order restraining
the giving of financial assistance may be made—

(@) if the company is limited by shares, by members
representing at least 205°°% of the total voting rights of
holders of shares in the company; or

(b) in any other case, by members representing at least
10504 of the members of the company.

(2) Despite subsection (1), a member who consented to or voted
in favour of the resolution is not entitled to apply.

(3) An application may be made on behalf of the members
entitled to apply by any one or more of them appointed in
writing by all of them.

(4) An application under this section may be made only on the
ground that—

(a) the giving of the assistance is neitherpret®’—
(i) in the best interests of the company; nore¢™

(i) of benefit to those members of the company not
receiving the assistance; or

(b) the terms and conditions under which the assistance is to
be given are not fair and reasonable to—

(i) the company; erand®
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(i)  those members not receiving the assistance.
(5) If an application is made under this section—

(a) the applicant must, as soon as possible, serve the
application on the company; and

(b) the company must give the Registrar notice in the
specified form of the application within 7 days after the
day on which the application is served on the company.

(6) If the company contravenes subsection (5)(b), the company,
and every responsible person of the company, commit an
offence, and each is liable to a fine at level 3 and, in the case
of a continuing offence, to a further fine of $300 for each day
during which the offence continues.
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285.

Company to deliver copy of order of Court to Registrar

(1) Within 154" days after the making of an order by the Court
under section 284, or within any longer period ordered by the
Court, the company must deliver an office copy of the order to
the Registrar for registration.

Note—

-"3.'. '71 O—E0u

(2) If the company contravenes subsection (1), the company, and
every responsible person of the company, commit an offence,
and each is liable to a fine at level 3 and, in the case of a
continuing offence, to a further fine of $300 for each day
during which the offence continues.
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