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Annex / [t &

CSAs in relation to the proposal on Headcount Test

FERCREE AT RV R

657. Interpretation
In this Part—

child (%) includes a step-child, an illegitimate child and a child adopted in any
manner recognized by the law of Hong Kong;

cohabitationrelationship ([5]/E Ei{%) means a relationship between 2 persons (whether
of the same sex or of the opposite sex) who live together as a couple in an intimate
relationship;

offer period (ZZ#YHf), in relation to an offer, means the period within which the offer
can be accepted.

658.  Associate
(1) Inthis Part, a reference to an associate of an offeror or member, is—
(a) if the offeror or member is a natural person, a reference to—
(i) the offeror’s or member’s spouse;
(i) a person who is in a cohabitation relatlonshlp with the offeror or

(iii)  a child--step-child-oradepted-child of the offeror or member;

(iv) a child;—step-child—or—adopted—child of a person falling within
subparagraph (ii) who—

(A) is not a child—step-child—or—adopted—child of the offeror or

member;
(B) lives with the offeror or member; and
(C) has not attained the age of 18;
(v) a parent of the offeror or member;

(vi) a body corporate in which the offeror or member is substantially
interested; or

(vii) a person who is a party, or a nominee of a party, to an acquisition
agreement with the offeror or member; or

(b) if the offeror or member is a body corporate, a reference to—

(i) a body corporate in the same group of companies as the offeror or
member;

(i) a body corporate in which the offeror or member is substantially
interested; or

(iii) a person who is a party, or a nominee of a party, to an acquisition
agreement with the offeror or member.

(1A) In this Part, a reference to an associate of a repurchasing company is a reference
to—
(a) _a body corporate in the same group of companies as the repurchasing
company;
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(b) a body corporate in which the repurchasing company is substantially

interested; or
(c) aperson who is a party, or a nominee of a party, to an acquisition agreement

(2)

(2A)

with the repurchasing company.

For the purposes of subsections (1) and (1A), an offeror—er, member or
repurchasing company is substantially interested in a body corporate if—

(@) the body corporate, or its directors or a majority of its directors, are
accustomed to act in accordance with the directions or instructions of the
offeror,-or member or repurchasing company; or

(b) the offeror,—e+r member or repurchasing company is entitled to exercise, or
control the exercise of, more than 30% of the voting power at any general
meeting of the body corporate.

In subsection (2), a reference to voting power the exercise of which is controlled

661.

3)

by an offeror, member or repurchasing company includes voting power the
exercise of which is controlled by another body corporate if the offeror, member
or repurchasing company is entitled to exercise, or control the exercise of, more
than 50% of the voting power at any general meeting of that other body corporate.

For the purposes of subsections (1) and (1A), an agreement is an acquisition
agreement if—

(@) itisan agreement for the acquisition of—
(i) any of the shares to which the takeover offer or general offer relates; or
(i) an interest in those shares; and

(b) it includes provisions imposing obligations or restrictions on any of the
parties to it with respect to the use, retention or disposal of the party’s
interests in the shares acquired pursuant to the agreement.

Court may order meeting of creditors or members to be summoned

(1)

The Court may, on application made for the purposes of this subsection—

(a) s-order a meeting specified in subsection (2)(a), or a meeting specified in

(2)

©)

subsection (2)(b), or both (as the case may be) to be summoned in any
manner that the Court directs; and

(b) for the purposes of section 664A(4), declare a person to be a person specified
under that section.

The meeting is—
(@) if the arrangement or compromise is proposed to be entered into—
(i) with the creditors of the company, a meeting of those creditors; or

(if) with a class of the creditors of the company, a meeting of that class of
creditors; and

(b) if the arrangement or compromise is proposed to be entered into—
(i) with the members of the company, a meeting of those members; or

(if) with a class of the members of the company, a meeting of that class of
members.

Subject to subsection (4), an application for the purposes of subsection (1) may be
made only by—

(@) inthe case of a meeting of creditors, the company or any of the creditors;

(b) in the case of a meeting of a class of creditors, the company or any creditor
of that class;

(c) inthe case of a meeting of members, the company or any of the members; or
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(d) in the case of a meeting of a class of members, the company or any member
of that class.

(4) If the company is being wound up, an application for the purposes of subsection
(1) may be made only by the liquidator or provisional liquidator.

(5) An application for the purposes of subsection (1) must be made in a summary
way.

664. Court may sanction arrangement or compromise

(1) This section applies if the creditors or the class of creditors, or the members or the
class of members, or both, with whom the arrangement or compromise is proposed
to be entered into, agree or agrees to the arrangement or compromise.

(3) The Court may, on application made for the purposes of this subsection, sanction
the arrangement or compromise.

(4) Subject to subsection (5), an application for the purposes of subsection (3) may be
made only by—

(a) in the case of an arrangement or compromise proposed to be entered into
with the creditors of a company, the company or any of the creditors;

(b) in the case of an arrangement or compromise proposed to be entered into
with a class of creditors of a company, the company or any creditor of that
class;

(c) in the case of an arrangement or compromise proposed to be entered into
with the members of a company, the company or any of the members; or

(d) in the case of an arrangement or compromise proposed to be entered into
with a class of members of a company, the company or any member of that
class.



664A.

()
(6)

(7)
(8)

(9)
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If the company is being wound up, an application for the purposes of subsection
(3) may be made only by the liquidator or provisional liquidator.

An arrangement or compromise sanctioned by the Court under subsection (3) is

binding—

(@) on the company or, if the company is being wound up, on the liquidator or
provisional liquidator and contributories of the company; and

(b) on the creditors or the class of creditors, or the members or the class of
members, or both, with whom the arrangement or compromise is proposed to
be entered into.

An order made by the Court under subsection (3) has no effect until an office copy
of the order is registered by the Registrar under Part 2.

If the order of the Court amends the company’s articles, or any resolution or
agreement to which section 612 applies, the office copy of that order delivered to
the Registrar for registration for the purposes of subsection (7) must be
accompanied by a copy of those articles, or the resolution or agreement, as
amended.

If subsection (8) is contravened, the company, and every responsible person of the
company, commit an offence, and each is liable to a fine at level 3.

Provision supplementary to section 664(1): agreement to arrangement or

compromise

(1)

For the purposes of section 664(1)—

(a) the creditors agree to the arrangement or compromise if, at a meeting of the

creditors summoned under section 661, a majority in number representing at
least 75% in value of the creditors present and voting, in person or by proxy,
agree to the arrangement or compromise;

(b) aclass of creditors agrees to the arrangement or compromise if, at a meeting

of the class of creditors summoned under section 661, a majority in number
representing at least 75% in value of the class of creditors present and voting,
in person or by proxy, agree to the arrangement or compromise;

(c) subject to subsection (2)(a), the members agree to the arrangement or

compromise if, at a meeting of the members summoned under section 661—
(i) _members representing at least 75% of the voting rights of the members

present and voting, in person or by proxy, agree to the arrangement or
compromise; and

(ii) _unless the Court orders otherwise, a majority in number of the members

present and voting, in person or by proxy, agree to the arrangement or
compromise; and

(d)  subject to subsection (2)(b), a class of members agrees to the arrangement or

(2)

compromise if, at a meeting of the class of members summoned under
section 661—

(i) _members representing at least 75% of the voting rights of the class of

members present and voting, in person or by proxy, agree to the
arrangement or compromise; and

(ii) _unless the Court orders otherwise, a majority in number of the class of

members present and voting, in person or by proxy, agree to the
arrangement or compromise.

However, where the arrangement involves a takeover offer or a general offer—

(a) the members agree to the arrangement if—
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(i) at a meeting of the members summoned under section 661, members
representing at least 75% of the voting rights of the members present
and voting, in person or by proxy, agree to the arrangement; and

(ii) the votes cast against the arrangement at the meeting do not exceed
10% of the total voting rights attached to all disinterested shares in the
company;

(b) aclass of members agrees to the arrangement if—

() __at a meeting of the class of members summoned under section 661,
members representing at least 75% of the voting rights of the class of
members present and voting, in _person or by proxy, agree to the
arrangement; and

(ii) the votes cast against the arrangement at the meeting do not exceed
10% of the total voting rights attached to all disinterested shares of the
class in the company.

(3) _In subsection (2)—

acquisition agreement ( ) means an agreement within the meaning of section
658(3);
disinterested shares ( ) means—

(a) in the case of a takeover offer, shares in the company other than those held—

(i) by the offeror, or by a nominee on behalf of the offeror;

(ii) by an associate of the offeror (except a person who falls within section
658(1)(a)(vii) or (b)(iii) or a person specified in subsection (4)); or

(iii) by a person who is a party to an acquisition agreement with the offeror
(except a person specified in subsection (4)), or by a nominee on behalf
of the person under the acquisition agreement;

(b) in the case of a general offer, shares in the company other than those held—

(i) by a non-tendering member as defined by section 694(1), or by a
nominee on behalf of the member;

(ii) by an associate of such a non-tendering member (except a person who
falls within section 658(1)(a)(vii) or (b)(iii) or a person specified in
subsection (4));

(iii) by a nominee on behalf of the repurchasing company as defined by

section 694(1);

(iv) by an associate of such a repurchasing company (except a person who
falls within section 658(1A)(c) or a person specified in subsection (4));
or_

(v) by a person who is a party to an acquisition agreement with such a
non-tendering _member or repurchasing company (except a person
specified in subsection (4)), or by a nominee on behalf of the person
under the acquisition agreement;

general offer ( ) means an offer within the meaning of section 696.
(4) The person specified for the purposes of paragraph (a)(ii) and (iii) and (b)(ii), (iv)

and (v) of the definition of disinterested shares in subsection (3) is a person
declared under section 661(1)(b) to be a person specified under this section.

(5) For the purposes of subsections (2), (3) and (4)—

(a) an offer to acquire shares in a company is a takeover offer if—

(i) it is an offer to acquire all the shares, or all the shares of any class, in
the company, except those that, at the date of the offer, are held by the
offeror; and

(ii) _ the terms of the offer are the same—
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(A) where the offer does not relate to shares of different classes, in
relation to all the shares to which the offer relates; or

(B) where the offer relates to shares of different classes, in relation
to all the shares of each class to which the offer relates; and

(b) an offer under which consideration is provided for the cancellation of shares

in a company is also a takeover offer if—

(i) it is an offer under which consideration is provided for the cancellation
of all the shares, or all the shares of any class, in the company,
except—

(A) those that, at the date of the offer, are held by the offeror;

(B) those that are specified in the offer document as shares that are
not to be cancelled under the offer; and

(C) those that, at the date of the offer, are held by a member
residing in a place where such an offer is contrary to the law of
the place; and

(i) the terms of the offer are the same—

(A) where the offer does not relate to shares of different classes, in
relation to all the shares to which the offer relates; or

(B) where the offer relates to shares of different classes, in relation
to all the shares of each class to which the offer relates.

(6) In subsection (5)—

shares ( ) means shares that have been allotted on the date of the offer.
(7)__In subsection (5)(a)(i) and (b)(i), a reference to shares that are held by an offeror—

(2) includes shares that the offeror has contracted, unconditionally or subject to

conditions being satisfied, to acquire; but
(b) excludes shares that are the subject of a contract—

(i) _entered into by the offeror with a holder of shares in the company in
order to secure that the holder will accept the offer when it is made; and

(ii) entered into for no consideration and by deed, for consideration of
negligible value, or for consideration consisting of a promise by the
offeror to make the offer.

(8) For the purposes of subsection (5)(a)(ii) and (b)(ii), even though, in relation to all

the shares, or all the shares of a class of shares, to which an offer relates, there is a
difference in the value of consideration offered for the shares allotted earlier as
against the value of consideration offered for those allotted later, the terms of the
offer are to be regarded as the same in relation to all the shares concerned if—

() shares carry an entitlement to a particular dividend that other shares of the

same class, by reason of being allotted at a different time, do not carry;
(b) the difference in value of consideration merely reflects that difference in

entitlement to dividend; and
(c) but for the difference in the value of consideration, the terms of the offer

would be the same in relation to all the shares concerned.
(9)  For the purposes of subsection (5)(a)(ii) and (b)(ii), even though, in relation to all

the shares, or all the shares of a class of shares, to which an offer relates, there is a
difference in the form of consideration offered, the terms of the offer are to be
regarded as the same in relation to all the shares concerned if—

() the law of a place outside Hong Kong precludes an offer of consideration in

the form specified in the terms of the offer, or precludes it except after
compliance by the offeror with conditions with which the offeror is unable to
comply or that the offeror regards as unduly onerous;
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(b) consideration in another form is offered to a person to whom an offer of

consideration in the specified form is so precluded;
(c) the person is able to receive consideration in that other form that is of

substantially equivalent value; and
(d)  but for the difference in the form of consideration, the terms of the offer

would be the same in relation to all the shares concerned.

(10) Despite subsection (5), a takeover offer may include, among the shares to which it
relates, shares that will be allotted after the date of the offer but before a date
specified in the offer.

(11) In subsections (2) to (10), a reference to shares in a company includes—

(a) debentures that are convertible into shares in the company; and

(b) securities of the company that are convertible into, or entitle the holder to

subscribe for, shares in the company.

Those subsections apply to those debentures or securities as if they were shares of
a separate class of the company, and a reference to a member or a holder of shares
in those subsections is to be read accordingly.
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