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Brief on Immigration (Amendment) Bill 2011

24.10.2011
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Security Bureau
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Convention Against Torture (CAT)
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Article 3 prohibits removal of a person to another State where
there are substantive torture risks
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Extended to HK in 1992
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Severe pain and suffering intentionally inflicted
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By public officials
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For the purposes of punishing or obtaining information, confession,
etc
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Number of Non-ethnic Chinese lllegal Immigratns
and Torutre Claims
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Profile of Claimants

16 6005= R (%

6 600 outstanding claims
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170 claimants being detained

e NMER: 55 (76%) > L (24%)

Sex of Claimants: Male (76%), Female (24%)
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Age: 83% between the age of 18 and 40
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Over 85% from Pakistan, India, Indonesia, Bangladesh, Sri-Lanka and
Nepal
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85% raised after arrest
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Administrative Screening
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2004 CFA (Prabakar): high standards of fairness, life and limb at
stake
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Enhanced Administrative Screening
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Since December 2009 pursuant to a CFl ruling (FB & others) —
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Same officer responsible for interview and determination

o S TR R AT R

Publicly-funded legal assistance through Duty Lawyer Service
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Training for decision-makers
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Retired Judges / Magistrates appointed to handle petitions
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As at 16 October 2011 —
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Over 1 800 claims processed
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95% assisted by duty lawyers
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870 Decisions served
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200 claims withdrawn
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477 claimants removed
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Increase target to complete over 1 200 claims in 2011-12
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Statutory Scheme
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Objectives
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Ensure fair and effective process
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Reduce abuses
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Reference to overseas common law practice
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Flow Chart for Processing Torture Claims
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Torture claim received
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Submission of Torture Claim Form within 28 days
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Refer to the DLS (if necessary)

!

AR EALE

Assessment by Immigration Officer
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Conduct interview (if necessary)
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Decision on the claim
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Medical examination (if necessary)
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Notification of decision in writing
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Appeal (if any) to the Torture Claims Appeal Board
within 14 days
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Scope of Claims
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Grounds related to “torture”
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Concerning removal to another State
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Effect of Making a Claim
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Removal not to be executed until claim determined/withdrawn
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Removal/deportation remain valid
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Not counted as ordinarily resident
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Duties of Claimants
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Claimant to substantiate his claim
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Complete claim form to be returned within 28 days unless extended
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Otherwise treated as withdrawn
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Fingerprinting, photographing, updated addresses required
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Attend interview
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Deemed withdrawn when claimant leaves HK
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Credibility

« S AR SR T
SERT L s R R ST A 5

Mislead or delay or conceal essential information, etc. may
damage the claimant’s credibility
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Offence for Misrepresentation
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Offence for misrepresentation, falsified documents, etc
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Torture Claims Appeal Board

R S A e i KA S EL I TR 5 R
14K N

Appeal period: 14 days after service of decision to reject a claim
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CE to appoint persons with legal background (magistrates or
judges equivalent)
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Decision final (but subject to JR)
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Repeated Claim
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Thresholds for reopening withdrawn or subsequent claims
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ImmD’s decision is final (JR only)
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Revocation
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Substantiated claim subject to review

EEan NSRS A E A > Bl [A B RS
Fiet] L5

If revoked, aggrieved claimants may appeal to the Appeal Board
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Detention and Recognizance
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Detention pending determination taking into account criminal
record, likelihood of abscondance, risks to the community
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Conditions on release on recognizance (attending interviews,
provision of updated address)
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Work
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Generally prohibited from taking employment in HK
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D of Imm may permit a screened-in claimant to take up
employment on an exceptional basis (CFI judgement in January
2011)
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Surrender of Claimants
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Consequential amendments to the Fugitive Offenders Ordinance

(“FOO") (Chapter 503) not to allow making of a surrender order if
torture risk substantiated
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- THE END -
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