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Appendix 11

ADVICE CONCERNING A PROPOSED LEGCO
MOTION TO REPEAL AN ORDER MADE UNDER

S. 14 COUNTRY PARKS ORDINANCE

1. T have been instructed to advise the Secretariat of the Legislative
Council (‘Legco’) on a topic of great importance and topicality. It
is whether Legco has the power to repeal a statutory order made by
the Chief Executive (‘CE’) under s.14 of the Country Parks
Ordinance, Cap. 208 (‘CPO”).

2. That provision says: Where the Chief Executive in Council has
approved a draft map under section 13 and it has been deposited in
the Land Registry, the Chief Executive shall, by order in the
Gazette, designate the area shown in the approved map to be a
country park.

3. The CE has made an order under this section. It is the ‘Country
Parks (Designation) (Consolidation) (Amendment) Order 2010
[L.N. 72 of 2010]’ (the Order’).

4. The Administration says that Legco cannot repeal the Order. The
Legal Adviser to Legco disagrees. There is an impasse. It is in
these circumstances that I have been asked to advise as a matter of
urgency because a Legco member may move to repeal the order
next Wednesday and the President of Legco will have to rule on
the legal basis for such a motion before then.

The Factual Background

5. The background to the issue can be taken shortly because, as will
appear below, this problem has arisen because of the way a
delegate has been given the power to make subsidiary legislation.
The problem could re-occur in another statutory context if the same
statutory formula for delegation was used.

6. The Government wants to extend a landfill site in the New
Territories by carving out space in the Clearwater Bay Country
Park for waste disposal activities. In order for the Administration
to excise the proposed landfill site from the country park it must
follow certain procedures in order to change the map that currently
delineates the boundaries of the country park.



. Maps of country parks are drawn up, scrutinized by the Chief
Executive-in-Council under s. 13 CPO and, if approved, then
deposited in the Land Registry. The provisions of s. 14 then come
into play. After the map has been deposited in the Land Registry,
the ‘[CE] shall, by order in the Gazette, designate the area shown
in the approved map to be a country park’. The Order is the end
product of this process.

. The proposed extended landfill has met with objections from
persons living nearby to the site. Some Legco members are against
it too and hence the proposal to amend the Order by repeal
proposed by the Hon. Tanya Chan next Wednesday.

Status of the Order and Legco’s Power of Repeal

. The Administration and the Legal Adviser to Legco both agree that
the Order is a type of subsidiary legislation within the meaning of
s. 3 Interpretation & General Clauses Ordinance, Cap. 1 (‘1GCO’)
and, as such, must be laid before Legco under s. 34(1) IGCO for
approval.

10. Under s. 34(2), Legco may choose to amend the subsidiary
legislation if it wishes. ‘Amend’ is defined in s. 3 so as to include
‘repeal’ and so Legco, if it wants to reject the Order, has only to
pass the motion of the Hon. Tanya Chan.

The Administration’s Arcument

11. The Administration says that Legco’s power to amend under s.

34(2) is subject to an important rider, namely that the power to
amend must be exercised in a ‘manner whatsoever consistent with
the power to make such subsidiary legislation’. In other words, if
the power to make subsidiary legislation is subject to certain
manner and form requirements, Legco must abide by those
requirements and not go further than the original power conferred
on the delegate to make subsidiary legislation.

12.1In this case the CE must make the order after the acts of approval

and depositing in the Land Registry under s.13. Section 14 imposes
a duty on him to make an order when those requirements have been
met. The limitation in s. 34(2) IGCO means that Legco is in no
different position than the CE and, because he cannot refuse to
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make an order, Legco cannot repeal an order. Legco’s power is
limited to amending the implementation provisions only, i.e. it can
choose a different date from the one selected by the CE as the CE
is given a relatively free hand in this regard by virtue of the
commencement provisions of s. 38(4) IGCO which allow him to
choose a commencement date.

Analysis

13.The starting point of any analysis of the issue must be Chapter IV,
Part III of the Basic Law. Articles 66 and 73(1) are relevant.
Article 66 provides that Legco shall be the legislature of the
HKSAR and Article 73(1) requires Legco to ‘enact, amend or
repeal laws in accordance with the provisions of [the Basic Law]
and legal procedures’. Together, these articles make Legco the
only source of written law- i.e. ordinances and subordinate
legislation-in the HKSAR, subject only to the preservation of
compliant laws made by the colonial legislature under Article 8
Basic Law.

14.The CE is on the other hand, only responsible for implementing the
Basic Law and other laws that are consistent with the Basic Law:
see Articles 48(2).

15.The constitutional principle is therefore that Legco must have
effective oversight of the exercise of all legislative power and
relevant legislation governing the exercise of law-making powers,
such as the IGCO should be construed so as to give effect to this
principle. (Section 2A(1) IGCO states this principle of conformity
as regards laws existing before 1997, which includes the IGCO
itself.)

16. It is not disputed that effective law making requires, in many
cases, the use of statutory provisions to delegate law-making power
to third parties. Delegates can be Government officials, public
bodies and even private bodies. There is no constitutional objection
to the CE or the Chief Executive-in-Council possessing such
devolved legislative authority, so long as Legco can scrutinise the
product of such devolved authority. To construe a statute in such a
way as to permit the donee of a legislative function the power to
legislate and be immune from such scrutiny would be to undermine
the constitutional legislative authority of Legco.

3



17. Tt is for this reason that s. 34 IGCO is important. It is one of the
means by which the reserve legislative power of Legco--the power
to recall the product of a devolved legislative authority is
expressed. If the s. 34 IGCO scrutiny power cannot be construed to
do this, then, in my opinion, it is inconsistent with the Basic Law.
(In fact, I do not think that inconsistency exists, as will be made
apparent below.)

Constitutional Anomaly: Judicial Power Wider than that of Legco

18.It is an accepted feature of our system of law that subsidiary
Jegislation is amenable to judicial review on the ground that the
donee of a limited legislative authority has exceeded the remit of
the legislative power originally conferred. The principles on which
courts operate are set out in Section 58 Bennion Statutory
Interpretation (5™) at pages 254-262. Basically, the courts work on
the principle that the will of the legislature, incorporating the will
of an electorate, must be given recognition when delegates make
subordinate legislative instruments and that the delegates must
therefore keep within the boundaries set for them in the primary
legislation.

19. Tt would be anomalous in the extreme if Legco identified a legal
flaw in the decision-making process leading to the making of
delegated legislation but could do nothing about it, but the judicial
arm could intervene many months later on. The legislature should
be the body primarily responsible for quality control of the product
of its legislative processes and should be able to remedy as of right
perceived defects and not have to wait upon the judiciary to
exercise a remedial jurisdiction which is at bottom discretionary,
meaning that a court may, because of delay and other factors, not
always quash defective subordinate legislation which the
legislature itself might have recalled by repeal or amendment when
it was still in the legislative process.

20.The constitutional concern that the delegate has kept within his
devolved legislative powers is one of the concerns of the UK Joint
Committee on Statutory Instruments. This committee, established
under Standing Orders of the House of Commons and House of
Lords, is charged to consider subordinate legislation and one of the
criteria in its terms of reference that calls for especial consideration
of a piece of delegated legislation is that ‘there appears to be a
doubt whether it is intra vires or that it appears to make some
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unusual or unexpected use of the powers conferred by the statute
under which it is made’ A judge in the Court of First Instance
would use the same criterion when considering whether to grant an
applicant leave to apply for judicial review. If satisfied that the
donee of legislative powers had indeed overstepped the mark, the
judge would normally go on to quash (but not always: see
paragraph 19) the unlawful subsidiary legislation.

21.The same terms of reference contain other legal and non-legal
criteria which are consistent with close oversight and retention of
original authority, including criteria relating to fees and charges,
limitations on rights of access to the courts, poor drafting and delay
in bringing the particular piece of subsidiary legislation before
Parliament. They likewise serve the wider public interest in
ensuring that delegated legislation complies with the standards
acceptable to legislators who entrusted the power to delegates in
the first place. [The criteria used by this committee can be found at
6.2.16, Craies on Legislation (9"™) at pages 310-311]

Legco Disapproval Inconsistent with Statutorv Scheme

22.1 see that the Administration makes the point that the process
leading up to the making of the Order involved complex decision-
making and public consultation and that it cannot have been the
intention of the legislature to permit the CE to derail this process at
the last minute by him not making the Order and, so the argument
goes, Legco should not be able to do the same.

23.The answer to this is that if there are legal flaws in the decision-
making process, then the end product of a complex administrative
process may be quashed by a court. If Legco can intervene for the
same reason at an earlier stage and before the delegated legislation
is promulgated then that is all to the good.

24.There may be other good policy reasons for objecting to delegated
legislation as identified in the criteria used by the UK
Parliamentary body referred to in paragraph 20 above. The fact that
these criteria exist does not mean that the power of amendment
under s. 34(2) will necessarily be used. Legco can be trusted not to
use the power unless there is a very good reason to use it. Craies
on Legislation (9™) says that although it is common for resolutions
for annulment of statutory instruments to be debated once or twice
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in a Session of Parliament in the UK but they are very rarely
passed and the last successful annulment that was contested was in
1979 (see 6.2.13.2 at page 308).

Close Analysis of Administration’s Argument

25.The Administration’s argument is that the ‘manner’ limitation in s.
34(2) is engaged. That is predicated on a ‘power’ to make
subsidiary legislation. But, the Administration then says, the CE
enjoys no discretion under s. 14 CPO. He has to make the order
when the preconditions exist, i.e. approval of a map by the CE in
Council, and its deposit in the Land Registry. He has a duty to
make the Order.

26.If the CE makes the Order because he has to by virtue of a
peremptory statutory rule in s. 14 then, arguably, no ‘power’ exists
and, on the face of things, s. 34(2) is not engaged at all. However, I
see that no one is suggesting that the Order is not subsidiary
Jegislation as defined in s. 3 and I suppose that the reasoning for
this may be that the word ‘shall’ in s. 14 CPO does not mean that
the CE is absolutely required to make an Order in the sense that not
making one would invalidate all that had gone beforehand. The
requirement is directory only and not mandatory: see Bennion at
Section 10, pages 44-57. This is, on one view, sufficient to
categorise the making of an order under s. 14 as the product of a
power and not a duty.

27.The alternative way of identifying a power is to treat the Chief
Executive in Council and the CE together as authors of the Order.
This accords with reality. If something was seriously amiss with
the decision-making under s 13(1) CPO then, although the target of
a judicial review would be the Order, the grounds of review would
concentrate on the acts and omissions of the Chief Executive in
Council. Putting it another way, it should not be possible for the
real decision-maker behind a piece of delegated legislation to
escape scrutiny by a purely formal statutory device whereby a third
party is mandated to make the legislative instrument that
incorporates the decision of the decision-maker.

28.The Administration may counter this argument by saying that it
was the legislature that chose to construct sections 13 and 14 CPO
in this way so that there was a formal separation between the
decision to approve a draft map and the making of the legislative
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instrument giving effect to that decision and, if that means that
Legco has passed up the chance to scrutinize the Order, then that
should have been foreseen when the CPO was before Legco in bill
form.

29.The surrender of law-making powers to the executive may be
permissible in countries where there are no clear constitutional
rules on the respective functions of the legislature and the
executive, but even then the devolution of legislative power
without the possibility of recall is controversial and special
oversight is required. In the United Kingdom, where Parliament is
supreme and so can divest itself of law-making powers, provisions
in an enabling Act that confer a power on a delegate to amend the
enabling Act itself are called “Henry VIII clauses” because of their
autocratic nature in by-passing Parliament. An important safeguard
against their misuse is that it is accepted by the Government there
that when such powers are used then the legislative products
should generally be submitted to Parliament under the affirmative
procedure to ensure a more exacting scrutiny: see Craies on
Legislation at 6.2.3 at page 298 at fn. 41.

30.For the reasons outlined at paragraphs 13 to 17 above, I do not
think that Legco could devolve the capacity to make written law
and not retain the reserve ability to scrutinize the product of the
delegate. If sections 13 and 14 CPO have that effect, then they are
unconstitutional to that extent. However, as I will make clear later
on in this advice, I do not think that it is necessary to go that far.

31.I agree with the Legal Adviser to Legco that if a power to make
subsidiary legislation is engaged by s. 14 CPO then s. 28(1)(c)
IGCO is engaged. That provision allows the maker of subsidiary
Jegislation to amend it ‘in the same manner by and in which it was
made’. ‘Amend’ means repeal in this context.

32.The manner in which the Order was a simple executive act made
was on the happening of the two conditions precedent, namely the
approval of a draft and the depositing of it in the Land Registry. If
the CE made the Order but, a week later, discovered that there had
been serious non-compliance with the requirements of an earlier
stage in the process, for example, at the s. 11 CPO objection stage,
it is absurd to say that it is too late for him to do anything about it
and that the Order must be promulgated and given effect, even
though it is a sitting target for a later judicial review. In those
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circumstances, the thing to do is either repeal the order or to
encourage Legco to use its s.34 power to repeal it. (See 6.2.13.2 at
fn. 75, page 308 in Craies on Legislation (9™) for a rare example of
the Government moving that two orders should be annulled
because it was conceded that they were defective.)

33.1 have seen the Administration’s counter-arguments on this point.
They are at paragraph 32 of its submissions dated 7 October 2010.
They are, with respect, somewhat convoluted and technical. The
point made there is that the CE has a limited role as the donee of a
simple subsidiary law-making power he can only make an order in
the terms of a previous decision. That may be so but, as a delegate
of legislative power, he is not a mere cipher.

34.1If there are problems with the Order that only become apparent
shortly after gazetting, I see no ‘contrary intention’ in the CPO that
the CE must sit on his hands and let an unlawful legislative
instrument sail on to a certain judicial review. Indeed, CE has a
constitutional responsibility to implement the Basic Law and other
laws under Article 48(2) Basic Law and that cannot mean that he
has the responsibility to implement legislative instruments that are
known by him to be legally defective.

35.There are two rules of interpretation in play here. Given the
constitutional requirement that Legco should be the only author of
written law in the HKSAR, there is a very strong presumption that
that constitutional rule is engaged and that it was not the intention
of the legislature to have the courts pick up the pieces if invalid
subsidiary legislation slipped through the grasp of Legco because
of the particular construction of a provision concerning the making
of subordinate legislation. See Section 328 Bennion at 1042-1050:
“Unless the contrary intention applies, an enactment by implication
imports any principle or rule of constitutional law (whether
statutory or non-statutory) which prevails in the territory to which
the enactment extends and is relevant to the operation of that
enactment in that territory.” As I have said at paragraph 17 above,
if this presumption appears to be displaced by a particular statutory
provision then the legislation is almost certainly unconstitutional.

36.The other is the presumption against absurdity in the sense used in
Bennion in Part XXI (pages 969-1008), that is to say avoiding
inconvenient, anomalous and impracticable results. If there is an
obvious problem with a piece of subsidiary legislation, then a
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construction of a statute that allows the problem to be cured earlier,
rather than later, when persons may have acted to their prejudice in
relying on the legislative provision, is the construction to be
preferred.

Consequences of Repeal of Order

37.The Order has not yet come into operation. This means that the
designation made under the Order is not yet legally effective. The
effect of repeal of the Order would be a reversion to the status quo
ante, i.e. to the lawful designation of a country park made as long
ago as, I understand, 1979. It would not have the effect suggested
by the Administration of undoing the entire legislative scheme
underpinning the original designation of the Clearwater Bay
Country Park as a country park under the CPO.

Conclusion

38. I am of the view that the CE, limited as his role is as the delegate
of a subordinate law-making power, could recall the Order using
powers of amendment under s. 28(1)(c) IGCO and, indeed, would
be obliged to recall the Order if he was satisfied that the Order was
legally defective because he has a constitutional duty to implement
the laws of the HKSAR which must mean implementing laws that
conform with the Basic Law and the relevant principles of public
law.

39.1 believe that Legco has the same power of recall using powers of
amendment under s. 34(2) and that, for the reasons identified
above, any legislation that purports to deny such a power is
inconsistent with the relevant provisions of the Basic Law
requiring Legco to be responsible for all written law in the
HKSAR.

40.The consequences of Legco repealing the Order will not be to
dismantle the original designation order but will result in a
reversion to it. The draft map deposited in the Registry
incorporating the revised boundaries may remain on the files but it
is not effective as it has not been gazetted.

41.This advice deals with the existence of a power to amend. It does
not attempt to say how the power of amendment under s. 34 IGCO
should be used. If it is used to derail legislative instruments that are
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the product of prolonged and complicated legal processes merely
because of a disagreement with some underlying policy, the power
may generate tensions with the executive arm of government. The
need for self-restraint is obvious and the criteria used by UK Joint
Committee on Statutory Instruments to scrutinize delegated
legislation reflect recognition of the fact that delegates must have
room to pursue political objectives through delegated legislation.

Dated this: 9™ October 2010

Philip Dykes, S.C.
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