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LTOSC Paper No.10

Land Titles Ordinance Steering Committee

The three core mechanisms under the LTO:
conversion, rectification and indemnity

PURPOSE

This paper sets out for Members' information the background to the three
core mechanisms under the Land Titles Ordinance (Cap. 585) (LTQG), namely,
conversion, rectification and indemnity and their inter-relationship.

BACKGROUND

2. At the last Steering Committee meeting on 11 May 2010 when discussing
the Law Society's letter of 27 April 2010 to the LegCo Joint Subcommitiee on
Amendments to the LTO regarding the former's latest views on rectification and
indemnity, Members noted that the three core mechanisms under the LTO, ie.
conversion, rectification and indemnity were closely inter-related.

3. " As some Members have not followed the development of the land titles
legislative exercise from the start, we consider it would be usefui to set out the
background for reference purpose. This might be useful in facilitating the
formulation of viable options on the way forward.

Background on development of conversion mechanism

4. Since 1990, the Administration’s objective has been to introduce a
comprehensive system of title registration that deals both with new land leased after
the LTO is commenced and with the conversion of all existing land to the new system.
The objective is to improve the security and ease of property transaction in Hong
Kong, bringing our legislation and systems in line with the best practices in
comparable developed jurisdictions.

5. The Land Titles Bill was tabled in LegCo in 1994 (1994 Bill) putting forward
a title registration system and conversion of existing properties to the title registration
system. Automatic conversion after one year from the date of enactment was
proposed in the Bill (midnight conversion mechanism). Objections were raised by
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stakeholders against the Bill on, among other points, the short lead-in period and the
extinguishment of unregistered interests.

6. There was worry at the time that if the 1994 Bill was enacted, it wouid
extinguish the rights of those currently entitled under common law or equity unless
the persons concerned were aware of these proposed changes and registered their
interests at the Land Registry within a relatively short period of time after enactment.
It was suggested that only the new property transactions be dealt with under the title
registration system while the old property remained under the old system until the
new property transactions took place over the course of time.

7. There was also comment that for so long as the registered owner on the
date of the implementation of the Bill remained the registered owner and had not
disposed of its interest to a purchaser for valuable consideration, there appeared to
be no reason to deprive holders of unregistered interests of their rights which they
might otherwise have had prior to the impiementation of the Bill.

8. Owing to logistical reasons, in June 1995, the House Committee of the
Legislative Council decided to curtail examination of the 1994 Bill in that legislative

9. Between 1996 and 2002 the Administration carried out extensive
consultation among various stakeholders to try to develop an approach to conversion
and rectification that would be acceptable to all parties.

10. There were concerns from some members of the legal professional over
the effect of a “midnight conversion” from a system which had served Hong Kong well
in the past to a totally different system overnight with no opportunity for a measured
introduction of the new scheme.

11, There were also concerns that the midnight conversion was highly risky
especially for persons having interests in land but whose names did not appear on
the land registry records. It was pointed out that in other jurisdictions, conversion
from one system to another was invariably a gradual one done by phases, e.g.
voluntary registration system was in operation in the Ontario system in Canada and in
England. They considered that perhaps the new system should initially be applied
only in cases of new government grants, government housing schemes, etc. where
the title of the land was simple and straight forward. Property owners might also
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voluntarily get into the title registration system. As time went by and as drawbacks
and flaws in the new system were being identified and addressed, title registration
could then be gradually applied to other types of land.

12. A revised Land Titles Bill was put forward in 2002 (2002 Biil), under which
conversion would have taken place gradually upon transactions or by voluntary
application, subject to a solicitor issuing a certificate of good title.

13. The Law Society did not consider the requirement of the soiicitor's
certificate of good title viable. They pointed out that many titles were not absolutely
good but were fundamentally sound. However without the removal of the technical
defect, it would be difficult for solicitors to provide a good fitle certificate given the
consequences under the Bilt of their guaranteeing the title. The Law Society also
mentioned the possibility of inconsistency within the profession in the issue of
certificate of good title.

14, To address the divergent views of the stakeholders and allow the bill to
proceed, an alternative was proposed in December 2003, i.e. Daylight Conversion
system. The proposal was to make conversion automatic after an incubation period
of 12 years, during which persons claiming interests in land wouid have opportunity to
register caution against conversion prohibiting conversion te the LTO pending
resolution of disputes. Subsequently, the Daylight Conversion system was modified
by, among others, adding a mechanism allowing the holders of existing unwritten
equities to register under the Land Registration Ordinance (Cap.128) a warning
notice called “caveat” to constitute notice of their claim of interest to all persons.

Background on development of rectification and indemnity provisions

15. Rectification refers to how the legally authoritative title register can be put
right if it is found to be in error. in the 1994 Bill, former owners, in fraud cases, were
barred from rectification against bona fide purchasers for valuable consideration.

16. Indemnity is the compensation payable to person suffering loss by reason
of an entry in the land register where such entry was obtained or made by or as the
result of fraud. A cap on indemnity was imposed in the 1994 Bill. The indemnity fund
scheme is self-financing and levies are payable to fund the scheme. in order to keep
the indemnity fund financially viable and in order to keep the levy rate at a level
reasonably acceptable to the general public, a cap on indemnity was imposed. The
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cap should provide adequate protection to average property owners and will be
reviewed by the Financial Secretary from time to time in light of the movements in
property prices and experience of actual claims received as appropriate.

17. After the lapsing of the 1994 Bill, the Administration continued to consult
the stakeholders. The Heung Yee Kuk doubted that the protection to an owner
under existing law in fraud cases would be affected by the introduction of the title
registration system. The Law Society was also of the view that the existing legal
position should be maintained and in the event of fraud, an innocent (former) owner
should not be deprived of his property. An innocent purchaser shouid receive an
indemnity.

18. Under the 2002 Bill, in order to address the views of various stakeholders
on the issue of indefeasibility, the Administration proposed that, in the case of fraud,
the court be given discretion to decide whether or not it would be unjust not to rectify
the title register in favour of an innocent former owner against a purchaser for value in
possession of the relevant property. The provision is similar to the relevant provision
in Land Registration Act 1925 of England and Wales.

19. Some stakeholders chiccted to giving discretion to the court in rectification
matters and preferred clear statements on the [egal position. They feared
uncertainty over the outcome would undermine the certainty needed to make the new
system operate efficiently. The Real Estate Developers Association of Hong Kong,
the Bar Association and the Heung Yee Kuk also took the view that under a
discretionary approach the existence of the cap gave no assurance to former owners
that they would be fully compensated for loss if they failed to secure rectification.
There was concern that non-rectification of the title register together with the cap on
indemnity would render the innocent former owner worse off than his position under
the existing common law. They doubted whether this might be in breach of Article 6
and Article 105 of the Basic Law.

20. During the last few months before the enactment of the LTO, substantial
committee stage amendments were introduced to address the concerns of the
stakeholders and to remove any doubt that the innocent former owner would be

worse off under the new system.

21. Under the enacted LTO, any innocent owner removed from the register by
fraud will, subject to the limitation period imposed, always be restored, irrespective of
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the number of subsequent transactions or any developments affecting the fand
(mandatory rectification rule).

22, For post-conversion fraud cases, a capped indemnity may be paid to the

suffering displaced current owner. For pre-conversion fraud cases, no indemnity shall
be payable. That has been the Administration’s position since the 1994 Bill.

Enactment of the LTO in 2004

23. After 15 months of scrutiny of the 2002 Bill by the Bills Committee,
consensus was reached among the Members, the Government and the stakeholders
on different issues including the conversion mechanism and rectification and
indemnity provisions, balancing a wide variety of interests in the society. LegCo
passed the LTO in June 2004 conditional on a commitment by the Administration to
thoroughly review a list of issues before any notice to commence the legislation was

given.

ISSUES IDENTIFIED DURING POST-ENACTMENT REVIEW

24. Duriny ine .osi-cnactment review of the LTO, several difficulties wera
identified with the daylight conversion mechanism, mandatory rectification rule and
indemnity provisions. The issues arising out of these 3 topics are interwoven and
suitably to be considered as a whole. A diagram illustrating their interrelationship is
given in paragraph 34 below.

Difficulties identified with the daylight conversion mechanism

25. The following are the major issues that have been found to present
practical difficulties for the conversion exercise -

(@) Indeterminate ownership: Cases have been found where it is not
clear who the true owner is. Multiple registers exist that appear to
refer to the same parcel of land or different parcels of land with the
same Jot number as well as single registers that appear to contain
more than one chains of title to the same property.

(b)  Mismatch between costs, possible liabilities and financing: During
the interim period income from transactions under the LTO will be
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very low. In the initial years it will not be sufficient to provide a
reserve fo cover possible liabilities that may arise on conversion.
There will be a period of several years where the financial stability of
the Trading Fund may be at risk due to the uncertainty over
liabilities.

Difficulties identified with the mandatory rectification rule:

26. The following are the major difficulties identified with the mandatory

rectification rule:

(a)

(b)

(c)

No purchaser of registered property is absolutely protected by the
title register against the effect of fraud prior to the transaction in
which he is involved. This may undermine the security and ease of
conveyancing that the LTO aims to achieve.

There may be cases in which, before a claim for rectification is made,

the lot or lots affected have been resumed or surrendered to
Government.  Rectification to a former owner is a practical
impossibility in such circumstances.

There may be cases in which, after the fraud, the property is divided
up and sold on to several new owners or developed and undivided
shares sold on to multiple new owners. Displacing and
compensating muitiple innocent parties in such cases is likely to
cause greater disruption and incur greater cost to the indemnity fund
than giving indemnity to the former owner.

2009 PUBLIC CONSULTATION

27. A 3-month public consultation was launched on 1% January 2009 putting
forward the Administration’s proposals to deal with the difficulties identified with the
daylight conversion mechanism and mandatory rectification rule.

28. The results of the public consultation indicated that there was strong
objection to the proposed modified conversion mechanism® and strong public support

! Details ¢of the proposed modified conversion mechanism are stated in paragraph 9 of the
Consultation Paper on Conversion of Existing Land and Property to Land Title Registration

System.
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(save and except the Law Society) to retaining the mandatory rectification rule.

29, In June 2009, the Administration submitted a paper to the Joint
Subcommittee on the Amendments to the Land Titles Ordinance of LegCo reporting
on the results of the public consuitation. The Administration proposed to retain the
daylight conversion mechanism and to put in place a mechanism known as “Land
Registrar's Caution against Conversion” to deal with conversion of known problematic
registers. The mandatory rectification rule is to be retained subject only to 2
exceptions i.e. (1) property was surrendered or resumed for public purposes or (2)
property has been redeveloped and sold to multiple purchasers and it would be
inequitable to restore title to the former registered owner.

30. in September 2009, the Law Society indicated it has grave reservation
towards the mandatory rectification rule and put forward its proposal of indefeasibility
of titte (Proposal of Indefeasibility). The Law Society took the view that
indefeasibility of title is the fundamental principle of title registration. With mandatory
rectification in place and no indemnity for pre-conversion fraud, purchasers would be
forced to go behind the Land Titles Register and to investigate historical transactions.
This would defeat the whole purpose of introducing a system of title registration.

INTER-RELATIONSHIP  AMONG _CONVERSION, RECTIFICATION ARND
INDEMNITY MECHANISMS

31. Under Article 105 of the Basic Law (BL105), HKSAR shall, in accordance
with law, protect, inter alia the right of individuals and legal persons to compensation
for tawful deprivation of their property. Such compensation shall correspond to the
real value of the property concerned.

32. For complying with BL105, a former owner, who purchased the property
prior to conversion (LRO former owner) and lost his title due to fraud, should be
entitled to either mandatory rectification or full and fair compensation for his loss.

33. If the Proposal of Indefeasibility were to be adopted, the cap on indemnity
and the bar on indemnity to pre-conversion fraud would have to be uplifted in case the
former owner fails to recover his property due to the change of law. This would
expose the indemnity fund to a much higher risk. Unless there are other means to
manage the risk, the levy to be charged will have to be substantially increased. This
would undermine the benefits of title registration and may not be considered
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reasonable by the general public. For maintaining the levy to be charged to a
reasonable level, conversion mechanism might have to be reviewed for managing

and minimizing the risk.

34. The following diagram illustrates the inter-relationship among conversion,

rectification and indemnity mechanisms.

LRO former owner lost title
due to fraud

k-4
Mandatory Rectification
Rule - title restored to LRO
former owner

No deprivation of
former owner's

kA

former owner

Proposal of Indefeasibility
-» title not restored to LRO

BL 105 — full
compensation if fawiful

property deprivation of property
; A 7
Pre-conversion Post-conversion Pre-conversion Post-conversion
fraud : maintain fraud : maintain fraud : uplift bar | | fraud : uplift cap
bar on cap on indemnity arid cap on on indemnity
indemnity indemnity
Risk to Indemnity Expose Indemnity
Fund is reduced Fund to much
higher risk
v v ¥ v
Automatic Reasonable Review Substantial
caonversion amount of levy conversion increase of
mechanism mechanism for | | levy
without title minimizing the
checking risk — may
involve title
checking
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35, Members are invited to note the paper and provide any comments they
may have.

Land Registry
December 2010
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LTOSC Paper No.11

ELand Titles Ordinance Steering Committee

Risks and Liabilities

PURPOSE

This paper sets out the assessment on risks and liabilities to public
funds that may arise from the removal of mandatory rectification rule and
compares them with the risks and liabilities arising from the provisions of the

Land Titles Ordinance (Cap. 585) (LTO).

BACKGROUND

2. In September 2009, the Law Society of Hong Kong (the Law
Society), through its Working Party on the Amendments to LTO, indicated that
it had grave reservation towards the mandatory rectification rule and put forward
its proposal of indefeasibility of title. The Law Society considers that the spirit
of a title registration system lies in the conclusiveness of the title register, such
that a purchaser relying upon the title register will have the assurance of
acquiring a title that is warranted by the legislation to be good against the whole
world, subject to only very limited exceptions. As a corollary, the Law Society
requests that an innocent former owner that has been displaced from the title
register should be entitled to full compensation, i.e. the cap on indemnity and the
bar from indemnity for pre-conversion fraud should be lifted. This paper
provides information on the findings of an actuanal consultancy study
conducted in 2006 on the risk exposure to the Land Titles Indemnity Fund (the

Indemnity Fund) to be created under Part 12 of the L'TO, overseas experience on



property fraud claims, and an assessment of the impact on levy and the

Indemnity Fund as a resuit of removal of the mandatory rectification rule.

ACTUARIAL CONSULTANCY STUDY

3. To obtain an independent professional assessment of the
Government’s risks under the operation of Part 12 of the LTO, an actuarial
consultant was appointed in September 2006. The consultant was tasked to
advise, based on the experience in overseas jurisdictions that operate title
registration systems and the local market conditions, the level of risks that

would be borne by the Indemnity Fund.

4, After examining the experience of selected overseas jurisdictionsl,

it was concluded that each jurisdiction is unique and their claims experience
could not be used for projecting the risk exposure in Hong Kong. It was also
difficult to get even basic data on title fraud claims because the insurers or
indemnity funds that were examined covered a broader definition of fraud and
did not capture information on title fraud separately. Reference was thus made

to the fraud cases reported to the Hong Kong Police Force in making the

assessment.

5. Based on the provisions of the LTO, the consultant proposed a levy
rate of 0.017% on property value (i.e. a levy of $680 for a property valued at $4
million; and a maximum levy of $5,100 for properties valued at $30 million and
above). Given the significant uncertainty in the projections (see para 6 below),
the consultant recommended that the Land Registry of Hong Kong (HKLR)

should review the projection assumptions based on the latest available data

! The jurisdictions studied included England & Wales, Scotland, Canada (Ontaria), Australia (Victoria),
Singapore and the USA. The US experience was also studied because the consuitant had first-hand data from

title insurance companies in the USA.



closer to the implementation of the LTO, and re-examine the adequacy of the

levy every three to five years after implementation.

6. The consuitant further explained the difficulty in making the
assessment because of significant uncertainty in the following areas:

(a) it was a 22-year projection (12-year incubation period plus 10 years
in full operation after automatic conversion): any projections over
such a long period would involve significant uncertainty;

(b)  the income and claims in the 22-year projection would be linked to
the Hong Kong property market, which in the past had been
extremely volatile; and

(c)  the Indemnity Fund is a start-up fund; there was no past local

claims experience.

7. It should be noted that the study was based on a strict interpretation
of the provisions of the LTO. Any further amendments to the relevant

provisions in the LTO may warrant a review of the assumptions and if necessary

a reassessment.

OVERSEAS EXPERIENCE

8. Fraud has been an area of concern for overseas jurisdictions,
Fraud prevention is one of the standing agenda items in international
conferences on title registration. Some jurisdictions have regular discussions
with conveyancers, solicitors, bankers, surveyors and law enforcement agencies
with a view to exchanging information on fraud cases and enhancing fraud
prevention measures. Despite the attention and efforts to prevent fraud, there is
a consensus among the jurisdictions that there was a marked increase in the

number and magnitude of organised crime of property fraud in the past six to



seven years both in the UK and Australasian states. It was observed that,
before 2005, most property fraud cases were family fraud involving single
property. More recently, there is evidence of syndicates® involved, targeting

multiple properties at a time.

9, We understand that, in England and Wales, the compensation for
fraud and forgery claims settled in 2009/10 was 53 cases totaling £5 million.
This represented 63.6% of all claims paid by Her Majesty’s Land Registry
(HMLR) in that year. An amount of £15.2 million was also noted in the
accounts as claims pending under fraud and forgery (source: HMLR Annual
Report 2009/10). This represented a large increase from the corresponding
figures in 2000/01 of 9 cases, £0.25 million and 14% of total claims paid; and a

contingent liability of £0.25 million of pending fraud and forgery claims.

10. As mentioned earlier, due to differences in the legislation, culture,
property market conditions, circumstances under which claims are payable, etc.;
indemnity payments of overseas jurisdictions cannot be used for the purpose of
projecting the exposure of the Indemnity Fund under the LTO in Hong Kong.
Nevertheless, the experiences of these jurisdictions serve as a useful reference in
terms of the usual mode of operations adopted by fraudsters. They also seem
to indicate a general increase in property fraud cases in recent years, which is an

unsettling trend that we should particularly be mindful of.

LOCAL UPDATE

11. In 2008, the Hong Kong Police Force were requested to provide
updated details of property fraud cases reported to them since the last Actuarial
Consultancy Study (covering cases reported from 1996 to March 2006) up to

2 Often involves coliusion among professional advisers such as an intermediary, a valuer and /or a solicitor.



March 2008. It was found that the number of incidents increased significantly,
in particular during 2006-07. In view of the apparent increase in property fraud
cases in Hong Kong and other jurisdictions, we may need to further review the
levy rate before the implementation of the LTO, having regard to the latest trend

on property fraud in Hong Kong.
REMOVAL OF THE MANDATORY RECTIFICATION RULE

12. Automatic conversion mechanism, mandatory rectification rule and
the cap on indemnity are the core and fundamental elements of the LTO and
they are closely linked to one another. If the mandatory rectification rule is to
be removed, it would be necessary to remove the cap on indemnity and the bar
from indemnity for pre-conversion fraud in order to ensure that an innocent

former owner would be fully compensated for loss of ownership.

13. With regard to the removal of the cap on indemnity, the actuarial
consultant advised that the probability of insolvency of the Indemnity Fund
would increase significantly (i.e. the Indemnity Fund could become bankrupt

more easily if more high-valued claims were payable).

14. Regarding possible liabilities due to pre-conversion fraud, there is
no realistic way to estimate or contain the risks. There is no effective means to
identify property fraud cases out of the 2.8 million land registers maintained
under the Land Registration Ordinance (Cap. 128). If the bar from
pre-conversion fraud is to be lifted, the Indemnity Fund would be bound under
the automatic conversion mechanism to compensate historical fraud cases that
the HKLR has no power to address under the Land Registration Ordinance, as

well as those perpetrated during the 12-year incubation period.



15. For the sake of illustration, it is assumed that for every million
registers kept by the HKLR, there would be 25 successful claims due to
pre-conversion fraud (0.0025%). With approximately 3 million registers
(including registers created during the incubation period), there would be 75 (25
x 3) claims to be made within five years of automatic conversion® and payment
will be effected one year after a claim. Under the circumstances, the levy rate
will have to be increased from 0.017% to 0.16%. To an average home
purchaser of a property valued at $4 million, the levy payable will be increased
from $680 as originally proposed by the actuarial consultant to $6,400,
representing a more than nine-fold increase. Due to removal of the cap, the
levy payable on a $100-million property will become $160,000, instead of
$5,100; i.e. 31 times the original amount proposed by the actuarial consultant.
Notwithstanding this huge increase in levy, one single large claim involving a

$400 million property could bankrupt the Indemnity Fund.

16. Since only a small number of properties will come under the LTO
during the 12-year incubation period, the amount of levy collected for the
Indemnity Fund would be limited. The balance of the Indemnity Fund at the
commencement of automatic conversion will be small. If the cap on indemnity
and the bar from indemnity for pre-conversion fraud were removed to
accommodate immediate indefeasibility, the exposure to liabilities arising from
loss of ownership due to fraud in converted land cases could be too much for the
Indemnity Fund to bear, particularly in the years immediately after automatic
conversion. In the event of insolvency of the Indemnity Fund, the HKLR will
have to resort to financial assistance by obtaining a loan from the Loan Fund or

the Capital Investment Fund® with the approval of the Finance Committee of

¥ 1t is assumed that cases will come out early in the period after automatic conversion to test the system. If the
claims are successfol, more claims will rush to be made to avoid the statutory limitation.
4 \Whether the loan is obtained from the Loan Fund or Capital Investment Fund will be decided by the Financial

Services and the Treasury Bureau.



the Legislative Council. Subsequent levy rates will need to be increased
(drastically) to cover both the repayment of loan with interest and future risk
exposures. The probability/frequency of insolvency of the Indemnity Fund and
drastic changes to the levy rates will undermine the confidence of the public on

the property market of Hong Kong.

17. The Law Society recommended the HKLR to implement fraud
prevention measures such as those practised by British Columbia, Canada, We
fully support effective measures for fraud prevention, and would liaise closely
with other jurisdictions and introduce appropriate measures in Hong Kong so as
to uphold confidence in the title register. However, these preventive measures
can only be applied to new transactions and will not relieve the HKLR from

possible liabilities arising from pre-conversion fraud.

ADVICE SOUGHT

18. Members are requested to note the likely impact on the levy
payable to the Indemnity Fund and the higher probability of insolvency of the

Indemnity Fund if the mandatory rectification rule were to be removed.

Land Registry, Hong Kong
December 2010
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From: 23383425

THE

[AWSOCIETY

OF A2HONG KONG
H # # OB e
3/F WING ON HOUSE - 71 DES VOEUY ROAD

CENTRAL - HONG KONG  DX-D09100 Cenua) |
G P RIWRIIE SR TR

TELEPHONE ( @ b5 ) {852} 2846 0500
FACSIMILE (& X } ;{832) 2843 0387
EMALL (2 F 65 #) sg@hklawsoc.org ik

AEREXBIFA WEBSITE (#&mA®) * wivw. hiklawsos, org bk
Qur Ref LTO -
Your Ref
Direct Line )
BY FAX (28104561) AND BY POST
21 September 2009
m""ﬂ Ms, Olivia Nip,
Huen Wang The Land Regisw
e Queensway Government Offices
VierPresidents 28" Floar, 66 Queensway
oL Hong Kong
Junioa K.Y. Ho
mER
Lieter Yih
R
Loupd] Monbenn Dear Ms, Nip,
S
Iicagr C. Huang .
s %L L Consuitation on Land Titles (fﬁmendmeut) Rill
BE,

Michael X, Liniern«Smith

. g
We refer to the 2 letters respectively dated 13 and 14 July 2009 from Mr. Kim

B . .

i fahins Hing Satkeld, your predecessor-in-titte, sctiing out the Government's proposed way
:Ily 5_,{,_ Ma f‘urwa.rd. after the last cqnsultatiuns an proposed amendments to the conversion
BN mechenism and the rectification and indemuity provisions under the Land Titles
B s Y. Sho Ordinance (“LTO™).

Ceeilia K. W. Wong

kg hl As Mr. Andy Ngan, the Chairmen of our Working Party on Land Titles
wER Ordinance (“WP™) has indicated to you, the WP has reviewed the latest
e . Ne proposals put forward by the Goverr{n‘fent and refef'red the proposals for further
Stephen W.5. Hung consideralion bty the Hong Kong Solicitors Indemnity Fund Limited (“HKSIF"),
i‘;nbge 5.6 Lam We understand that the HKSIF's views will be forthcoming by the end of
HEA October.

Joreph C W, LI

L) . . .

%m‘l‘i;ﬂ}ii& Nasiz At your request and withow! prejudice to the Scciety's overall position on the
Mielissa X, Pasg Government’s latest proposals, we now submit the WP's observations for your
¥ consideration:

Thymas 5.T. So

2R .

Qs"‘éif;w'y' Lee 1. The WP welcomes the Govemment's decision to retain the “daylight
Brian W. Giehrist conversion” mechanism under the LTO. In particular, we are pleased to
B note that the Government has tightly accepted that it would be impossible
Secretary General to achieve a risk free conversion system and is prepared to shoulder some
8 risks 1¢ Secure the wider public benefit of achieving eertainty in the

Raymond C.K, Ho
HMEH

conversion process.  The success of any title registretion system lies, 10 a
great extent, in the Government’s backing to the system.

Depoty Seeretary Genern]

&R

Heidi KP. Chu
-0

128683v3




From: 23385425

01/0472010 13:56

#094 P.00B/014

" The Law Soaciety of Hong Kong

4.

12B083v)

.

The WP noted the Government would put forward proposed amendments
to deal with the priority of interests under caveats after conversion, It
will be interested to know what these priority problems are and how the
Govemment proposes to deal with them,

On the proposed LRCAC mechanism:

@

&
()

@

the WP has grave concern on the issue of priority of different
interests under double/multipte registers, whethar in respect of the
same land or in respect of two or more parcels of land bearing the
seme lot pumber.  The profession is at a loss to know how to advise
clients properly on such priority issue under the Land Repistration
Crdinance (“LRO™);
the WP remeins of the views that the Government has labilities
for maintaining such double/maltiple registers;
on the basis that the market desires the opportunity to make informed
decisions and the Land Registrar has a duty to maintain a corect
register under the LRO, the WP believes that the problematic
statux of 211 the identified double/multiple repisters should be
noted on the register. On the same principles, it believes that
the propesed Notice of Intention to register a LRCAC should
alsp be registered.
the WP supporis in principle the LRCAC mechanism, However, in
view of the quasi-judicial power given to the Land Registrar and the
proposed limit on the Hability of the Lend Registrar in the decision
on registration of a LRCAC, to ensure consistency in decisions and
thus certainty, credibility and faimess of the system, the WP
submits:

(i) the Land Registrar should be someone with the appropriate
legal qualifications and experience, and preferably with the
equivalent standing of a High Court judge; and

(ii) the Government should preduce 3 Manual and make this
available to the legal profession, specifying clearly how the
decisions on registration of LRCAC should be made,

On the rectification and indemnity arrangements:

(a)

®

the WP's position has always been that “indefeasibilsty of title™ is the
cornerstone of any registered title system; and it has also been
agains: the cap on indemnity;

as we have stated in our submissions in response to the
Government’s last consultation, the mandatory rectification ruie
under the LTQ is an unfortunate political expediency arising out of
the Government's lack of commitment in capping the indemnity
payment, otherwise it should have no place in LTO:
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(c)

(&)

(e)

{0

10:9]

)

)

-3

the Government proposed to introduce 3 exceptions to the mandatory
rectification’rule in the last consultation, and as a compromise, we
submitied that deferred indefeasibility is the “very minimum” of an y
registered title systemn;

the WP is pleased to note the Government |s considering removing
the cap on indemnity foy the proposed exceptions o the mandatory
mle but it is unclear whether it will go shead with the deferred
indefeasibility exception;

the WP strongly feels that the nemo dat principle (and therefore the
mandatory rectification rule) should give way to the indefeasibility of
tille concept nader the title registration system, Otherwise,
ceriainty and security of fitle which a title tegistration system strives
to gchieve will be greatly undemnined by the nemo dat rile as to be
non-existent. To achieve this, the WP Preposes that the cap on
indemnity as well as the Emitations on indemnity for the
pre-fraud owner should he lifted;

indeed, the WP believes the system should go for “fmmedigre™ rather
than “deferred” indefeasibility, For under “deferred indefeasibility”,
the title of the current registered owner will always be opened 1o
attack and he would only reaily get indefeasibility upon his sale of
the property to someone else;

the WP however recognizes there will be difficulty to convinee the
majority of sharcholders to aceept the application of the Nmmediate
infeasibility™ concept under the LTO. As a compromise, the WP
proposes that deferred indefeasibility should only apply for the
limited purpose of conversion; and thereafter there should he
mmediate indefeasibility; ’

the rationiale behind the WP’s Proposal in 4(g) is that: whilst the
nemo dat principle is supreme under the existing system, one should
accept the change in the rules of the Eame Upon moving onto title
registmtion system.  So, for the first transaction of registered
owmership after conversion, deferred indefeasibility should apply for
fairness to the original owner who has &equired the property under
the LRO system where they would have the protection of the nemo
dat principle. However, once the properly has moved over to the
registered title system, people should adopt a change of mindset and
accept the different ball pame i.c, the register is conclusive;

the WP noled the Government hag voncern over the differences in
views among the profession on the indefeasibility principle. 1n this
regard, the WP has secured an jnformal understanding from the
Chairman of the Hong Kong Conveyaneing and Property Law
Assaciation Limited (“HKCPA™ that the HKCPA is also supportive
of the imporiance g have indefeasibility of title under the new
system;

#0%4 P.009/014
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o

(i)  whilst the WP has set out its position in paragraph 4(e)-(h) above, it
noted othet. swakeholders’ comments on the 2 other proposed
exceptions to the mandatory rectification rule. Ta these commients,
the WP would like 10 say

whoere the land has been sumendered -~ the WP could see some foree in
the argument that this proposed exception should not apply for surrender
unless it is for public purpose.  An obvious example of surrender not

being for public purpose is medification by way of surrender and regrant,

In substance, the same piece of land is involved and the WP believes that
under the equitable remedy of tracing, the innocent owner should be abie
to trace back and recover the property

where the land has passed into multiple new ownerships — the WP fails
to see the relevancy of redevelapment when the rationale behind this
proposed exception is it will be too much a disturbance to restore the title
of the original displaced owner when the ownership has been subdivided
and passed into different hands. In this sense, whether the building has
been demolished or not appears to be of little or no relevancy.

We would stress that the above views of the WP ate subject to the further views
of HKSITF and the Council and we would write further to confirm the Society's
final position once we are in a position 1o da so.

/!
;

¢

You:ﬁere%y, i’,/;?
e
-y

s
ne W, 8. Chu

Assistant Directer of Practitioners Affairs

1288833
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LTOSC Paper No. 9

Paper for the Land Titles Ordinance Steering Committee
Ouitcome of Consultation Exercise {2009} — Latest Developments

Purpose

This paper seeks Members’ views on the written submissions made by the
Law Society of Hong Kong (Law Society) in response to the public consuitation
cenducted between January and March 2009 on proposed changes to the rectification
and indemnity arrangement under the Land Titles Ordinance (Cap. 585) (LTO).

Consuitation on Exceptions to the “Mandatory Rectification Ruje”

2. In the consultation exercise, amongst other issues, three exceptions to the
“mandatory rectification rule” were proposed, as foliows:

(8) when the land affected had been surrendered or resumed prior to discovery of
the fraud;

(b) when the land had passed into multiple new ownership prior to discovery of
the fraud; and

(c) when the current owner was a bona fide purchaser who had not dealt with the
fraudster.

3. At the last LTO Steering Committee Meeting held on 22.7.2009, Members
noted that there was pgeneral understanding amongst respondents of the need for
exceptions {a) & (b) in para. 2 above to be made when it was practically impossible to
return the affected land to the original owner. As regards exception (c), based on
views received at that point in time, ahmost al] respondents were in favour of retaining
the rule mandating recovery of the property by an innocent former owner, irrespectiv;
of the position of the current registered owner. At the meeting, the Law Society
indicated their support for adopting “deferred indefeasibility”, adding that jtg preference
was to move towards”™ immediate indefeasibility”. This stance was at variance with
that of the Hong Kong Conveyancing and Property Law Association Limited {HKCPA)
which rejected the idea of indefeasibility in fraud cases, The Law Society was
requested to liaise with the HKCPA to see if a common position could be reaghed. It
was agreed that the Administration would continue with the preparatory work for the
Land Titles {Amendment) Bill pending formal advice from the Law Society,
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Latest Developments

4. In its letter dated 21.9.2009 to the Land Registrar (refer to Anunex 1), the Law
Society’s Working Party on LTO (the Working Party) reaffirmed its stance that that the
nemo dat principle (and therefore the “mandatory rectification rule™) should give way
to the “indefeasibility of title” concept. It further suggested that the cap on indemnity
and the bar on indemnity for pre-conversion fraud should be lified. The Working
Party advised that it had secured an informal understanding from the Chairman of the
HKCPA that it was also supportive of the importance in having indefeasibility of title
under the new system. The Law Society reaffirmed the views of the Working Party in
its letter to the Land Registrar on 1.3.2010 (copy at Anmex 2). The Law Society
considered that the importance of the principle of “indefeasibility of title” to a title
registration systern and the adverse implications of the “mandatory rectification rule”
on the new system had not been sufficiently made clear to stakeholders in the
consultation exercise,

Considerations

3. In considering the way forward, we believe due regard has to he given to the
following:

(2) the “mandatory rectification rule” in the enacted LTO represents the
consensus reached after extensive deliberations amongst the Administration,
tnajor stakeholders and the Legislature. In arriving at this consensus, a fair
and appropriate balance has been struck amongst a wide variety of interests
in the society, with gives and takes by all parties concerned.  We would not
under-estimate the difficulties that may be encountered in the aftempt to
reach any new consensus if the issue is to be re-opened: and

(b) it follows that revisiting this fundamental issue would inevitably be a
time-consuming exercise, which would significantly impact the Jegislative
time-table ard further delay the implementation of title registration.

Advice sought
6. Members are invited to consider the views expressed in the Law Society’s

submissions, having regard to the considerations set out in para. 5 above.

Land Registry
March 2010
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27 April 2010

M, Simon Cheung,

Clesk to Joint Subcommities
on Amendments to LTO0,

Legislative Council Building,

8 Jackson Road,

Cenrral,

Hong Konyg.

Dear Mr. Cheung,

Panel on Development and Pancl on Adminjstration of Justics and Legal Service
Joint Subcommittes sn Amendments to Land Titles Ordinnnce (LTt )
Mezting on 29 April 2010

We are pleased to attach the Law Society's submissions on “Proposed Amendmants to
LTO - the Rectification and Indemsity Provisions” for discusslon at the above LegCo's
Joint Subcommittes meeting,
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THE LAW SOCIETY’S SUBMISSIONS ON PROPOSED
AMENDMENTS TO LAND TITLES ORDINANCE - THE
RECTIFICATION AND INDEMNITY PROVISIONS

The Development Burean isgued 3 Congultation Paper in December 2008 to
consult the views of stakeholders incloding The Law Society on its proposed
amendments to the Land Titles Ordinance (“‘the LTO") to subject the so-called
“Mandatory Rectification” rule {"MR rule”) provided in S. 82(3) of the LTO to,

inter alia, the following excaption:

“whare the current registered owner who is in possession of the property
is not the first person to have been registered as owner since the fraud,
Hs is a bona fide purchaser for value or a person deriving title from

such bona fide purchaser'”

The Law 3ociety noted that in response to the Government consultation, the
majority of stakeholders have submitted in favour of retaining the MR mle in

the LTO.

We are mindful of the Development Bureaw's observations in paragraph 16 of
its April 2010 paper to the LegCo's Joint Subcommittes on Amendments to the
LTO (“Joinr Subcommitiee™) thas:

(8) the MR rule represents the consensus reached after extensive
deliberations arcongst all parties and that one should not underestimate
the difficulties for a new consensus to be reached if the issue is to be
re-opened; and

(b) review of this fundamental issue ‘will be time-Consuming and
significantly delay implementation of the legislation,

Wo would like to stress at the ouiset that The Law Secisty hag strong
objection to the MR rule. For reasons explefued below, we do not think a
title registration system with the MR rule wounld work at all nor do we
think this is a “tile registrogion sysfem™ that we can support. Rather, we
believe that a decision on this very important issne which fis so
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fundamental to our mew gystem should wartant » dioser and more careful
scrotiny by all concerned.

That the MR rule merits serions re-consideration is not lost to the
Administration. In fact, despite the Development Burean’s misgivings about
the Law Society raising this issus at this stage, it i3 to be noted that the Bureau
has issued a consultation paper 4 years after the LTO was enacted to canvass
views on the possibility of abolishing MR rule and replacing it with deferred
indefeasibility. '

The LTO was enacted in 2004 under a very tight schedule. The Bills
Comumittes was convened in March 2003 and completed its deliberations on the
Bill in 39 meerings over a pericd of 15 months. The Law Society was given
the understanding by the Administration then that if te 2002 Land Titles Bill
did not get enacted within the 20034 LegCo term, it would be very unlikely
that the title registration legiglation would be re-introduced to LegCo given
there were other legislative priorities. At the request of the Administration,
weekly meetings were held between representatives of the Administration and
members of our Working Party in the period between 15 April and June 2004 to
try to resolve issues of concern within that LegCo ten.

When The Law Society wag atked to endorse the bill, the then Secretary
General of The Law Society wrote to the then Land Registrar on 18 Jupe 2004
to give its suppart of the Bill, but expressing also its two concerns i.e. ons, on
the drafting of the Bill and two, given the large number of amendments to the
Bill, the Law Sooiety felt that a reasonsble breathing space was needed to fully
absord tie revised bill. The Adwminjstration assured The Law Society that it
would continue to work with The Law Society “so address amy subsisting
poires of concern and any issues that emerge on further consideration of the
drafting of the LTO before its implementation”. Yt was based, inter alia, on
such undertaking by the Administration to the Law Society that LegCo has
passed the 2002 Bill into law on 7 July 2004.

The MR rule was introduced at a very late stags in 2004. Thizs was done
against & background of a rushed through deliberation process, as a political
expediency and as a recognition of the fact that due o the effect of the cap on
indemnity and the Court being given a wide dipcretion to rectfy, unless
rectification was made in favour of the former innocent owner who had been
defrauded and ost his property, he might find himself worse off under the pew
system (cf. for example, the Bar’s aubmission dated 2°! March 2004). The
Law Society understands fully the predicament the Administration was in when
it introduced the MR rule.
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In the end, the LTO a5 emacted, was a product of compromise. The
Chairperson of the Bills Commines of the LegCo during the 2000-2004 session,
the Hon. Margaret Ng, who is also now the Chairman of the LegCo's
Subcomminee, when spesking on the passage of LTO, lamented that the MR
rile in the LTO rendered the new system more of a “half-way house”.
Dissatisfaction with this produet of political compromise is, therefore, not
confined to the Law Society. Given the breathing space that was allowed 1o
reflect on this compromise, the Law Society is firmly of the view that the MR
rule renders unworthy the LTO to any claim of a title registration.

Ap the Administration ha¢ rightly pointed out in paragraph 8(b) of its
Conguluton Paper, ths MR rule would have ths unintended effect of “reducing
confidence in the title regisrer’ and “ruducing the effectiveness of the new
scheme in improving the efficiency with which convayancing can be conducted”.
The Law Sociery agrees with the Administration in paragraph 8(b) of the
Congultation Paper that the “opportunity should.. be taken to reconsider
whather the rule should be retained before the LTO is brought into operation”.

Why the MR rule is = problem?

mz of Title Registrarion

Let us go back in time and ask ourselves tha basic queston: why do ws want 2
title registration system for Hong Kong? What are the advantages of this new
system as compared to our existing deads registration system?

The answer is simple and clear  The main impetus for Hong Kong to
inwroduce a title registration system is the desire to “simplify” the existing
cumbersome conveyancing process. Cur existing deeds registration system is
just & record of transactions affecting the land, not a register of title so much o
that title Ras to be investigated privately by the parties’ solicitors perusing
bundles of title documents going back 10 a certain period of time upon every
purchase or mortgage of the land.

Tha object of title regiviration is to bring cortainiy fo tidz and make it
unnecessary for purchasers to go behind the register to invastigets the chain
of tisle. And how can this be achisved? This is, to a large extent, achisved

by the concept of “indefsasibility of tirle”,

Inpo  of the ‘Indefeasibility of Title

The raison d'atee of a title registration i that the title register is the
“eonclugive” evidence of title 5o that a purchaser relying on the register will
acquire a Ttle thar is warranted by the legislation to be good as against the
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whole world, subject w0 only very limited excepdons. The ttle registration
gystem speaks of the title being “indefeasible”.

ConveyanCing process can be simplified under the comcspt of “rrle

indefeasibility”, ns a person dealing with the registered owner can safely rely
on the register and can be saved from the wouble and expense of going behind

the Register in order to investigate the history of the vendor’s title and to
satisfy of ity validity,

called ‘*mcﬁﬂcma as am exception o the concept of “indefaayibilicy of ritle™.
This is in recomnon of the fact that the “indefearibility of ritle” concept could
work barshly against innocent registerad owner; for an innocent ragistered
owner could find his title displaced as a result of fraud or a void or voidable
instrument and hig tifle lost in favour of a newly registered owner under the
title indefeazibility concept.

Rectificarion will allow the register to be comected in favour of the original

displaced owner in appropriate circumstances. Where it is not possible to
prevent or recompense far the loss occasioned by the tifle ragistration system or

a reliopce on the repister by rectifying the register, financial compensation
called inderanity may be paid,

The extent that rectification should be sllowed in the case of fraud or forged
document to revert the registered title to the original displaced owner vis-3-vis
the current registered owner, and the kind of indefeasivility of title system to be
adopted have been widely debated subjects in many jurisdictions.  Itis at the
¢nd of the day 2 balancing exerciss betwesp certainty of a transaction and
Jostice in individual cases.

Howover, whai is clear is that {0 ensure theps will be ceraingy of title, the
scopa of ractification should be wr bimied as possibla for the widar the tcope
of pectification allowad, the lese ceriain the ffle regisior will be and the
Jurther the tnroads into the indafeasibility of #tla concapt thus undarmining
the basic advantages of title regivtrotion systesm

The MR Rule

S. 82(3) is the “MR" provision fn the LTO. It “mandates” the Court 10 make
an ordey of rectification in favour of “a former displaced registered owner” Gif
mnocent) if he 1ast has 'atle by or as a yegult of fraud, {rvespective of whoevey
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The problem with the MR nue is that under such nule, any purchaser of
registered property will be subject to the risk of a rectification order being
made against him as 2 result of any frand involved in any wansaction Prior
the one in which he is invalved. This would work t0 gready undermine
confidepce in the title register and the security and ease of conveyancing that
the LTO aims to achieve. A purchaser may wont to go bekind the title
registey fo imvastigate provious fransections in arder jo obtzin groater
assurance that he will not be at pisk, This would amount fo a reversion fo
the old systam of investigation of title av under the current deeds registration
syster; totally defeats the very purpose of #itlo registration: and renders
urworthy the LTO to any claim: of a title registration system.

As mentioned before, the MR rule was inmoduced in the 2004 legislation as &
political expediency in recognition of the fact that due to the effect of the cap
on indemnity and the coust being given a wide discretion to rectify, unless
rectification is made in favour of the former innocent owner who had been
defrauded and lost his property, he might find himself worse off under the new

systen).

Wa believe that stakeholders are also in favour of retaining the MR rule, in part
dug to the thinking that the MR rule ensures “ownership protection”.
However, in terms of “ownership protection”, the MR rule cuts both ways. It
will aiways work to displace the ownership of the innocent evrrent registered

Owmer.

On the issve of doing justice betwean an innocent original displaced owner
who is defrauded and an innocent current registered owner, MR is clearly not
the best golution on every occasion. On the contrary, what is clear is that
unless one should adopt a chapge of mindset apd move away from the nemo
dat principle, the new title registration system would not work.

What gystemns should HX adopt?

Legal systems around the warld adopt either of 2 major principles of

indefeasibility:

(a) immediate indafearibility - under which a boma fide purchaser who
relies on the register in dealing with the registered owner and registers
a trapsfer, obtain & clesr and valid dtle, even though the tramsfer
instrument he relies on is void for fraud or forged, except in the case
of fraud by the purchaser himself:

(b) deferred indefeasibility - where a purchaser becomes (innocently)
the “registersd owney” of land, relying on a document that is void for
fraud or forged, such a ragiswration can be defeated by the previous
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registared ownes, but only until such Hme ¢ the land is on-sold to a
bona fide purchaser for value.

{ny Preferred onl — ¢ el ez (Z) ol the 110D

Por Hong Kong, we believe that for the sake of certainty of title and sase of
conveyancing transactions, the “immediate indefeasibifity” principle should be
followed as far as possible with only very limited discretion given to the court
to rectify the ragister against the current registered owner in circumstances
where he is at fault

Under the LTO as enacted in 2004, the rectification provigions are contained in

Sections 81 wo 83.

(2) Sectlon 82 providas for rectification of title by the court:

{(b) Section 82(1) gives a general discretion to the Court to order rectification
in, mter alia, cases of fraud, void or voidable instruments. Such
discretion is, however, subject to the provisions in subsections (2) and (3);

(c) Subgecdon (2) specifies that no rectification order thowld be made under
subsection (1) 50 as to affect the fitle of the owner of registerad land who
is in possession of the land and has acquired it for valuable consideration,
aaless he himself was 4 patty to the frand, caused a mistake or amission,
or coused the instrament to be void or voidable; had Imowledge of the
fraud, mistake or omission or that the insgument wag void or voidable; or
had, by his act or lack of proper care, coused or substantially contributed
to tat freud, mistake or omission or to maldng the instrument void or
voidable.

(d) Subsection (3) contains the mandatory rectification provisions.

OpHoD eetion |

ok

A copy of Section 82 16 attached at Annex A,

The Law Socicty proposed to remove the MR provision in S. 82(3). Our
proposal to remove 3. 82(3) does not pecessarily mean that the oripinal
displaced registered owner could not recover the property; for the court will
have the discretion under 8. 82(1) and (2) to rectify the land register and apply
the nemo dat rule in the “ualess™ situations mentioned in Section 82(2)

If, however, 3. 82(1) and (2) of the LTO are not considered good enough ta do
Jjustice to the original displaced registered owmer, we would alternatively
suggest adopting the UK 2002 position. Jn. this regard, Schedule 4 of the
Land Registration Act 2002 is attached at Annex B for consideration. The
relevant part of Schedule 4 of the Land Registration Act 2002 reads as follows:

7420



“Schedule 4 ~ Alterarion of the Register

Introductory
I. In this Schedule, veferences to rectification, in relation to
alteration of the regirter; are 1o alteration whick-
(a) involves the correction of a pistake, ond
(b) prejudicially affects the title of a registeved propriesor.

Altgration pursuant o a court order
2. (I) The cowrt may make an order for altsration of the register

Jor the purpose of -
(a) correcting a mistake,
(b) bringing the register up so date, or
{c) giving offact to ony estate, right or intevest
excepted frorm ths affect of registration.

2] ...

3. (1) This paragraph applies to the power under paragraph 2,
so far as relating to recrification,

(2) I¥f daleration offects the title of the proprisior of a
registered estute (n land, no order may be made under
paragraph 2 without the proprictor’s consenr in relation
1o land in his possession wiless-

(a) he has by fraud or lack of proper care caused or
substantially contribured o the mistake; or

(b) I would for any other reason be unjust for the
alterarion not to be made.

(3) If in any proceedings the court has powaer to make an
order wunder paragraph 2, it must do so, unless there are
exceptional circumstances which justlfy its nor doing
1

Campared to 5. 82 of the LTO in HK where the coort has the “diseretion” to
order rectification in the “unless” situation mentioned in S. 82(2), the UK 2002
legislation slanted more towards mandatory rectification in so far as the
immediate parties to the frendulent transactions are concemed. Paragraph 3(3)
of Schedule 4 “mandares” the court 1o make a rectification order in favour of
ths original displaced owner in the “unless” situations menttoned in paragraph
3(2) “unless there are exceprional circumstances which justify its not doing 5o".

opposed to the MR rule, under either Options 1 or 2 above, any new
purchaser would only have w maks sure that he has not by frand or by his act

or lack of proper care caused or substantially contributed to the mistaks on the
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register when he purchased the property. He would only be at risk of a
rectification ozder being mads against him where there has been some fault on
his part in the “immediats transaction”™ to which he iz @ party but not when
there wag fiaud in a previous transaction to which he is not an immediate party
or as a result of lack of care on the previous owners. As such, in either of
these optons, the purchaser {s made responsible for hiz own frand and lack of
care. There will be no need for any purchaser to go behind the register and
invesfigate the whole chain of title. The spirit of title registration and thug the
benefiz of simplicity of conveyancing process can be sitained.

Further Protections to the Displaced Bepistere:
To exhance the position of the original displaced registerad owner, we have the
{ollowing supgestions:

(1) Capon Indemuity

We noted that the need for the MR rule stemmed from the cap om
inderomity and have made submissions that the cap should be uplifted.

The Govemment indicated its concern on unlimited exposurs to claims
if the cap was removed and cited the problem of scams in other
jurisdictions where frandsters posed a8 victdms in order to claim
Government indernnity, In thi¢ regard, we balieve the Administration
should justify the need (o retain the ¢sp on indemnity by disclosing
ipformation and staisties from the Heng Kong and overseas
jurisdictions on the incidences of fraud claims on the indemnity fund
under these title registration systems snd/or frand cases in property
ransactions generally but the Admindstration’s reply is still awaited.

If, however, tha fina] decision is 1o maintain the cap on indenmity, we
believe thers should be a mechanismn in the legislation to ensnre that the
cap would be reviewed upwards from time tc tims to ensure it will
cover the majority (say, not less than 99%) of HK properties.

Likewise, the limitagons on Indemmity for the pre-comversion
defranded owner under Section. 84(4)(c) of the LTO showld be
removed

We belleve retatning the rle in fear of fravd is puning the horse
before the cart. Efferts should bettar be spent on minimizing fraud.
In this regard, we would like o refer to British Colwmbia experience in
which, inter alia, the following safeguards are provided in the system to
combat ID theft:
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(a)  rules requining estate agents, solicitors and financial iustitations
to verify clients’ identities following specific guidelines and to
keep clients” information record for every purchase or sale of real
estate; and

(b)  procedure whereby applications could be made for email
notifications to be sent to the registered ownper, his agent and
lawyer whenever there is an application for registration which
would affect the title; and

(e)  procedure for registared owner to apply for a duplicate certificate
of title which must be presented before there can registration for
change of ownership and making the duplicats certificate very
difficult to be forged and replaced.

An article entitled “Title Securing in British Columbia” at Apnex C is
attached for consideration.

Lznds bheld by Indigenous Villagers

We appreciate the Heung Yee Kuk (“HYEK™)'s wish to retzin the MR rule, in
view that many indigenous villager owmers “resided oversear and ir is
important thay they can ger back the land in case of fraud™,

We believe that this concern of HYK can be addressed by the Government
conducting worldwide public education on the change of law.  But in order for
the Gtle regisiraton legislation to move forward, if HYX is not comfortable
with our above proposals, we recomamend giving an option to HYX to consider
whether to have all those NT lands held by indigenous villagers remain out of
the title registration system at the initial stage and for 4 mechanism to be put in
place whereby the owners of these lands could opt into the new system at a
later stage upou title being proved to the Land Registry at their own expense.
One benefit of this option is that as thase ]ands will continually be governed by
the Land Registrarion Ordinance, the HYK and the indigenous villager owners
could have some leading time to observe the experiences of the operation of the
new gystem upon other lands before deciding whether to opt into the pew
system. In this regard, we propose the relevant NT lands be identified by
reference to Section 4 of the Government Rent (Assessment and Collection)

Ordinance,

The Law Seciety’s Pogitions

To recap, the Law Society's positions are:

(1 the aim of ttle registration legislation being to bring certainty to ttle
and “simplify” conveyancing process, & title registration system with
the MR rule defeats the very purpose for which a title registration
systam seeks to achieve apd as such 8. 82(3) has to be deleted from
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(3

(4)

()
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the LTO;

to uphold certainty of tille as far as possible, the HK systam should go -

for immediate indafearibility with discretion being given to the conrt

10 rectify the ragister in favour of an innocent displaced gumer in very

limited circumstances. We recommend the court’s discretion in S.

82(1) & (2) be retained;

alternatively, if our preferred option in (2) is not considered sufficient,

we suggest the UK 2002 legitlation (i.e. Schedule 4 of the UK Land

Registration Act 2002) be adopted;

to safeguard the position of innocent displaced owmers, we proposs:

{(a)  the cap on indemnity be uplifted or as a minirpum, a mechanism
should be in place to enable periodic review of the cap to
ensurs it will cover the majority (99%) of properties in HK:

()  the exclusion of indemnity for pre-conversion fraud to the
innocent former owner noder S. 84(4)(c) should be removed;

(c)  adequate safeguards be introduced into the system o minimize
the instances of fraud; and

an option be given to HYK to comsider whether lands held by

indigencus villagers should remain out of the fitle registration system

on daylight conversion and for such lands to opt into the system at o

later stage.

The Law Society of Hong Kong
27 Apxil 2010
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Annex 2
3'F WING ON HOUSE - 71 DES YQEUX ROAD TELEPHONE ( B 15 } +{852) 2844 0300
CENTRAL - HONG XONG ~ DX-009100 Cerra) § FACSDVMILE (= R ) : (£52) 2845 (357
FRAPEBVEP R EM(Q’}@#}:WQMD:.&M
A EAWMXEI¥IE WEBSITE (M} ¢ werw hkliwnoc erp ik
Cur Rl !
Your Raf % L10
Llireet Line
BY FAX {28104561) AND BY POST
-
Histw Wetng 1 March 2010
e Ms. Olivia Ni
. Olivia Nip,
Vice Presdests A
aak;ﬁ The Land Registrar
Juojug K.Y, Hy Queenisway Government Offices
kol © 28th Floor, 66 Queensway
EXE Hong Kong,
Comacl Menbeg
7y
Lar.:r‘;.l. Huing
Fem el 1o Dear Ms. Nip,
QIJ’JJ Liz Staith
sEx T Consultation oo Land Titlss (Amendment} Bl - Rectification 20d Indermnity
Ip Shing Hing Provigions
HRE
Billy .Y, Ma
gl'; &ﬁ, ¥. 5k The Developmers Bureay issued a Consultation Paper in December 2008 to consitlt the
T e views of stakeholders including The Law Society on its proposed amendments to the
gi'ug;"‘ Wang Land Titles Ordinance “the LT0”) 1o subject the so-called “Mondatory Rectification”
'“'ﬁ E H.Lu rule (MR rule”) provided in Section 82(3) 10, inter alia, the following exception;
HHE
Hetnas); 5.Y. N
ey £ “where the current registered owner who is in possession of the property is not
5&“‘;“’5- Huzg the first person 1o have been registered as owner since the fraud He is g bong
Ambrore SX. Lam fide purchaser for value or a persen deriving Jitle from such bong Side
e purchazer”
oopl CW, L.
BEE
%"E“‘se”‘“"” The Law Socicty has carefilly reviewed the rectification and indemnity provisions
Melisss K. Pung under Part 11 of the LTO and agrees with the Administration that there are grave
{‘.’hﬁu’?ﬂs . concems wﬁh the existing arrangements with the MR, rule being incorporated into the
1=1=¥] title registration system.
An:ﬂl;w Y. Lae
W - . . . .

Brisn W, Ciledrin As the Administration has rightly pointed our in paragraph 8(b) of its Consultation
g8t Paper, the MR rule would have the wnintended effect of “reducing confidence [ ths
Getural .

BwR
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A ey ” . JP.2
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title register™ and “reducing the affectiveness ¢of the mew scheme In improving the
efficiency with which conveyancing can be condueted”, The Law Society agress with
the Administration in parsgraph 8(b) of the Congultation Paper that the “epportunity
showld.. be raken do reconsider whether the rule should e retained before the LTO is
broughr inte cperation™.

The LTO was enacted in 2004 under & very tight sohedule. The Bills Committes waz
convened in March 2003 and completed ity deliberations on the Bill in 39 meetings
over a period of 15 months. The Law Society was given the understanding by the
Administration then that if the 2002 Land Titles Bill 4id not get enacted within the
2003-4 LegCo term, it would be very unlikely thet the tide registration legislation
would be re-inwcduced to LegCo given there were other legistative priodties. At the
request of the Administration, weekly meetings were beld between representatives of
the Administration 2nd members of our Working Party in the period between 15 April
and June 2004 to 1wy to resolve issues of concern within that LegCo term. When the
Law Society was asked t0 cndorse the bill, the then Secretary General of the Law
Society wrote to the then Land Reglstrar on 18 June 2004 to give its support of the Bijl,
but expressing also its two concems i.e, one, on the drafling of the Biil and two, given
the large number of emendments to the Bill, the Law Socisty felt that a réasonable
breathing space wat needed fo fully sbsorb the revised bill. The Administration
nssured the Law Society that it would continue to work with the Law Secisty "rp
address any subsisting points of comcern and any issues thol emerge on further
consideration of the drafling of the LTO before ifs Implementation”. It was baged, inter
alia, on such undertaking by the Administration 1o the Law Society that LegCo has
passed the 2002 Bill into law on 7 July 2004, Indeed, the Administration has rightly
pointed out in paragrapk 8 of its Consultation Paper that the LTO was passed in July
2004 en condition that = comprehensive review was camied ot before the
Adroinistration sought to bring the new system into operation and the rectification and
indemnity provisions enatted in 2004 have been exeonined as part of that review.

The MR rule was inwoduced at a4 very lste stage in 2004, Thi was done apainst a
background of & ushed through deliberation process, as a poliical expediency ang as a
Tecognition of the fact that due to the effsct of the ¢ap on indemnity and the Coyn
being given a wicde discretion to rectify, unless rectification was made io favour of the
former innocent owner who hed been defranded and lost Mis property, he might find
himseM worse off under the new systam (ef. for example, the Bar's submission dated
2 March 2004). The Law Soclety understands fully the predicament the
Administration was in when it introduced the MR rule,

/P2
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In the end, the LTO as enacled, was a produst of compromise, The Chelrparson of the
Bills Committes of the Legeo, the Hon. Margaret Ng, when speaking on the passape of
LTO, lamented that the MR nule in the LTO sendered the new system more of 2 “half-
way house™, Dissatisfaction with thiy product of political compromise is, therefore, not
confined 10 the Law Socicty. Given the breathing space that was allowed to reflect o
this compromise, the Law Society is firmly of the view that the MR rule renders
unworthy the LTO t0 any claim of a title registration

The reison d'etre of a title registration system is that the titde register is conclusive
evidence of title s that a purchaser telying on the registar wij] ecquire a title that s
warranted by the legislation to be good as against the whole world, subjeot to only very
limited exceptions. The title Tegistration system speaks of the tile being “indefaasiple
The advamtage of title indefeesibility is thet this will simplify conveyancing in the
sense that a person dealing with the Tegistored ovwner can safely rely op the Tegister and
be saved from the trouble and expense of going behind {he register in order 1o
investigate the history of the vendor’s title, and o be satisfied of {ts validity,

The problem with the MR nle, as the Government rightly pointed gut in paragraph
23(e) of its Consultation Paper, §5 that no purchaser of regintered Property is protectsd
by the title register against the effect of fraud prior to the transaction in which he i

went 10 go behind the title register to Investigate previous transactions in order 15
obtain greater assurance thet he will not be at risk. This would emount fo & reversion 1o
tbe old system of investigation of title as under the current deeds registration system,

The Law Society has to commend the Administration for bringing up this v
impariant subject for further review after the enactment of the 2004 legislation, We
submii that:

(1) atille registration system with the MR rule is unworkable and Seetion B2(3) of
the LTO should be deleted:

(2)  the cap on indemnity should be lified bul, were it 1o be retained, thers should
be a mechanism in the legisiation to ensure that the cap would be reviewsd
upwards from time 10 time 1o ensure it would cover the majority (eay, not less
than 99%) of HK properties, To Justify the need 1o retain the cap on indemnity,
the Government should diselose information and statisties from Hong Kong

P4
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and overseas jurisdictions such as UK, Australia, New Zealand and Canada on
the incidence of fraud cleims on the indepunity fund under these title
registration systems end/or fravd cases in property transsctions generally; and

(3} the exclusion of indemnity for pre-conversion fraud to the innocent former
oemer under Section B4(4)(c) of the LTO should ke removed.

We, however, regret 1o note the Administration's indication that the majority of
respanses 10 the Consultation are in favour of etaining the MR rale. We have concern
whether, with the emphasis of the Goveriment's Consultation Paper being on the MR
rule and on inwoducing “deferred indefeasibili® as an “excaprion to the MR rule” the
consuitation process has really brought home to the mind of the stakeholders the
iportance of the printiple of indefeasibility of e 1o s title registration systam and
the adverse implications the MR rule wouwd have on our new sygtem, Indeed
rectificetion and MR rule are in substance excepiions rather than the rule, and this has
Ied 1 confusion by crestion of exceptions upon exceptions, hence losing sight of the
Wtimate objective of title registration,

Given the imponance of this subject, we feel obliged to copy this ietter for the
zttentjon of the LegCo's Joint Subcommittes on Amerdments to the Land Titles
Ordinance and would recommend thay our proposed remavel of the MR rule from the
LTO should merit very serfous consideration.

Yours g ei:i;

Christine W, S. Chu
Assistant Directar of Practiioners Affairs
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LTO
BY FAX (28104561) AND BY POST
29 Tune 2010
Mas. Clivia Nip,
The Land Registrar

Queensway Government Offices
28" Floor, 66 Queensway
Hong Xong

Dear Ms. Nip,

Proposed Amendments to the Land Titles Ordinance (“LT0") ~ the
Rectification and Indemnity Provisions

Thank you for your letter dated 20 May 2010. Our Working Party on Land Titles
Ordinance has discussed the question posed by you on page 2 of your said letter,
namely:

“When compared 1o a title regisiration system withou! mandatory
recrification, what are the addirional conveyancing procedures
and steps emvisaged that would need to be undertaken by
Solicitors acting jor purchasers if mandatory rectification rule is
adopted?”

The Working Party has reviewed Section 82(3) of the LTQ, which provides for the
Mandatory Rectification rule (“AJR rule’™). The subsection reads:

“(3) Subject to secrion 83, on an application made under
subsection (1) by a jormer registered owrer of registered
land cr a former registered lessee of a registered long term
lease 1o restore his title to the land or lease an the ground

o

..[P2
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that he lost kis title by or as a result of fraud, the Cowrt

shall order the rectification of the Title Register to 5o

restore the title of the applicant (and irrespective of

whoever is curremtly the registered owner or regiviered
lessee of the land or lease concerned), if the Cowrr is
satisfied that —

(a) the entry in the Title Register by or as result of which
the applicant lost his title was procure, whether in
whole or in part, by or as a resudt of-

(i)  avoid insirument; or
(i) afaise entry in the Title Register;

(b) the applicant was not a party to the fraud; and

{c) the applicant did not, by his act or by lack of proper
care, substantially contribute to the fraud.

The subsection first talks about someone who has lost his title (1) as a result of
fraud; and then that (2) the court is satisfied that the enfry was procured as a result
of (a) a void entry or (b} a false entry in the tit}e register.

S. 82(3) could be a troublesome area in that the exact scope of application of the
MR rule is not entirely clear. “Fraud” is a very difficult concept to begin with.
The term is only defined to “include dishonesty and forgery” in Section 2 of the
LTO and the court has not laid down any exhanstive definition of the term.

Fraud is obviously not confined to forgery and should not be confused with forgery.
At common law, a forged insttument is null and void and of no effect. It is a
different concept from fraud and could be used by the fraudulent forger or by an
innocent party who has no knowledge of the forgery,

“Void instrument” refers to an insttument which is “inherent]y” bad not because

there was forgery or fraud but because, for example, the instrument is illegal or the
executing party lacked capacity. These include assigriment of flat in violation of

e

...[P.3
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the Housing Ordinance and execution by a minor. In talking zbout 2 document
which s “void”, solicitors may need to investigate into the background leading to
the transaction. Apparent examples of concern inciude self-dealing by an attorney
under a Power of Attorney; self-dealing by directors although there could be
reasons to support the transaction such as ratification by the principal,

The court has at times also construed “void instrument” to be “voidable instrument”,

There could be instances where there was nothing wrong with the documents but
the circumstances of the transaction raise suspicion. Solicitors would have to, in
these circumstances, raise queries, such as: is the person under undue influence? Is
there something going on behind the scene?

Accordingly, apart from the obvious identity issues as to whether there has been
forgery, there could be void instrument or void transactions like the Housing
Ordinance case which is illegal as against ths statutory law or the against the public
policy sort of transactions; and there could be cases which may lead to transactions
being void, e.g. seif-dealing by people occupying fiduciary position, the O’Brien
type of situation, etc.  Giver the uncertainty of the scope of the MR rule, instead
of considering in every case whether the document involved is a void, voidable or
unenforceable instrument and where it should sit in the scheme, solicitors would
adopt a prudent approach.

At the end of the day, there would not be much saving in terms of what solicitors
need to do if the MR rule was in place under S. 82(3): (1) Solicitors would in
essence be still doing more or less the same things as they have been doing now i.e.
checking old title documents and try to, by way of requisitions, find out if any frand
and/or void or false entry in the title register is involved; and (2) someone would
still need to keep the old title documents. If the aim of title registration is to
simplify conveyancing process, the aimn would not have been achieved.

We would like to further point out that for whatever indefeasibility concept to be
adopted under the new system, it is highly undesirable for titie indefeasibility to be
based on solicitors’ checking of title, Although solicitors may be able to feel

ek =
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uneasy about certain documents or situation given their experiences, they are not
trained te detect fraud. There are obscure instances that obvicusly would rot be
something solicitors could uncover, e.g. self-dealing by people occupying fiduciary
position, statutory bodies to which the ultra vires rule apply; mortgagee sale which
may be set aside as a result of undue influence, etc.

Yours sincerely,

Christine W. S. Chu
Assistant Director of Practitioners Affairs

159 Bi2 7
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Our Ref : LR/HQ/101/116/3 P13

Your Ref : LTO
28 September 2010

The Law Society of Hong Kong
3/F., Wing On House,

71 Des Voeux Road

Central, Hong Kong

Afin: Ms. Christine Chy

\‘ Al
é.ﬂlftu Ci,wfsrsu& ;

Y

Re: Consultation on Land Titles {Amendment)} Bill —
rectification and Indemnity provisions

Thank you for your letter of 26 June 2010.
Section B2(3} of the LTO

Background

Section 82(3) of the LTO (the “mandatory rectification rule”} was introduced as
a Commitiee Stage Amendment in 2004 during the passage of the LTO. It was
iniroduced into the LTO to address the concerns raised by stakeholders that
indefeasibility of title of the purchaser together with cap on indemnity payable to the
former owner in case of fraud may amount fo deprivation of property of the former
owner without full and fair compensation which is might contravene Articles 6 and 105

of the Basic Law.

The purpose of introducing the mandatory rectification rule is therefore to
address the concern raised by stakeholders relating to Basic Law and fo maintain the
common law neme dat principle so that the common law rights of the innocent former

owners are preserved.

The Leond Regiviey L St B Vedir propeity. Suppocting i open niaket
= b ] B
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Applicetion of the mandatory rectification rule

The mandatory rectification rule only apnliss where:

(1) there is & former registered owner who lost his title by or as & result of
fraud; end

{2} the entry in the Tille Register by or as a result of which the applicent lost
his title was procured by or as e result of 2 void instrument or z false
antry in the Title Register.

The mendatory reclification rule would only apply ¥ all of the aforesaid
reguiremients are satisfied.

Regarding some of the points raised in vour letter, we would like 1o provide the
following clarificafions,

Definition of “fraugd”

We agree that fraud is not confined to forgery. This explzins why the definition
of "fraud” s nefther exhaustive nor codified under the LTC. We consider that the
meaning of “haud” should be determined according to case law. In this regard,
reference may be made to the definition of fraud as clearly esteblishad by the House of

Lords decision in Darry v Peek.

“Void instrument”

Regarding your comments on what is meant by “void instrument”, we agree
that it refers to an instrument which is “inherently" bad such es an instrument which is
void under enactment. However, in our view some of the examples mentioned in your
said letter, such as seif-dealing by an attorney under a power of attorney, seli-dealing
by direciors of ihe execuling party lacked capacity, would only create voidable ss
opposed to void instrument and in such event, the mandatory rectification rule would

not be invoked,

We note your concern on situation where the court may construe “wpid
instrument” to he “voidable instrumeant” but in such event, where no void instrument is
involved, the mandatory reciification rule would not apply. Your attention is drawn to
the fact thet the mandatory reclification rule under s.82(3) only covers “void
instrument” as opposed to $.82(1) which covers both “void or veidabie instrument”.

Risk arising out of abolition of the mandatory rectification rule

No indemnity shall be payable for pre-conversion fraud cases under 5.84(4) of
the LTO. In such cases, the protection of the rights of the innocent farmer owner
under the Basic Law as mentioned aforesaid by the mandatory reciification rule is
considered necessary. !f the mandatory rectification sule were 1o be abolished in fraud

Pege2of3
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cases and that the purchaser were {0 be vested with indefeasible title, the nnocent
formear owner would need to be compensaled fully and fairly for his Ioss in arder io
avoid possible breach of the Basic Law. To achieve ihis, the bar to indemnity in
pre-conversion fraud cases and the cap to indemnity would have to be uplified.
There would be significant financial implications associated with this,

Nevertheless, with the automatic conversion mechanism under the LTO which
does not invoive any scrutiny of tille before conversion, it could be iresponsible for the
Adminisiration fo uplift the bar to indemnity for pre-conversion fraud cases, because
this would mean that the indemnity fund could be exposed to huge risks and it would
be impossible to maintain the financial stability of the indemnity fund. The impact on
the levy rate wouid aiso be substantial. We do not see any viable way to offset these
risks unless the three core elements, namely "conversion” “rectification” and
“indemnity” were to be revisited in a comprehensive manner.

Having made the aforesaid clarifications, we should be grateful if the Law
Society can re-consider the matter We do appreciate the Law Society's concern on
the requisite title checking arising out of the mandatory rectification rule, we would
therefore be happy o discuss with you (together with other stakeholders as
appropriate) on any proposal that the Law Society may have regarding re-positioning
of the said three core elements of the LTC =0 as to adidress the concemns of different
stakeholders and to balance the interest of the generai public.

\fg,,m ¢ sm:wme
Coowip

(Ms Olivia Nip)
Land Registrar

Page J of 3
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BY FAX (28104561) AND BY POST
7 December 2010

Ms, Olivia Nip.

The Land Registrar,

Oueenswzy Governmen Qffices,
28" Floor, 66 Queensway,

Hong Kong.
s
Dear Ll e 5

Comsultation on Lead Titles (Amendment) Bill - Rectification and Indemnity
provisions

Thank you for vour letter dated 28 September 2010, inviting the Law Society 1o re-
consider the 3 core elements of the proposed title registration system (ie.
conversion, rectification and indemnity) and put forward alternative propesals with
& view to “address the concerw af different stakeholders” and “balance the interes:

of the pubiic®.

The 3 Core Elements

Cur Working Party on Land Titles Ordinance (“#/F") has since seriously reviewed
its position on the 3 core elements. The WP noted, however, that the Law Sociery
has already given 1ts concession on the 3 cornerstones of the systemn as far as it can,
and that any further compromise cannot be made without greatly undermining the
fundamental principles and benefits of a title registration system  To summarize,
the Law Society’s positions on the 3 core elements are:

1. Conversion Mechanism
We have highlighted our concerns on many occasions to the Government on
the Government’s proposal 1o have some ferm of title approval process
involving serutiny of individual registers within the Government for
conversien ¢ the new title registration svstem and do not wish 1o repeat
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ourseives here.  {wr concems are indeed shered by the majority of
stakeholders. To deal with the Govemument's concern on the existence of
problematic registers, it is now agreed that the Conversion Mechanism
under the 2004 Ordinance will be modified 10 introduce a mechanism
known as “Land Regivtrar’'s Cowrion Against Conversion” t¢ enable the
Land Registrar to withhold conversion of problematic repisiers 1o the new
registration system on the automatic conversion day.

Rectifieation
We remain strongly opposed tw the inclusion of the Mandatory Rectification
rule (AR rule’™) m the new repisration system.

As we have repeatedly pointed out. 0 include the MR rule will preaily
undenmine the very benefits that a title registrafion system is set to achieve:
ie cerzinty of Title and simplification of the conveyancing process Again,
we do not want 1o repeat owr grounds of objection to the MR rule here.
Whilst owr preferred option is “immediare indefeasibility”, we have pui
forward in owr paper dated 27 Azril 2010 twe compromised alternatives for
the Government’s considerztion:

Option 10 1o delete the MR rule in 8. 82(2) of the LTC but to retain the
limited discretion given to the court under S. 82(1) and (2) to
rectify the register against the “currenr” repistered owner in
circumstances where he it at fault

Option 2. 1o follow the UK 2002 position as per Schedule 4 of the Land
Pegistration Act 2002

And in view that the MR rule was introduced in fear of fraud, we have
further proposed that the Government should refer to the British Columbia
experience to introduce relevent saleguard measwes in the new system to
miramize the instances of fraud.

Indemnity
The Government indicated its concern on unlimited exposure to claim if the
cap was vernoved but has eo far failed 1o justify the need to retain the cap by

LIP3
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2 informetion and statistics from Hong Kong and overseas
jurisdictions on the evidences of fraud and indemnity fraud under their title
registration systems and/or fraud cases in property transactions genevally
despite repeated reguests by the Law Society.

chaclosing

As a profession, we believe we have (he closest relation 1o conveyancing.
We have repeatedly pointed out that it is not our experience that defects in
gtle will. in any notable number of cases, result in titles being disturbed.

The recent English experience of surge in claims against indemnity. that you
aliuded to, would appear to be =z result of problems peculiar to their system
i.e. no physical certificate of titles and lenders not legally represented in the
discharge of mortgages and signing receipts through atiomeys.

Whilst our position remains that the eap on indemnity should be uplifted, we
have indicated that if the final decision were to maintain the cap, our
position is that there should at least be 2 mechanism in the lesislation 1o
ensure that the cap would be reviewed upwards from time to time to enswre
1t will cover the majority (say, not less than 99%) of the properties in Hong
Kong

The WP noted your suggestion in the final paragraph of vour Jetter for it to propose
alternative proposals 10 “address rhe concerns of differemt stakeholders” and
“balance the interest of the general public. The WP would like to highlight the
following points in this repard for the Government’s consideration:

A Address the Concerns of Stakebolders

The WP noted from the Development Burcaw’'s June 2010 Paper to the
LegCo’s Joint Subcommitiee on Amendments 1o Land Tide Ordinance that
ihe majority of the main stakeholders on this piece of legislation now share
the Law Society’s view that “indefensibility of rrle” is an imporiam
cormersione of a ttle registration system and tha: the MR rule should be
removed. Heunp Yee Kuk (“HTK”} appears to be the snly stakeholder who
15 acamant that the MR rule should be retained.
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in this regard. we have proposed an option in our 27 April 2010 paper for
HYK o consider if 1t is not comiortable with our proposals  As you may
recall. we proposed thal the Government should give an option 1o HYK io
consider whether to have NT lands held by indigenous villages remain out
of the iitle registration system at the initial Hage and 1o pui in place a
mechanisr whereby the owners of these lande could opt into the new
system @i & later Stage upon tiile being proved 1 the Land Registry at their
owm expenses. The benefit of this option, as we have explained in our paper.
is thet 2s these lands will continue 1o be governed by the Land Regiswation
Ordinance, the HYK and the indigenous villager owners would have some
leading time 10 observe the experiences of the operation of the new system
upon other lands and the benefit of the new system before deciding whether
10 opt imic the new system, We have yet to hear from the Government and
the HYK on this supgested option of curs.

Balznnce the Interests of the Public

Whilst the Govemument hes repeatediy stressed its concern over the costs of
providing the indemnity fund for the new svstem, we have yet 10 be
apprised of the basis for such concern. For example, is such concern
supported by any actvarial study? The Government should bear in mind
thet there are great economic benefits that the comrmunity could derive from
z system with certainty of title, and this could actually far cutweigh the
costs of providing the indemmity fund.

Quite franklv. we believe the ball is in the Government’s court to demonstrate that
it has achieved a balance of interests of the public in the new system tha it
proposed.

Yours smg-:;;ﬂr&';y?
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