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Further Information on the Provisions Relating to
Supervisory Sanctions
This note provides further information on the provisions
relating to supervisory sanctions under the Anti-Money Laundering and
Counter-Terrorist Financing (Financial Institutions) Bill (“the Bill”).
Notice for the Imposition of Supervisory Sanctions
2.
Clause 22(2) of the Bill requires the relevant authority to
inform the financial institution of its decision when exercising its power
under clause 21 to impose supervisory sanctions. The clause is modelled
on section 198(3) of the Securities and Futures Ordinance (Cap571)
(“SFO”). The Securities and Futures Commission (“SFC”) issues “Notice
of Decision” to its regulated entities when it decides to impose sanctions
provided under sections 194 and 196 of SFO. The exact content and the
level of the details set out in the Notice of Decision under section 198 of
the SFO depend on the circumstances of each case and will reflect SFC’s
findings and decision. Essentially, the Notice of Decision contains SFC’s
findings which specify the provision(s) of the code, regulation or law that
have been breached; the representations from the person concerned; a
detailed response to the representations; SFC’s view on whether and why
the conduct in question contravenes the provision(s) in the code, regulation
or law, with explanation of the relevant regulatory standards; the decision
on penalty and the reasons for such decision and a statement that the person
concerned may apply to the Securities and Futures Appeals Tribunal for a
review of SFC’s decision.
Maximum Supervisory Fine
3.
Under Clause 21(2)(c), the maximum pecuniary penalty that
may be ordered by the relevant authority is stated to be an amount not
exceeding the greater of $10,000,000 or three times the amount of the
profit gained, or costs avoided by the financial institution as a result of the
contravention. At the Bills Committee meeting on 24 January 2011, a
Member requested the Administration to consider whether it is necessary to
include the profit gained or cost avoided by a third party as a result of the
contravention as a factor to be taken into account in determining the
maximum level of fine.

4.
The purpose for imposing the penalty is disciplinary in nature,
which is to prevent non-compliance by the financial institution. Taking
into account the profit gained or costs avoided by a third party in
determining the maximum penalty would not be fair to the financial
institution.
In cases where the financial institution has an interest or a
share in the profit gained or costs avoided by a third party due to a
contravention by the financial institution, this can be captured by clause
21(2)(c)(ii).
Fining Guidelines
5.
The SFC Disciplinary Fining Guidelines gazetted pursuant to
section 199(1) of SFO on 28 Feb 2003 is enclosed at Annex for Members’
reference. The purpose of the statutory requirement under SFO for SFC to
publish guidelines on how it will make the decisions before it may use its
power to impose fines is to ensure the transparency of the criteria upon
which the decisions of SFC regarding fines would be based. This was
explained in Paper No.8/01 of the Bills Committee on Securities and
Futures Bill and Banking (Amendment) Bill 2000 entitled “Securities and
Futures Bill Part IX – Discipline, etc”.
Registration of Orders to Pay Pecuniary Penalties
6.
Clauses 21(5) and 42(5) provide for the registration of orders
to pay pecuniary penalties under clauses 21(1) or (4) and 42(1) or (4) in the
Court of First Instance. The registration of orders would enable these
orders to be enforced by way of the various means of enforcement
available to court orders made by the Court of First Instance, including
through a writ of execution carried out by bailiffs. This ensures efficient
enforcement of the orders. Without such provision, the relevant authority
will have to start a legal proceeding to enforce an order if the financial
institution fails to pay a pecuniary penalty imposed by the order, which is
more costly and time-consuming.
7.
Sections 194(5) and 196(5) of SFO provide for similar
arrangement to register orders to pay pecuniary penalties in the Court of
First Instance. In enforcing SFO, it is the usual practice of SFC to register
an order in the Court of First Instance only when the person whom the
order requires to pay a penalty fails to pay. The relevant authorities
confirm that they will follow the same approach under the Bill.
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