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Ms Anita SIT

Clerk to Bills Committee on the Anti-Money Laundering
and Counter-Terrorist Financing (Financing Institutions) Bill
Legislative Council Building

8 Jackson Road

Central

Hong Kong

Dear Ms SIT,

Anti-Money Laundering and
Counter-Terrorist Financing (Financing Institutions) Bill

Response to the Matters Discussed
at the Bills Committee meeting on 2 June 2011

We wish to provide the following response in relation to matters
discussed at the Bills Committee meeting on 2 june 2011.

Clause 46

2. Some Members suggested that an express provision on the
procedure of sealing of documents over which claims for legal professional



privilege (“LPP”) has been made should be added under clause 46. As we
have explained at the meeting, a person’s right to claim LPP over certain
material is well established in common law and clause 80(1) of the Bill clearly
stipulates that “this Ordinance does not affect any claims, rights or entitlements
that would, apart from this Ordinance, arise on the ground of legal professional
privilege”. Upon further consultation with the Department of Justice, we
confirm that the exercise of the power to seize records and documents by the
relevant authority under clause 46 will also be subject to any claim of LPP.

3. As set out in Bills Committee Paper No. CB(1)2355/10-11(01), we
are not aware of any legislation, other than Order 116 rule 7 & 8 and Order
117A rule 16 & 17 of the Rules of the High Court (Cap 4A), that contains
provisions on sealing of documents where there is already specific provision on
the protection of LPP.  After review, we remain of the view that since there is
established practice governing the handling of claims for LPP on certain
documents, it is not necessary to include an express provision on sealing of
documents under clause 46 or other provisions concerning the relevant
authority’s power to seize documents under warrants under the Bill.

4. On the other hand, having considered Members’ comments, we will
advise the relevant authorities to provide in their future internal guidelines
specific guidance to ensure that their frontline staff follow the proper
procedures in dealing with claims for LPP over certain documents when taking
enforcement actions.

Schedule 1 Clause 1 — Definition of “money changing service”

5. A Member expressed concerns about the exclusion of money
changing service provided by hotels within their premises primarily for the
convenience of guests of the hotel from the definition of “money changing
service” and suggested the Administration to revise the provision.

6. As we have explained at the meeting, the proposed scope of the
licensing regime for money service operators is essentially the same as the
existing registration regime for these businesses provided under the Organized
and Serious Crimes Ordinance (Cap 455) (“OSCO”). The proposed exclusion




of money changing service provided by hotels from the definition of money
changing service is modeled on the relevant arrangements in the OSCO regime,
noting that the Financial Action Task Force did not raise any specific
compliance issues in respect of the exclusion of hotels under the OSCO
registration regime at its last mutual evaluation on Hong Kong. Besides, we
did not receive any adverse comment from stakeholders or the public on this
proposed exclusion which was set out in the public consultation document
issued in December 2009.

7. In light of the above, we will not propose any change to the
definition of “money changing service” in the Bill. That said, we will keep
the matter in view when we revisit the provisions under this Bill after it has
been implemented for certain period.

Textual Amendments to the Chinese Draft for Clauses 34(8) and 46(2){(d)

8. Upon Members’ suggestion, we will revise the Chinese draft of
clauses 34(8) and 46(2)(d} as follows-

Clause 34(8)

"R A RS RREIEGES © (B BARE RIS (DEa PREANR AT IRSHR A
S G E R ERE - AR  —REESE - AR SHETEL -
Clause 46(2)(d)

"R RS A R A N B - TR A R BRI IE A B B8 7 (A Al R AE )] )1k
BB HR TR SRR AL T » WA - HEREre e R R -7
Textual Amendments to Clauses 9(8), 9(15) and 12(7)

9. Further to the amendments proposed in the Bills Committee papers
No. CB(1)2290/10-11(03) and CB(1)2355/10-11(02), we propose to make
further textual amendments to clauses 9(8), 9(15) and 12(7) and the Chinese




text of section 2 of schedule 2 to enhance the internal consistency of the Bill.
~ The amendments proposed are set out in Annex.

Yours sincerely,

-

(Ms Angelina KWAN)
for Secretary for Financial Services and the Treasury




Annex

Proposed Textual Amendments to Clauses 9(8), 9(15) and 12(7) and the
Chinese text of section 2(2) of Schedule 2

Clause 9(8)

“This scetion is not to be construed as requiring a financial institution to
disclose any information or produce any record or document relating to the
affairs of any of its customers to an authorized person who is appointed by
a relevant authority (referred to in this section as other regulafory
authority) other than the relevant authority in relation to the financial
institution, unless the other regulatory authority is satisfied, and certifies in
writing that it is satisfied, that the disclosure or production is necessary for
the purposes of this section.”

Clause 9(15) — Definition of “business premises”

“(f) in relation to a licensed money service operator, means any premises at
which the licensed money service operator earries—en—business may
operate a money service as shown in the register maintained under section
27; and”

Clause 12(7)

“Neither this section nor section 11 is to be construed as requiring a
financial institution to disclose any information or produce any record or
document relating to the affairs of any of its customers to an investigator
who is directed or appointed to investigate a matter by a relevant authority
(referred to in this section as other regulatory authority) other than the
relevant authority in relation to the financial institution, unless ...”

Section 2(2) of Schedule 2 (Chinese text)

“(2) BRAEAMISREB ISIRIERAVRIC T - AT A SRR REE1(1)

{erl Rt HEEARTEFRRI@)DA)EUB) ~ (b)D(A)ZU(B)E()DEL * TR
FEFEIEE A  ARSREBEREERZANS S (BT
RIS —

(a) MEZLEFAI(QO)A)RFTHRIEATS © AR EEHE
BHEEH(EEERETEEAR DR R T




REARHIAN A A25%

(b) BERZEZERI()OBEFTEREANNE - BB
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(d) BEEZEZEHIOOBEFTEEANS @ A EEREENE
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REERENTTE 5 B
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