CB(1)1612/11-12(01)

Bills Committee on Companies Bill
Committee Stage Amendmentsto the Companies Bill
Part 6 — Distribution of Profitsand Assets

The table below sets out the proposed Committee Stage Amendments (CSAS) in relation to Part 6 (“Distribution of Profits and Assets’) (clauses

286 to 302) of the Companies Bill.

In preparing the CSAs, the Administration has taken account of, inter alia, the views of Members,

deputations and the Legidlative Council Legal Adviser. Marked-up copy of the proposed CSAs in numerical order is at Annex for reference.
The marked-up Chinese provisions in the Annex only contain CSAs solely applicable to the Chinese text. CSAsto Schedule 10 (“Transitional
and Saving Provisions’) will be reported to the Bills Committee later in one go.

A list of abbreviations used in thistable is as follows:

CB: Companies Bill
CO: Companies Ordinance (Cap 32)

CSA: Committee Stage Amendment

LegCo: Legidative Council

LSHK: Law Society of Hong Kong

Registrar: Registrar of Companies

UKCA 2006: Companies Act 2006 of the United Kingdom

[tem

Relevant matter/
provision

Proposed
Committee Stage Amendment

Remarks

General amendments across CB

Add “for
registration” as
appropriate

In CB, documents delivered to the
Registrar for registration are subject to
the requirement of the provisions of
clauses 29 to 36. These documents will
also form part of the Companies Register
(clause 26). When a provision requires
a person to deliver a document, “for

Insofar as Part 6 is concerned, we propose to amend clauses 301(6) and 302(7)
pursuant to thisitem. The same amendments were also proposed by LSHK (vide
LegCo Paper No. CB(1)1805/10-11(02)) and agreed by the Administration (see
pages 24 and 25 of LegCo Paper No. CB(1)339/11-12(01) “Administration’s
Response to Deputations’ Views’).




ltem Relevant matter/ Proposed Remarks
provision Committee Stage Amendment
registration” will be added if it is
intended that the document is one that
these provisions apply.
Other amendments specific to Part 6
2 Clause 286 Remove the word “ 5% " in paragraph (b) This CSA is proposed in response to the LegCo Legal Adviser’s observation.
Interpretation of the definition of *distribution”. The words “the company” are rendered as “3% 7\ &] " in paragraph (b) but as “/
H] " in paragraphs (¢), (d) and (e).
3 Clause 288 () In clause 288(4)(b)(iii), add the This CSA is proposed in response to the LegCo Legal Adviser’s observation.
. word “ 2% " before the words “ /3 _ .
Certain amount to ] i The words “the company’s fixed assets’ should be rendered as be “ 3% /% & 19
be regarded as = T & & "instead of “/\ & B [EH E & E .
realized profit or
I
08 (1) In clause 288(8), add the word This CSA is proposed in response to the LegCo Legal Adviser’s observation.
“%% " before the words “/A &] #YJ « 's activities” “zy
EE R E The words “for the purpose of the company’s activities’ should be rendered as“z%
N B TS B Ry H A9 T instead of “/N B B VE B A9 H B .
4 Clause 291 In clause 291(2),“ i {# 7 {5 " should be This CSA is proposed in response to the LegCo Legal Adviser’s observation.
Application of changed to (% § 7% &L " The words “had this Part” should be rendered as “fi {if 4 [ " instead of “fg fi
Part A
5 Clause 292 Add the word “=]” before the words “ {E This CSA is proposed in response to the LegCo Legal Adviser’s observation.
NV S =E Y \ ”
Saving for other SRR ACRUR N L The words “restricting the sums out of which, or the cases in which, a distribution
restraints on




ltem Relevant matter/ Proposed Remarks
provision Committee Stage Amendment
distribution may be made” should be rendered as “¥f 1] £ {E 47 Ik 1Y 2 IE 8% % 0] /F
73 IR B9 T8 Dl DA BR 7 instead of “¥f W] # {F 73 UKk /Y FHE 8¢ (F
73 IR B9 T8 D DA BR
6 Clause 294 In clause 294(1)(a), amend the word “/[\" This CSA is proposed in response to the LegCo Legal Adviser’s observation.
113 J\n
Listed company 02" The words “not less than” should be rendered as ““1~ 2> A " instead of ““1~ /]\
may only make A
certain
distributions
7 Clause 295 Add the word “ H " before the words The CSA is proposed in response to the LegCo Legal Adviser’s suggestion.
“ 2% 7 AL A\ 7
Restriction on B R AT " The words “its issued shares’ should be rendered as * & £ & 17 i (3 instead
application of of “B & 17 B 155 .
unrealized profits
8 Clauses 296 to Amend “Z& %[ " in clauses 296(1)(a) and These CSAs are proposed in response to the LegCo Legal Adviser’s observation to
302 (b), 297(1)(a)(ii) and (1)(b), 298, 299(2), rectify the inconsistency of the Chinese rendition of “prohibition” / “prohibitions’
A in Part 6.
Amend £ %] " 30?(8), 301(1) and (3), and 302(8) to “%t
to“%t |F " as LB The Legal Adviser noted that “Prohibitions” in the title of Division 2 of Part 6 and
appropriate “Prohibition” in the clause heading of clause 293 are both rendered as “£% |f- ",
while in clauses 296(1)(a) and (b), 297(1)(a)(ii) and (1)(b), 298, 299(2), 300(8),
301(2) and (3), and 302(8) as “ZE ] .
9 Clause 299 () Inclause 299(3) and (4), remove the This CSA is proposed in response to the LegCo Legal Adviser’s observation.
_ ord “#y” from the words “ ] 43 L : . N
Successive W E/j\\ ” W A7 The words “distributable profits’ are rendered as “n] 43 Ik 79 #l] ¥ " in clause
distributions I HY A




ltem Relevant matter/ Proposed Remarks
provision Committee Stage Amendment
299(3) and (4) but as“ 1] 43 & 1] ¥ " in Part 5 of CB.
(1) In clause 299(3)(b)(ii), replace the | « This CSA isproposed in response to the LegCo Legal Adviser’s observation.
words “{& 75 " by the words “ & et e o .
" * The word “liabilities’ is rendered as “{& %5 " in clause 299(3)(b)(ii) and clause
o 369(3)(b), which is different from the rendition of the word in the definition of
“financial items” in clause 286(1) and clause 289(4) as“ & & .
(111) Add definitions of “liabilities’, “net | « This CSA ismadein response to the LegCo Legal Adviser’s observation.
liabilities” and “ net assets’ to clarify _ _ _ . .
that when determining whether the | ° The Legal Adviser noted that therells adeflnlthn o.f' 'net f_;\ssetg |nlclausle 286(1)
net assets have been reduced or net for the purposes of Part 6 of the Bill, but “net liabilities’ is not defined in Part 6
liabilities have been increased under while Currently defined in section 79‘.](3) of CO.
clause 299(3)(b)(ii) by the giving of | « |1, this relation, the CSAs are introduced to provide definitions for “net assets’ and
financial assistance, “net liabilities’ based on the corresponding provisions in CO (section 79J(3)) and
(8 the amount of the assets and | UKCA 2006 (section 840(4)).
liabilities as stated in the
company’s accounting records
immediately before the giving
of the financial assistance
should be taken; and
(b) when considering the amount of
a company’s “liabilities’, the
word “liabilities” should have
the meaning as defined in clause
270(2).
10 | Clause 301 Remove “If the financia statements are | » Pursuant to Item 1 above, the words “for registration” are proposed to be added to

not...in

either of those languages’ in

clauses 301(6) and 302(7). With the addition of the words “for registration” in

-4-




Relevant matter/

Proposed

Item provision Committee Stage Amendment Remarks
Interim financial | clause 301(6). the provisions, the requirement for the submission of a certified trandation of the
statements financia statement will become redundant. Under clause 29(1)(b), a document is
specified for an unsatisfactory document if it is not accompanied by the required certified
purposes of trandation. The Registrar has power under Part 2 to reject the document.
section 298
11 | Clause 302 Remove “If the financial statements,
L , report or written statement are not...in
Initial financial | gither of those languages’ in clause
statements 302(7) )
specified for
purposes of
section 298

Financial Servicesand the Treasury Bureau
Companies Registry
15 April 2012
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286.
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(1) FEAEH —

CE#RZ (called up share capital)§t/AF]ME » fEE%A AR AR
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T FE# A8 Z (uncalled share capital)7E45 L fiZ ;
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FE (distribution) {5 —fE K A FINEE S IR(NameE SRR E
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(C)  FEHHEECIEAE AT B B Bt SR AR AN AT B - B i 7
HENEREE - SR ECHIRA » e A
(d) RAFRNEERE  BEESIRTKE 5 5
(e) /~EITREES 279 ~ 280 B¢ 281 A EFREEER)
FIFIEH (financial items)fgL NrEEHE —
(@ FE - e EEMEE
(b) HEfiiE ;
(©) BEARKGEEE(EFEN A IREY R S
JHEE (net assets) LA FIME » SERZAFRWNEERBEMEEEA
BAR SRR 5 IR
EZAE (capitalization) gL/~ T RIFE M T - FELL N EA—IE{TH)
(N Em e R T) —
(@) FFERZANE RS 32 A FIR R 3 1T I (i Y 2 B Bl 73 it
Ko T RZ M7 72 L2 BB B 43 T i sk B AL st I T
= Bl TR A EIRER
(b) LA AR
By (financial assistance) LG5 270(1) 45 TE4aA Y IMES -
(2) FEFEQ)K T AT RIE T EZ (@R > FilEAR (L
BIFERR 1991 &£ 9 H 1 HE HEZ &R ERIHEE AEE
ZN: Bl
() FEAEH —
(@) FRAMAETR E AR R - BIR A (o] e i ZE AR BUE%
A 5 &

(b) PRI E M ERARS TR - RISE e (AT e ] 2 R Y%
fds e -
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(4) BASHME - AHRIEEE 298 {2 I B i AR 75
THE R IRIYECER - WEARIRRZ AR E (A Bk - HIEZ
HEs i E 2 e 5 e 3k
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288.

LM AR A ERFHRE

(1)

(2)

(3)

(4)

AT S » NEFEQ)IEIHFEN S - HiBCE
W18 -
bl ER - BFE Ry N i B ER A E G T T DA EE R R B R
HH—
(@) FEELHAE A EE & 2B E R H IR A [E E & =
{H 5 B}
(b) TFEMEAEREEDIIMNITE EE &R EER IR
[ & R
Rl TR (2)#K - QB LU E I - AU SEAE 5 R 7 I 0 5 ]
EEENEEIEREE - EilhE (G EENEE —
(@ FBRAFRLHAF - M5 4)(a) k(o) Z 5 1E
1%
(b) EREAFEANZLHAHF I —
(i) BEREZEMBHRFES 300 BIFHHIYM R -
HE(4)(a) K (b)ZAEBIRMR I ERT & 5 B
(i) FERE2RUBEHRTREE 301 8¢ 302 FIgHHIIEIHS
e - HE) @I RTIER & -
bt Ry —

() HEBEEWERRKRZ  AFWEE&EENRE TR
A BB iR E HRRR R, S & HUREE 5 )

(b) HRAZ IR ERFRAM R —

() EFEHZAAWEEEENEEMFELSE - H
TR R EEENEE



Companies Bill
(AFHEFIEZE)
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(i) FHEEWAEIFH LFER - ZEFEEREE

I
(i) Bk - WEEAR . BRESEE A FINE TS E
HEEETR B EE A B R - £
SR A TS R 22 A
(5) FAIIME > a1 —
(@) FEEGEECEEMEERS  BrERERAEES: &

(b) FEFHEEEMERIZR 5 FEJCERZ G E & EE
FEHARIR T B T sH B AR R

HIIRZ SRR B 5% & (R R BRI O 3T B A TEE TR
KA HT e sz M E AR EE R A -
(6) FEREEG)FHYHIIETE AR E R A A E G EE
an—
() HEEZEFEHIFACECARRIRCER 5 5L
(b) EEEEARZAGHSIHBASFEERNER T - B
W% A M R AR A RC 8
HIERZ A RIS RZ & E R EZ IR P il A 1R N & E I (E(E
My A sk PR R B ARV EE - H R E AR -
(7) FESBE)FH —

51 #078 (projected sum)gk &l € EERTE N = - falREIZ A E
A2 A I B B RASE & w7 85 1 SR B AR B AU -

2

ltem 3(1), /%5 3(1)1H



Companies Bill
(AFHEFIEZE)

6

(8) WLAGRMS - A FIVEEAEHAEZ A FHEE P RAER A
B PRI L Al J PRI 7T R 2%/ B TS B ) B R+ 28T R

5 ltem3(11) % 3(11)1H



Companies Bill
( AFEGIESE)

291. AEBRVEFEEE
(1) AECAEAT R AR H IS H e & IF A IRTTEH - E
FH)FAEHAY T IRAIANEREER -
(2)  _EAAEAEEAN B IREIRT & AT E R IR - (B EAERED
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292.  {REHMHIRAIERE]
AEAR BRI~ RERR RIS m R AT AT RS - B rT R E 73R EY
A BME HAMIRAE T ANARRA] - ASEE T R Bl e ~ 5
AR RIS -
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294,

AT RAMEHFE LR
Q) EHAEHEE R GGG S B TEHASR —
@) EIFEE SN O I A B R ] 4 IR A
(o RasE B
(b) (EHEIESR » R HEESEENSTERE D R
8 > T EEIE SRR DA R PR
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295.  EBRAXRERMERIERE
N TS AT BRI S A < (B R POE - B R S
BT IR AT B R 78
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296.

IR R R AR E AR EEN IR R IEX
(1) MEFEIRRAEREAFNIEGE —

(a) FREZ/AFEITIEEE 293 © 294 B, 295 {4 AR ET B2l - * el R
il DU E 5 Bk

(b) & 00 5% /N B 4GB 2 (T f] b il 28 2 © s R o]
B

(2) MBFERIRIRERES()SFHE RS TR R - AIRE>
BE BER TR S HEE R e A R R PR RAIR -

(3) TEAMEH —

BRE 2 7] (investment company)f&&F& DL N agBARY BN E] « HE
R . EBRHESHRENRES - Tk EMEE > H
1z —

(d) EIRERSE 5 K
(b) HEEEEEEMSERENT G THERE -

8
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297.

NRIEDIREER

(1)

()

(3)

(4)
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@ KNFEEER —
(i) %5293 294 8% 295 {if 5 B¢
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il
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IR 5 &
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298.
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299.

R IR

(1)

(2)

(3)

(4)

AL TGN » A8 —
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299.  Successive distributions

(1)

(2)

(3)

(4)

This section applies if—

(a) a company proposes to make a distribution pursuant to
determinations made by reference to financial items as
stated in any financial statements; and

(b) the company—

(i) has made one or more prior distributions pursuant
to determinations made by reference to financial
items as stated in the financial statements; or

(i) since the financial statements were prepared, has
given financial assistance specified in subsection
(3) or has made a payment specified in subsection
(4).
Section 298 applies for the purpose of determining the amount
of the proposed distribution that may be made without
contravening section 293, 294 or 295, or a prohibition or
restriction in that section as modified under section 296, as if
the amount of the proposed distribution were increased by the
amount of the prior distributions, financial assistance and
other payments.

The financial assistance is—

(a) financial assistance that is given by the company out of
its distributable profits; or

(b) financial assistance—

(i) that is given by the company in contravention of
Division 5 of Part 5; and

(i) the giving of which reduces the company’s net
assets or increases its net liabilities.

The payment is—
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(a) a payment made by the company in respect of the buy-
back by the company of shares in itself (except a
payment lawfully made otherwise than out of
distributable profits); or

(b) a payment made by the company of any description
specified in section 252(5) (except a payment lawfully
made otherwise than out of distributable profits).

(5) In this section—
liabilities ( ) has the meaning given by section 270(1):

net assets ( ), in relation to a company that gives any financial
assistance, means the amount by which the aggregate of the
company’s assets exceeds the aggregate of its liabilities
(taking the amount of both assets and liabilities to be as stated
in the company’s accounting records immediately before the
financial assistance is given):*®

net liabilities ( ), in relation to a company that gives any
financial assistance, means the amount by which the aggregate
of the company’s liabilities exceeds the aggregate of its assets
(taking the amount of both assets and liabilities to be as stated
in the company’s accounting records immediately before the
financial assistance is given).®

B Item 9>, /% 9(111)I1E
B Iem 9(11), 5 9(111) 15
20 ltem () 9(111)I1H
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300.

FETTEE 298 {RMIRRARYES kB FRIFS TR
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301.

BHETES 298 {EMSBARERRSBATER TR
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300 {6FEBH B 745 3 B A A 75 T8 I T BT 2 1 - BB IR
(B 293 ~ 294 5 295 {RENARES 296 @AY [l
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301. Interim financial statements specified for purposes of section 298

(1)

(2)

(3)

This section applies where the distribution would be made in
contravention of section 293, 294 or 295, or a prohibition or
restriction in that section as modified under section 296, if the
amount of distribution that may be made were determined by
reference to the financial items as stated in the financial
statements specified in section 300.

The financial statements specified for the purposes of section
298 are the company’s financial statements—

(@) inthe case of a listed company—

(i) that is necessary to enable a reasonable judgement
to be made as to the amounts of the financial items;
and

(i) in relation to which subsections (3), (5) and (6) are
complied with; or

(b) in the case of any other company, that is necessary to
enable a reasonable judgement to be made as to the
amounts of the financial items.

Subject to subsection (4), the financial statements must—

(@) have been properly prepared in accordance with
Subdivision 3 of Division 4 of Part 9; or

(b) have been properly prepared in accordance with
Subdivision 3 of Division 4 of Part 9, except only in
relation to the matters that are not material for the
purpose of determining, by reference to the financial
items as stated in the financial statements, whether the
distribution would be made in contravention of section
293, 294 or 295, or a prohibition or restriction in that
section as modified under section 296.
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(4)

()

(6)

The requirement under subsection (3) for any financial
statements to be properly prepared in accordance with
Subdivision 3 of Division 4 of Part 9 has effect subject to any
modification that is necessary for applying that requirement to
the financial statements prepared otherwise than for a
financial year.

A statement of financial position that forms part of the
financial statements—

(a) must be approved by the directors; and
(b) must be signed by 2 directors on the directors’ behalf.

A copy of the financial statements must have been delivered
to the Registrar_for registration®* —H-the—financial-statements

Sropet e —rogen o Chnece Hhp oo paget bove coon
statements in-either-of thoselar §|IIE§|EE.25

24

25
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302. Initial financial statements specified for purposes of section 298

(1)

(2)

(3)

If the distribution is proposed to be declared before any
financial statements are laid before the company in general
meeting under section 420(1) or sent to every member under
section 421(3), the financial statements specified for the
purposes of section 298 are the company’s financial
statements—

(@) inthe case of a listed company—

(i) that are necessary to enable a reasonable judgement
to be made as to the amounts of the financial items;
and

(i) in relation to which subsections (2), (4), (5), (6)
and (7) are complied with; or

(b) in the case of any other company, that are necessary to
enable a reasonable judgement to be made as to the
amounts of the financial items.

Subject to subsection (3), the financial statements must—

(@) have been properly prepared in accordance with
Subdivision 3 of Division 4 of Part 9; or

(b) have been properly prepared in accordance with
Subdivision 3 of Division 4 of Part 9, except only in
relation to the matters that are not material for the
purpose specified in subsection (8).

The requirement under subsection (2) for any financial
statements to be properly prepared in accordance with
Subdivision 3 of Division 4 of Part 9 has effect subject to any
modification that is necessary for applying that requirement to
any financial statements prepared otherwise than for a
financial year.
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(4)

()

(6)

(7)

(8)

A statement of financial position that forms part of the
financial statements—

(a) must be approved by the directors; and
(b) must be signed by 2 directors on the directors’ behalf.

The company’s auditor must have prepared a report on the
financial statements stating whether, in the auditor’s opinion,
the financial statements satisfy subsection (2)(a).

If, in the auditor’s report, the auditor has not given an
unqualified opinion to the effect that the financial statements
satisfy subsection (2)(a), the auditor must have given a written
statement as to whether, in the auditor’s opinion, the matter in
respect of which the report is qualified is material for the
purpose specified in subsection (8).

A copy of the financial statements, of the auditor’s report of
the financial statements, and of any written statement under
subsection g6) must have been delivered to the Registrar for

glstratlon —H—the—ﬁnane&al—s%a{ements—repen—eHNHﬁen

The purpose specified for subsections (2) and (6) is the
purpose of determining, by reference to the financial items as
stated in the financial statements, whether the distribution
would be made in contravention of section 293, 294 or 295, or
a prohibition or restriction in that section as modified under
section 296.
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(6)

(7)

(8)
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