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Bills Committee on Companies Bill

Committee Stage Amendmentsto the Companies Bill
Part 7 — Debentures

The table below sets out the proposed Committee Stage Amendments (CSAS) in relation to Part 7 (“Debentures’) (clauses 303 to 330) of the
Companies Bill. In preparing the CSAs, the Administration has taken account of, inter alia, the views of Members, deputations and the
Legisative Council Legal Adviser. Marked-up copy of the proposed CSAs in numerical order is at Annex for reference. The marked-up
Chinese provisions in the Annex only contain CSAs solely applicable to the Chinese text. CSAs to Schedule 10 (“Transitional and Saving
Provisions’) will be reported to the Bills Committee later in one go.

A list of abbreviations used in thistable is as follows:

Bills Committee: Bills Committee on Companies Bill
CB: Companies Bill

CO: Companies Ordinance (Cap 32)

CSA: Committee Stage Amendment

LDD: Law Drafting Division of Department of Justice
LegCo: Legidative Council

Registrar: Registrar of Companies

Relevant matter/ Proposed

provision Committee Stage Amendment Remarks

[tem

General amendments across the CB

1 Change “14 days’ | Where a document has to be delivered to | = Some Bills Committee Members were concerned that the 14-day period may be
to “15 days’ for the Registrar within “14 days’, the time insufficient for companies to deliver certain documents to the Registrar for

delivery of limit should be changed to “ 15 days’. registration or notification, as the delivery period for some of the documents was
documentsto the 15 daysin CO.
Registrar

* Upon review, the Administration agreed to extend the 14-day period to 15 days for
the relevant provisions in CB. Please see paragraphs 31 to 32 of LegCo Paper
No. CB(1)357/11-12(01) “Administration’s response to issues raised by members
at the meetings on 4 and 11 November 2011 in relation to Part 4 and Part 5”.




[tem

Relevant matter/
provision

Proposed
Committee Stage Amendment

Remarks

Insofar as Part 7 is concerned, we propose to amend clauses 305(2) and (3), 309(2)
and (3) and 312(3) pursuant to thisitem.

Other amendments specificto Part 7

2 Clause 306 Remove clause 306(8). This CSA is proposed in response to Members' suggestion at the Bills Committee
i _ meeting on 11 November 2011.
Right to inspect
and request copy Members considered that clause 306(8) might not be necessary given that clause
306(7) has already provided the Court with awide discretion to make an order.
Please see paragraphs 9 of LegCo Paper No. CB(1)744/11-12(01)
“Administration’s response to issues raised by members at the meeting on 11
November 2011 inrelation to Part 7”.
3 Clause 310 () In clause 310(1), amend “...of Pursuant to the LDD’s drafting convention, there is no need to add “in this section
) debenture holders (in this section called” for atag-definition.
Keeping of caled the principal register)” to
branch register

“...of debenture holders (a—this
section———~called——the
register)”.

principal

Q)

Amend clause 310(3) by adding a
time frame of 15 days such that a
company that keeps a branch
register:

(@) must cause to be kept where the
company’s principal register is
kept a duplicate of the branch
register; and

This CSA is proposed in response to Members views at the Bills Committee
meeting on 11 November 2011.

Clause 310(6) creates an offence if a company contravenes clause 310(3).
Members considered that clause 310(3) was uncertain as it did not set out a clear
timeframe for compliance.

Upon review, we propose to introduce a timeframe of 15 days after the entry is
made in the branch register for compliance.
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Item Relevant matter/ Proposed Remarks
provision Committee Stage Amendment
. * Please see paragraphs 10 and 11 of LegCo Paper No. CB(1)744/11-12(01)
(b) must within 15 days after an | «agminigtration’s response to issues raised by members at the meeting on 11
entry is made in the branch | Noyember 2011 in relation to Part 7"
register:
(i) transmit to its registered
office a copy of the entry;
and
(ii) update the duplicate branch
register.
4 Clause 319 Amend “... X (B fE w35 B T B 1 This CSA is proposed in response to LegCo Legal Adviser’s suggestion to improve
I (9 B sl - " in clause 319(1)(b) to “--- drafting.
Certification of
trangfer S 16 B I R LB BT A HE 10 B
_h:l
5 Clause 322 Amend “ 5k & HE 55 1Y B E o (F R ThisCSA is proposed to achieve consistency with the Chinese rendition of “right
Evidence of arant 2 BE F1) ..." in clause 322 to “Fik (& to debentures’ (J& 15 (& f# & B9 ## #1] ) in clause 317(2) and the Chinese
of probate etg WE 2% El’] W2 B JE 1S (E RE IS Y R rendition of “right to shares’ (¥ 15 ik {3 BJ # #I] ) in other Parts of CB (e.g.
' L clause 145).
CSAs are also proposed to clauses 153(1), 155(2) and 156 to change the Chinese
rendition of “right to shares’ from “ [ {73 HY #£ 1] " or “B& {77 #E 1] " to “J& 15
it £y 1Y HE A1
6 Clause 324 Amend “.. 37 S (g K B R LT This CSA is proposed in response to LegCo Legal Adviser’'s comment on asimilar
Perpetual clause 324(1) to “... M & (E . = Chinese expression in clause 207(2) to avoid ambiguities.
debentures fBe fF .7
7 Clause 325 Add a new clause 325(5A), amend clause The purpose of clause 325(4), (5), (6) and (7) isto restate section 77(5) of CO.
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ltem Relevant matter/ Proposed Remarks
provision Committee Stage Amendment
Power to reissue | 325(6) and delete clause 325(7) to restate Under section 77(5) of CO, the company is required to pay the proper stamp duty
redeemed the position in section 77(5) of CO. and penalty if the person lending money on the security of a re-issued debenture
debentures seeks to give the debentures in evidence in enforcement proceedings and that
person does not have notice that the debenture was not duly stamped.
Under clause 325(7), the stamp duty and penalty payable under the Stamp Duty
Ordinance (Cap 117) in respect of any debenture reissued are to be paid by the
company. This appears to be exceeding the scope of the company’s liability
under the section 77(5) proviso in CO.
To restate the CO position, with this CSA, the obligation of the company to pay
stamp duty under this provision (currently under clause 325(7)) will only apply in
the event of the lender giving the debenture in evidence and where the lender did
not have notice or was not negligent (currently under clause 325(6)).
8 Clause 329 Amend ““~ 2> 4 ™ in clause 329(2)(b)(i) This CSA is proposed in response to the LegCo Legal Adviser’'s observation.
N and (4) to“fx 4 7. Legal Adviser noted that “at least” is rendered as “#x 4> " in clause 729(6)(c) but
Liability of € s A : N
trustees for as““~ D A" in clause 729(6)(a). Upon review, we agree to adopt “#x 4> " for
debenture holders the expression “at least” in CB as far as appropriate for the sake of consistency.
9 Clause 330 Remove clause 330. This CSA is proposed in response to Members queries at the Bills Committee
. meeting on 11 November 2011.
Immunity of
trustees for Members queried why the trustee should not be liable for negligent acts or

debenture holders

omissions if he acts in accordance with the directions given in a meeting of
debenture holders called under clause 328.

Upon review, we agree that trustees so acted in a meeting under clause 328 should
be treated in the same manner as those in a meetings called in accordance with the
provisions of the trust deed or debenture. Accordingly, clause 330 should be
removed.
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Relevant matter/

[tem L
provision

Proposed
Committee Stage Amendment

Remarks

* Please see paragraphs 21 to 23 of the LegCo Paper No. CB(1)744/11-12(01)
“Administration’s response to issues raised by members at the meeting on 11
November 2011 inrelation to Part 7”.

Other relevant matters

For clause 313 (“Return of allotment”), the LegCo Legal Adviser suggested amending “... [ 25 (1) ZX 1 4 20 2 3k — {f B & 2 ik 5% & & 7Y FRE HH
B 1E B T B F % 1 ¢ 7 inthe Chinese text of clause 313(6) to“... i1 25 (1)#k B B & 1 &> W a0 8 it — [ H 2 #2 i 3% & & /Y [R 1 85

BR RS

1Z4" |

Financial Servicesand the Treasury Bureau

Companies Registry
27 April 2012

Upon review, we consider that the existing drafting is clear enough and thus we do not propose CSA in that regard.




Annex /B

Companies Bill

(LFBREIEZ )

305.

Place where register must be kept available for inspection

(1)

)

(3)

(4)

()

A company must keep its register of debenture holders
available for inspection at—

(a) the company’s registered office; or

(b) a place prescribed by regulations made under section
648.

A company must notify the Registrar of the place at which the
register of debenture holders is kept. The notice must be in the
specified form and delivered to the Registrar for registration
within 154" days after the register is first kept at that place.

A company must notify the Registrar of any change (other
than a change of the address of the company’s registered
office) in the place at which the register of debenture holders
is kept. The notice must be in the specified form and delivered
to the Registrar for registration within 154° days after the
change.

Subsection (2) does not apply in relation to a register of
debenture holders that, since it came into existence on or after
the commencement date of this Division, has been kept at the
company’s registered office at all times.

If a company contravenes subsection (1), (2) or (3), the
company, and every responsible person of the company,
commit an offence, and each is liable to a fine at level 4 and,
in the case of a continuing offence, to a further fine of $700
for each day during which the offence continues.

1

2
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Companies Bill

(LFBREIEZ )

306.

Right to inspect and request copy

(1)

)

3)

(4)

©)

(6)

Except when the register of debenture holders of a company is

closed under section 308, the register must be open to

inspection—

(@) by any person who is registered in the register as a
debenture holder of the company, without charge;

(b) by any member of the company, without charge; and
(c) by any other person, on payment of a prescribed fee.

A person is entitled, on request and on payment of a
prescribed fee, to be provided with a copy of—

(a) the register of debenture holders of a company; or
(b) any part of the register.

A debenture holder of a company or the trustee for all
debenture holders of a company is entitled, on request and on
payment of a prescribed fee, to be provided with a copy of any
trust deed or any other document securing the issue of the
debentures.

If a person makes a request under subsection (2) or (3), the
company must provide the copy to the person within the
prescribed period after it receives the request and prescribed
fee.

When a person inspects the register, or the company provides
a person with a copy of the register or any part of it, the
company must inform the person of the most recent date (if
any) on which alterations were made to the register.

If a company contravenes subsection (4) or (5), the company,
and every responsible person of the company, commit an
offence, and each is liable to a fine at level 4 and, in the case
of a continuing offence, to a further fine of $700 for each day
during which the offence continues.



Companies Bill
(AAMRPIEZ )

3

(7) If a company contravenes subsection (4), the Court may by
order direct that the copy be provided to the person requesting
it.

(8)—The Gf_eeut Fust-not-make-an-order-under subsection-(7)-i-tis
case-may-be)-are-being-abused-®

(9) In this section—

prescribed (7HA) means prescribed by regulations made under
section 648.

8 Item 2,745 2 1§



Companies Bill

(LFBREIEZ )

3009.

Branch register of debenture holders

(1)

()

(3)

(4)

If a company issues in a place outside Hong Kong a series of
debentures, or any debenture stock, that are not transferable
by delivery, the company may, if it is authorized to do so by
its articles, cause to be kept there a branch register of the
holders of the debentures or debenture stock who are resident
there.

A company that begins to keep a branch register must deliver
to the Registrar for registration a notice in the specified form
within 154* days after doing so, stating the address where the
branch register is kept.

A company that keeps a branch register must deliver to the
Registrar for registration a notice in the specified form of any
change in the address where the branch register is kept, within
154° days after the change.

If a company contravenes subsection (2) or (3), the company,
and every responsible person of the company, commit an
offence, and each is liable to a fine at level 4 and, in the case
of a continuing offence, to a further fine of $700 for each day
during which the offence continues.

4
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Companies Bill

(LFBREIEZ )

310.  Keeping of branch register

(1) A branch register must be kept in the same manner in which
the company’s register of debenture holders (in-this—section
called-°the principal register) is by this Ordinance required to
be kept.

(2) A company that keeps a branch register may close it in the
same manner in which the principal register may be closed
under section 308 except that the advertisement mentioned in
that section must be inserted in a newspaper circulating
generally in the place in which the branch register is kept.

company that keeps a branch register—
3) A that k b h t
(a) must cause to be kept at the place where the company’s
principal register is kept a duplicate of the branch
register; and i i i j
> :
of ey elly ez Hry _|ade “; the-branch-register-as—soon-as
(b) must, within 15 days after an entry is made in the branch
register—
() transmit to its reqgistered office a copy of the entry;
and

(i) update the duplicate of the branch reqister.

FRust-caise-to-be Iee_ptl at-the plale_e Wi efle the-company”s-principal
up-from-time-to-time.’
(4) A duplicate of a branch register is to be regarded for all the
purposes of this Ordinance as part of the principal register.

® Item3(1) % 3(1)IE
T item3(1), /5 3(11)IH



Companies Bill

(LFBREIEZ )

6

©)

(6)

Subject to the provisions of this Ordinance, a company may
by its articles make any provision that it thinks fit respecting
the keeping of branch registers.

If a company contravenes subsection (3), the company, and
every responsible person of the company, commit an offence,
and each is liable to a fine at level 4 and, in the case of a
continuing offence, to a further fine of $700 for each day
during which the offence continues.



Companies Bill

(LFBREIEZ )

312.

Discontinuance of branch register

(1)
()

3)

(4)

A company may discontinue a branch register.

If a company discontinues a branch register, all the entries in
that register must be transferred to—

(@) some other branch register kept in the same place outside
Hong Kong by the company; or

(b) the company’s register of debenture holders.

If a company discontinues a branch register, it must, within
154° days after the discontinuance, deliver to the Registrar for
registration a notice in the specified form informing the
Registrar of—

(a) the discontinuance; and
(b) the register to which the entries have been transferred.

If a company contravenes subsection (3), the company, and
every responsible person of the company, commit an offence,
and each is liable to a fine at level 4 and, in the case of a
continuing offence, to a further fine of $700 for each day
during which the offence continues.

8
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Companies Bill

(LFBREIEZ )

319.
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Companies Bill

(LFBREIEZ )

322.
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Companies Bill

(LFBREIEZ )

10

324.

KBS

(1) BN SRR R E - ST A E RS AR R - 5
RS (A SRR BB (TSI N O SR &
R S BT & LU N R B 5k —
(@ AFATEEE 5

(b) HAIEEFEFAERER (R E s nn gelt:
BZAK) 5 5

(©) AEREERRERRER (MR ERRE 2 R) -

() BQOFCERANEETR R TAERERE - AR AR %L
5L -

11

Item 6,55 6 15



Companies Bill

(LFBREIEZ )

11

325.  Power to reissue redeemed debentures

(1)

()

3)

(4)

©)

This section applies if a company has, whether before, on or
after the commencement date of this section, redeemed any
debentures previously issued.

A company has, and is to be regarded as always having had,
the power to reissue redeemed debentures, either by reissuing
the same debentures or by issuing new debentures in their
place, unless—

(@) a provision to the contrary (express or implied) is
contained in the company’s articles or any contract made
by the company; or

(b) the company has, by passing a resolution to that effect or
by any other act, manifested its intention that the
debentures are to be cancelled.

On a reissue of any redeemed debentures, a person entitled to
the debentures has, and is to be regarded as always having
had, the same priorities as if the debentures had never been
redeemed.

A reissue of redeemed debentures, whether before, on or after
the commencement date of this section—

(a) is to be regarded as an issue of new debentures for the
purposes of stamp duty; and

(b) is not to be regarded as an issue of new debentures for
the purposes of any provision limiting the amount or
number of debentures to be issued.

A person lending money on the security of any debentures
reissued under this section that appear to be stamped may give
the debentures in evidence in any proceedings for enforcing
the person’s security.



Companies Bill

(LFBREIEZ )

12

(5A)

If a person gives the debentures in evidence in any

(6)

proceedings for enforcing the person’s security under

subsection (5), the stamp duty and penalty payable under the
Stamp Duty Ordinance (Cap. 117) in respect of the reissue of
the debentures are to be paid by the company.*?

Subsections (5) and (5A) does™ not apply if the person had
notice or, but for the person’s negligence, might have
discovered that the debentures were not stamped.

(8)

If any debentures redeemed before 1 July 1933 are reissued on
or after that date, the reissue does not prejudice, and is to be
regarded as never having prejudiced, any right or priority that
a person would have had under or by virtue of any mortgage
or charge created before that date.

2 tem7,/%
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Companies Bill

(LFBREIEZ )
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329.
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(LFBREIEZ )
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