Bills Committee on Companies Bill CB(1)1747/11-12(04)
Committee Stage Amendmentsto the Companies Bill
Part 13 —Arrangements, Amalgamation, and Compulsory Share Acquisition in Takeover and Share Buy-Back
(Excluding the issue of headcount test)

The table below sets out the proposed Committee Stage Amendments (CSAS) in relation to Part 13 (*Arrangements, Amalgamation, and
Compulsory Share Acquisition in Takeover and Share Buy-Back”) (clauses 657 to 710) of the Companies Bill (CB) (except for the issue of

headcount test, which will be dealt with separately).

In preparing the CSAs, the Administration has taken account of, inter alia, the views of

Members, deputations and the Legislative Council Legal Adviser. Marked-up copy of the proposed CSAs in numerical order is at Annex for
reference. The marked-up Chinese provisions in the Annex only contain CSAs solely applicable to the Chinese text. CSAs to Schedule 10
(“Transitional and Saving Provisions’) will be reported to the Bills Committee later in one go.

A list of abbreviations used in thistableis as follows:

Bills Committee: Bills Committee on Companies Bill
CB: Companies Bill
CO: Companies Ordinance (Cap 32)
CSA: Committee Stage Amendment
LegCo: Legidative Council
Registrar: Registrar of Companies

ltem

Relevant matter/
provision

Proposed
Committee Sage Amendment

Remarks

General amendments across CB

Change “ 14 days’
to “15 days”

Where a document has to be delivered to
the Registrar within “14 days’, the time
limit should be changed to “ 15 days’.

* Some Bills Committee Members were concerned that the 14-day period may be
insufficient for companies to deliver certain documents to the Registrar for
registration or notification, as the delivery period for some of the documents was
15 daysin CO.

* Having reviewed the relevant provisions in CB, the Administration agreed to




ltem Relevant matter/ Proposed Remarks
provision Committee Stage Amendment
extend the 14-day period to 15 days across the board. Please see paragraphs 31 to
32 of LegCo Paper No. CB(1)357/11-12(01) “Administration’s response to issues
raised by members at the meetings on 4 and 11 November 2011 in relation to Part
4and Part 5”.
Insofar as Part 13 is concerned, we propose to amend clause 673 pursuant to this
item.
Other amendments specificto Part 13
2 | Clause 657 () Add a definition for “child (+%)” This CSA is proposed for clarity in response to LegCo Lega Adviser’s comment.
. as “includes a step-child, an In Part 11, an entity connected with a director includes, among others, an
Interpretation illegitimate child and a child adopted | illegitimate child of the director. This CSA is proposed to extend the coverage of
in any manner recognized by the law “child (+-2z)” in Part 13 to illegitimate child.
of Hong Kong”.

(I) Add a definition for *“cohabitation Under the current Part 11, an entity connected with a director of a company covers
relationship” a “means a a person other than the director’s family with whom the director lived “as a couple
relationship between 2 persons in an enduring family relationship” (clause 477(1)(b)). In response to Members
(whether of the same sex or of the suggestion, we propose to introduce a CSAs with reference to the formulation in
opposite sex) who live together as a the Domestic and Cohabitation Relationships Violence Ordinance (Cap 189).
couplein an intimate relationship”. Please see paragraphs 2 and 3 of LegCo Paper No. CB(1)1490/11-12(01)

Follow-up actions for the meetings held on 2 and 9 December 2011 in relation to
Part 11 of the Companies Bill.
This CSA is proposed to align the relevant formulation in Part 13 with that in Part
11.
3 | Clause 658 (I) Replace “any other person (whether Seeitem 2(I1) above.
_ of a different sex or the same sex)
Associate

with whom the offeror or member
lives as a couple in an enduring




ltem Relevant matter/ Proposed Remarks
provision Committee Stage Amendment
family relationship” in subclause
(D(a)(ii) with “a person who isin a
cohabitation relationship with the
offeror or member”.

(I1) Delete the reference to step-child and Step-child and adopted child have been included in the definition of “child (+%z)”
adopted child in subclause (1)(a). proposed under item 2(1) above.

(1) Add subclauses (2A) and (2B) to This CSA is proposed for clarity in response to LegCo Legal Adviser’s comment.
provide that a reference to voting The additional provisions clarify that the 30% voting power provision includes
power the exercise of which is voting power the exercise of which is controlled through a body corporate. There
controlled by an offeror or a member are similar provisionsin clause 479(2) and (3).
includes voting power the exercise of
which is controlled by a body
corporate controlled by the offeror or
member.

4 | Clause 662 Delete “or fails to take al reasonable This CSA is proposed in response to LegCo Legal Adviser’'scomment. The CSA
steps to prevent” in subclauses (5)(c) and aligns the provisions with the new formulation of “responsible person” under Part
Explanatory (d). 1. Please refer to paragraphs 2 to 9 of LegCo Paper No. CB(1)2636/10-11(01)
statements to be “ Administration’s response to issues raised by members at the meeting on 13 May
Issued or made 2011 in relation to the formulation of “ responsible person” under Part 1”.
availableto
creditors or
members
5 | Clause 666 Replace “commits’ in subclause (2) with This CSA corrects a typo.
“commit”.
Company’s
articlesto be

accompanied by




ltem Relevant matter/ Proposed Remarks
provision Committee Stage Amendment
order of Court
6 | Clause 668 () Add subclause (1)(b)(ii) asfollows— | « Members proposed that a company with floating charge should be allowed to use
e , i the amalgamation procedures under clauses 669 and 670. To implement the
Solvency (if) there exists such a floating | hron0ss), CSAS are proposed to clauses 668, 669 and 670 to require the consent of
Statement charge or other security, and each | g "the holders of the floating charges as a condition for alowing the
person entitled to the charge Or | gmggamation, so as to ensure that the holders of the floating charges can act to
security has consented in Writing t0 | pyotect their own interests.  Similarly, a company with other security would also
the amalgamation proposal. be allowed to use the amalgamation procedures provided that all holders of the
other security has consented to the amalgamation proposal. Please see paragraphs
3 and 4 of LegCo Paper No. CB(1)1184/11-12(03) Follow-up actions for the
meetings held on 3 and 10 February 2012 in relation to Part 13 of the Companies
Bill.
(I1) Replace “time when the resolution is This CSA clarifies the intention of subclause (2)(b) by making reference to the
circulated to the members’ in meaning of “circulation date ({# [ H HH)” given by section 537(1).
subclause (2)(b) with “circulation
date of the resolution”, and add a
subclause on the circulation date.
7 | Clause 669 Add subclause (2)(d)(ii) asfollows— Seeitem 6(1) above.
Vertical “(ii) there exists such afloating charge or
amalgamation other security, and each person entitled to
the charge or security has consented in
writing to the amalgamation proposal.”
8 | Clause 670 Add subclause (2)(d)(ii) asfollows — Seeitem 6(1) above.
Horizontal “(ii) there exists such afloating charge or

-4-




ltem Relevant matter/ Proposed Remarks
provision Committee Stage Amendment
amalgamation other security, and each person entitled to
the charge or security has consented in
writing to the amalgamation proposal.”
9 | Clause 671 () Replace “at the same time as the This CSA clarifies the intention of subclause (1)(b) by making reference to the
, resolution is circulated to the meaning of “circulation date ({#EHHH)” given by section 537(1). This is
Directors of members’ in subclause (1)(b) with |  similar toitem 6(I1) above.
amalgamating “on or before the circulation date of
company must the resolution”, and add a subclause
notify secured on the circulation date.
creditors of
proposed . ” . - . . : .
amal gamation (1 Add generaly” after “circulating Thls'lsadraftl ng_change proposed in response to LegCo Legal Adviser’s comment
in subclause (2)(b). to align the wordings of the clause with those of other clauses (e.g. clauses 308(2),
568(3) and 623(2)).
10 | Clause 673 Amend subclause (1)(e) as “...in relation Thisis adrafting change proposed in response to LegCo Legal Adviser’s comment
) i to the value of that company’s assets, no to align the wordings within the subclause.
Registration of | creditor will be prejudiced by that fact.”
amalgamation
11 | Clause 678 Amend the Chinese version of subclause This is a technical amendment to clarify our intention. “#E{GE{4=" or 77 HESE (e {4
Takeover offer | (@ 8 . EEBRIERTI SRR | SR STORIIE T is meant to qualify "It /S rather than “FTI1 4"
fERE W B B AR B T BB R - IS 75 | We also take the opportunity to align the wordings of the relevant provisions.
FIRITHE N e Aaa U ...
12 | Clause 680 () Amend the Chinese version of See item 11 above.

Shares to which
takeover offer

subclauses (1) and (4) as “...JfEaEk
MR ET 37 & £ 7K 36 I 5 £
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provision Committee Stage Amendment
relates
(1) Amend the Chinese version of See item 11 above.
subclause (3) as “... CEMRLEETAT
B A B R U Bl R G TR 2
BRAHESFT S HIRTHE Ntk
..
13 | Clause 682 Amend the Chinese version of subclauses Seeitem 11 above.
Offeror may give (1) to (5) as “... i B AEE T T 5 1Y
. =4 4p 52 "
notice to buy out ARG AR RPN ..
minority
shareholders
14 | Clause 683 Delete subclause (5). This CSA is proposed in response to Members' suggestion. The deletion means
_ that the position under the CO will be maintained. Please see paragraph 5 of
Noticeto LegCo Paper No. CB(1)1184/11-12(03) Follow-up actions for the meetings held on
minority 3 and 10 February 2012 in relation to Part 13 of the Companies Bill.
shareholders
15 | Clause 684 Delete subclause (4)(d). Seeitem 14 above.
Offeror’sright to
buy out minority
shareholders
16 | Clause 638 Delete the reference to provisional Thisisatechnical amendment. Under the CO, the provisional liquidator does not
. liquidator in subclauses (2) and (3). generally have al the powers and functions of the liquidator. We intend to leave
Provisions it to the court to decide on the scope of the provisional liquidator’s powers.
supplementary to
section 687




ltem Relevant matter/ Proposed
provision Committee Stage Amendment
17 | Clause 689 (D Amend the Chinese version of See item 11 above.
Off b subclauses (1), (2) and (5)(b) as “...
eror may be WS B R AR5 T 1T & S R SRR
required to buy W,
out minority AR
shareholders
(1) Add “&.” before “#E#" in the Thisisadrafting change to align the wordings with those of clause 707(6)(b).
Chinese version of subclause (5)(b).
(I Amend the Chinese version of See item 11 above.
subclause (5)(c) as “... Y4
e NVAS R RSN
SEAE SRS R S IR N
18 | Clause 691 Delete subclause (6). Seeitem 14 above.
Notice to
minority
shareholders
19 | Clause 692 Delete subclause (4)(d). See item 14 above.
Minority
shareholders
right to be bought
out by offeror
20 | Clause 693 Amend the Chinese version of subclause See item 11 above.
(2) as *... B[ R T S A
Shareholder to be




Item Relevant matter/ Proposed Remarks
provision Committee Sage Amendment
regarded as not EiCIER G .
having exercised
right to be bought
out in certain
circumstances
21 | Clause 694 Amend the Chinese version of subclause Seeitem 11 above.
ntepretation | (D©) 3 “ DB & R
8 {2 Wi T B0 A B 1 e SE R R IS T &
HIRTHE N e fAaa ..
22 | Clause 696 Amend the Chinese version of subclause Seeitem 11 above.
oreral offer | ()@ 3 "L EABGEERET T R A
{6 (4 i i B AR G e R L R SR &
HIRTERE N ElaiiEaa ...
23 | Clause 697 Amend the Chinese version of subclause Thisis adrafting change proposed for clarity in response to LegCo Legal Adviser’s
Non-communicati (3) as “BfEF AR BEBLIINERLTT | comment.
" kg &b 37 s AW7ANTTS
o etc. does not 2@5@@% PR S SO 2
prevent offer from ) Dl T -
being general 2B AT S /2
offer A ETRERY > B Ry R B - ..
24 | Clause 698 () Amend the Chinese version of Seeitem 11 above.

Sharesto which
general offer

subclauses (1) and (4) as “...[A[EEY
EERARRT AT & R K 36 HE 1 1 B




ltem Relevant matter/ Proposed Remarks
provision Committee Stage Amendment
relates
(I Amend the Chinese version of See item 11 above.
subclause (3) as “...CEELRLEST AT
B A T B R (T (O S Bl R G T 2
BRAHESFT S HIRTHE Ntk
I A
(1) Delete “ #E £ 4" in the Chinese This is a drafting change to align the Chinese version with the English version.
version of subclause (4)(a). “Unconditionally” and “ f&{5: 4" have been clearly stated in the subclause (4) and
there is no need to repeat it in subclause (4)(a).
25 | Clause 701 Amend the Chinese version of subclauses Seeitem 11 above.
Repurchasing (2) to (6) as “...[EIfE BRGS0
-gd—l‘ﬁ i ”
company may | A AEELEEIRE.
give notice to buy
out minority
shareholders
26 | Clause 702 (I) Replace “an offeror” in subclause (3) This CSA correctsaclerical error.
_ with “the repurchasing company”.
Notice to
minority )
shareholders (I1) Delete subclause (5). Seeitem 14 above.
27 | Clause 703 Delete subclause (4)(b). See item 14 above.
Repurchasing
company’s right
to buy out
minority




ltem Relevant matter/ Proposed Remarks
provision Committee Stage Amendment
shareholders
28 | Clause 707 (D Amend the Chinese version of See item 11 above.
R has subclauses (2), (3) and (6)(b) as “...
epurchasing [l SRR 5 T 17 15 ) A e R (PR 1
company may be (Gl
required to buy e
our minority
(1) Add “t2." before “##E” and deleted Thisis adrafting change to align the wordings with those of clause 689(5)(b).
“B.7 dfter “g” in the Chinese
version of subclause (6)(b).
(I Amend the Chinese version of See item 11 above.
subclause (6)(c) as “...[B|i#E 4%
R T 1L &SRR R AR BUREETTE
TR EE T EHIAE s
29 | Clause 709 Delete subclause (6). See item 14 above.
Noticeto
minority
shareholders
30 | Clause 710 () Delete subclause (4)(b). Seeitem 14 above.
Minority , i
shareholders (I1) Delete the note at the end of the As explained in Annex D to LegCo Paper No. CB(1)1295/11-12(02) “ Notes’ and
right to be bought clause. “Examples’ in the Companies Bill, Division 4 of Part 5 contains the core
out by provisions on buy-back. The note gives an impression that Division 4 of Part 5is
repurchasing supplementary to clause 710. In any event, there is no need to specifically

-10 -




Relevant matter/ Proposed

Item provision Committee Stage Amendment

Remarks

company mention Division 4 of Part 5 under clause 710.

Financial Servicesand the Treasury Bureau
Companies Registry
2 May 2012

-11 -




Annex fff4

Companies Bill

(RFIGRBIFEZ)

657.  Interpretation
In this Part—
child (-7) includes a step-child, an illegitimate child and a child adopted in any manner recognized by the
law of Hong Kong:!
cohabitation relationship ( ) means a relationship between 2 persons (whether of the same sex or of the
opposite sex) who live together as a couple in an intimate relationship:?
offer period (ZZ#7HH), in relation to an offer, means the period within which the offer can be accepted.

L Item 2(1) 1 5 2(1)1E
2 Item 2(11) / 55 23118



Companies Bill
(ATFRRIEZ)

658.  Associate

(1) Inthis Part, a reference to an associate of an offeror or member, is—
(a) if the offeror or member is a natural person, a reference to—
(i) the offeror’s or member’s spouse;
(i) aperson who is in a cohabitation relationship with the offeror or member;any-otherperson
'A'.‘ l e a = ala’ . - a © .3 'lv al 'A alal 0
(iii)  a child;step-child-or-adopted-child* of the offeror or member;
(iv) achild-step-child-or-adepted-child* of a person falling within subparagraph (ii) who—
(A) s not a childstep-child-or-adepted-child® of the offeror or member;
(B) lives with the offeror or member; and
(C) has not attained the age of 18;
(v) aparent of the offeror or member;
(vi) abody corporate in which the offeror or member is substantially interested; or
(vii) aperson who is a party, or a nominee of a party, to an acquisition agreement with the offeror
or member; or
(b) if the offeror or member is a body corporate, a reference to—
(i) abody corporate in the same group of companies as the offeror or member;
(i) abody corporate in which the offeror or member is substantially interested; or
(iii) aperson who is a party, or a nominee of a party, to an acquisition agreement with the offeror
or member.
(2) For the purposes of subsection (1), an offeror or member is substantially interested in a body corporate
if—
(d) the body corporate, or its directors or a majority of its directors, are accustomed to act in
accordance with the directions or instructions of the offeror or member; or
(b) the offeror or member is entitled to exercise, or control the exercise of, more than 30% of the
voting power at any general meeting of the body corporate.

(2A) In subsection (2), a reference to voting power the exercise of which is controlled by an offeror or a
member includes voting power the exercise of which is controlled by a body corporate controlled by the
offeror or member.

(2B) For the purposes of subsection (2A), an offeror or a member controls a body corporate if the offeror or
member is entitled to exercise, or control the exercise of, more than 50% of the voting power at any
general meeting of that body corporate.’

(3) For the purposes of subsection (1), an agreement is an acquisition agreement if—

(a) itisan agreement for the acquisition of—
(i) any of the shares to which the takeover offer or general offer relates; or
(i) an interest in those shares; and

(b) itincludes provisions imposing obligations or restrictions on any of the parties to it with respect to
the use, retention or disposal of the party’s interests in the shares acquired pursuant to the
agreement.

5 Item 3(1) / £ 2(1)1E
4 Item 3(11) / 55 3(11)E
5 Item 3(11) / 55 3(11)IE



Companies Bill

(RFIGRBIFEZ)

662.

)

(2)

®3)

(4)

Q)

(6)
(7)

Explanatory statements to be issued or made available to creditors or members

If a meeting is summoned under section 661—

(@) every notice summoning the meeting that is sent to a creditor or member must be accompanied by
an explanatory statement complying with subsections (3) and (4); and

(b) every notice summoning the meeting that is given by advertisement—
(i) must include an explanatory statement complying with subsections (3) and (4); or

(if)  must state where and how a creditor or member entitled to attend the meeting may obtain a
copy of the explanatory statement.

If a notice given by advertisement states that a creditor or member entitled to attend the meeting may
obtain a copy of an explanatory statement, the company must provide a copy of the statement, free of
charge, to a creditor or member applying in the manner specified in the notice.

An explanatory statement—
(@ must explain the effect of the arrangement or compromise; and
(b) must state—

(i) any material interests of the company’s directors, whether as directors or as members or as
creditors of the company or otherwise, under the arrangement or compromise; and

(if) the effect of the arrangement or compromise on those interests, in so far as the effect is
different from the effect on the like interests of other persons.

If the arrangement or compromise affects the rights of the company’s debenture holders, an explanatory
statement must give the like explanation as respects the trustees of any deed for securing the issue of the
debentures as it is required to give as respects the directors.

If subsection (1) or (2) is contravened, all of the following commit an offence—

(@) the company;

(b) every responsible person of the company;

(c) aliquidator or provisional liquidator of the company who authorizes or permits, or participates in,

or-fails-to-take all-reasenable steps-to-prevent® the contravention;
(d) atrustee of a deed for securing the issue of the company’s debentures who authorizes or permits,
or participates in, erfailsto-take al reasonable steps-to-prevent. °the contravention.
A person who commits an offence under subsection (5) is liable to a fine at level 5.
If a person is charged with an offence under subsection (5) for a contravention of subsection (1), itis a
defence to establish that the contravention was due to the refusal of another person, who was a director

of the company or a trustee for debenture holders of the company, to supply the necessary particulars of
that other person’s interests.

6

ltem4 /25 478



Companies Bill
(ATFRRIEZ)

666. Company’s articles to be accompanied by order of Court
(1) Every copy of the company’s articles issued by the company after an order is made for the purposes of
section 664 or 665 must be accompanied by a copy of the order, unless the effect of the order, and the
effect of the arrangement or compromise to which the order relates, has been incorporated into the
articles by alteration to those articles.

(2) If subsection (1) is contravened, the company, and every responsible person of the company, commits’
an offence, and each is liable to a fine at level 3.

T ltem5/% 518



Companies Bill

(RFIGRBIFEZ)

668.  Solvency statement

(1) Inthis Division, a reference to a solvency statement made by the directors of an amalgamating company
is a reference to a statement made before the time specified in subsection (2) that—

(a) in the directors’ opinion—

(i) as atthe date of the statement, there is no ground on which the amalgamating company could
be found to be unable to pay its debts; and

(i) the amalgamated company will be able to pay its debts as they fall due during the period of
12 months immediately after the date on which the amalgamation is to become effective; and

(b) as at the date of the statement,—
(1) none of the following exists—
(AH any floating charge created by the amalgamating company;

(BH) any other security created by the amalgamating company over a class of assets, to any
of which the security interest has not attached; or

(ii) _ there exists such a floating charge or other security, and each person entitled to the charge or
security has consented in writing to the amalgamation proposal.®

(2) The time specified for the purposes of subsection (1) is—

(a) if the amalgamation is to be approved by a resolution passed on a poll at a general meeting, the
date of the meeting; or

(b) if the amalgamatlon is to be approved by a written resolution, the circulation date of the
resolution.’time-when-theresolution-iscirculated-to-the-members-

(3) In forming an opinion for the purposes of subsection (1)(a)(ii), the directors must take into account all
the liabilities of the amalgamated company (including contingent and prospective liabilities).

(4) In subsection (2)—
circulation date ({51 H#H) has the meaning given by section 537(1).°

8 Item 6(1) / 55 6(1)1E
®  Item 6(11) / 25 6(11)IHE



Companies Bill
(ATFRRIEZ)

669.

Vertical amalgamation

)

2)

3)
(4)
(%)

A company (amalgamating holding company), and one or more of its wholly owned subsidiaries, may
amalgamate, and continue, as one company if—

(@ the members of the amalgamating holding company approve the amalgamation on the terms
specified in subsection (2); and

(b) the members of each of the amalgamating subsidiaries approve the amalgamation on the terms
specified in subsection (2).

The terms are—

(@) that the shares of each of the amalgamating subsidiaries will be cancelled without payment or
other consideration;

(b) that the articles of the amalgamated company will be the same as the articles of the amalgamating
holding company;
(c) that the directors of each amalgamating company—

(i) are satisfied that, as at the date of the solvency statement made by them, there is no ground on
which the amalgamating company could be found to be unable to pay its debts; and

(i) after taking into account all the liabilities of the amalgamated company (including
contingent and prospective liabilities), are satisfied that the amalgamated company will be
able to pay its debts as they fall due during the period of 12 months immediately after the
date on which the amalgamation is to become effective;

(d) that the directors of each amalgamating company have confirmed that as at the date of the
solvency statement made by them;—

(i) none of the following exists—
(A1) any floating charge created by the amalgamating company;

(B#) any other security created by the amalgamating company over a class of assets, to any
of which the security interest has not attached; or

(i) there exists such a floating charge or other security, and each person entitled to the charge or
security has consented in writing to the amalgamation proposal:*

(e) that the person or persons named in the resolution will be the director or directors of the
amalgamated company.

An approval for the purposes of subsection (1)(a) must be obtained by a special resolution of the
company passed on a poll at a general meeting but not by a written resolution.

An approval for the purposes of subsection (1)(b) must be obtained by a special resolution of the
company passed on a poll at a general meeting or by a written resolution.

This section does not apply unless each amalgamating company is a company limited by shares.

© fem7/% 718



Companies Bill
(ATFRRIEZ)

670. Horizontal amalgamation

(1) Two or more of the wholly owned subsidiaries of a company may amalgamate, and continue, as one
company if the members of each amalgamating company approve the amalgamation on the terms
specified in subsection (2).

(2) The terms are—

(@) that the shares of all but one of the amalgamating companies will be cancelled without payment or
other consideration;

(b) that the articles of the amalgamated company will be the same as the articles of the amalgamating
company whose shares are not cancelled,;

(c) that the directors of each amalgamating company—

(i) are satisfied that, as at the date of the solvency statement made by them, there is no ground on
which the amalgamating company could be found to be unable to pay its debts; and

(i) after taking into account all the liabilities of the amalgamated company (including
contingent and prospective liabilities), are satisfied that the amalgamated company will be
able to pay its debts as they fall due during the period of 12 months immediately after the
date on which the amalgamation is to become effective;

(d) that the directors of each amalgamating company have confirmed that as at the date of the
solvency statement made by them;—

(1) none of the following exists—
(AH any floating charge created by the amalgamating company;

(BH) any other security created by the amalgamating company over a class of assets, to any
of which the security interest has not attached; or

(i) there exists such a floating charge or other security, and each person entitled to the charge or
security has consented in writing to the amalgamation proposal:**

(e) that the person or persons named in the resolution will be the director or directors of the
amalgamated company.

(3) An approval for the purposes of subsection (1) must be obtained by a special resolution of the
amalgamating company passed on a poll at a general meeting or by a written resolution.

(4) This section does not apply unless each amalgamating company is a company limited by shares.

1 1tem 8/ %5 815



Companies Bill

(RFIGRBIFEZ)

671.

Directors of amalgamating company must notify secured creditors of proposed amalgamation

)

)

©)
(4)

The directors of each amalgamating company under section 669 or 670 must comply with subsection

(2—

(@) ifthe amalgamation is to be approved by a resolution passed on a poll at a general meeting, at least
21 days before the date of the meeting; or

(b) if the amalgamation is to be approved by a written resolution, at-theon or before the circulation
date of the resolutionsame-time-as-the-resolution-is-circulated-to-the-members™.

Those directors—

(@) must give written notice of the proposed amalgamation to every secured creditor of the
amalgamating company; and

(b) must publish notice of the proposed amalgamation in an English language newspaper, and a

Chinese language newspaper, circulating generally™ in Hong Kong.

If the directors of an amalgamating company contravene subsection (1), each of them commits an
offence and is liable to a fine at level 3.

In subsection (1)(b)—

circulation date ({83 HHH) has the meaning given by section 537(1).

)12

12 1tem 9(1) / 55 9(1) &
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Companies Bill
(ATFRRIEZ)

673. Registration of amalgamation

(1) For the purpose of effecting an amalgamation, the following documents must be delivered to the
Registrar for registration within 154 *days after the approval of the amalgamation proposal—

(a)
(b)
(©)

(d)
(€)

the amalgamation proposal that has been approved,;

every certificate required by section 672(1);

a certificate issued by the directors of each amalgamating company stating that the amalgamation
has been approved in accordance with—

(i) this Division; and

(ii) the articles of the amalgamating company;

a notice of appointment of the directors of the amalgamated company;

a certificate issued by the directors, or the proposed directors, of the amalgamated company
stating that where the proportion of the claims of the amalgamated company’s creditors in relation
to the value of that company’s assets is greater than the proportion of the claims of an
amalgamating company’s creditors in relation to the value of that company’s assets™, no creditor
will be prejudiced by that fact.

(2) A document mentioned in subsection (1)(a), (b), (c), (d) or (e) must be in the specified form.

(3) As soon as practicable after the documents mentioned in subsection (1) are registered, the Registrar
must issue a certificate of amalgamation.

(4) A certificate of amalgamation may be issued in any form that the Registrar thinks fit.
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683.  Notice to minority shareholders
(1) A notice to a holder of shares under section 682—
(@ must be given in the specified form; and
(b) must be given to the holder before whichever is the earlier of the following—

(i) the end of the period of 3 months beginning on the day after the end of the offer period of the
takeover offer;

(if) the end of the period of 6 months beginning on the date of the takeover offer.
(2) The notice must be given to the holder of shares—
(@) by delivering it personally to that holder in Hong Kong;
(b) by sending it by registered post to that holder to—
(i) anaddress of that holder in Hong Kong registered in the books of the company; or

(ii)  if there is no such address, an address in Hong Kong supplied by that holder to the company
for the giving of notice to that holder; or

(c) inthe manner directed by the Registrar on an application made under subsection (3).

(3) An offeror may apply to the Registrar for directions regarding the manner in which the notice is to be
given to a holder of shares if—

(@) there is no address of the holder in Hong Kong registered in the books of the company; and

(b) the holder has not supplied to the company an address in Hong Kong for the giving of notice to the
holder.

(4) If the takeover offer gives the holder of shares a choice of consideration, the notice—
(@ must give particulars of the choices;

(b) must state that the holder may, within 2 months after the date of the notice, indicate the holder’s
choice by a letter sent to the offeror at an address specified in the notice; and

(c) must state which consideration specified in the offer will apply if the holder does not indicate a
choice.

(6) If the takeover offer provides that the holder of shares is to receive shares in or debentures of the offeror,
with an option to receive some other consideration to be provided by a third party instead, the offeror
may indicate in the notice that the terms of the takeover offer include the option.

(7) If the offeror does not indicate in the notice that the terms of the takeover offer include the option, the
offeror may offer in the notice a corresponding option to receive some other consideration to be
provided by the offeror.

(8) For the purposes of subsection (6), consideration is to be regarded as being provided by a third party if it
is made available to the offeror on terms that it is to be used by the offeror as consideration for the
takeover offer.
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684.  Offeror’s right to buy out minority shareholders
(1) This section applies if a notice is given under section 682 to the holder of any shares.

(2) Unless the Court makes an order under subsection (3), the offeror is entitled and bound to acquire the
shares on the terms of the takeover offer.

(3) The Court may, on application by the holder made within 2 months after the date on which the notice
was given, order that—

(@) the offeror is not entitled and bound to acquire the shares; or
(b) the offeror is entitled and bound to acquire the shares on the terms specified in the order.
(4) For the purposes of subsection (2)—

(@) if the takeover offer falls within section 683(4), the terms of the takeover offer are to be regarded
as including the particulars and statements included in the notice for the purposes of that section;

(b) if the takeover offer falls within section 683(6), the terms of the takeover offer are to be regarded
as not including the option unless the offeror indicates otherwise in the notice; and

(c) if, within 2 months after the date of the notice, the holder of the shares, by a letter sent to the
offeror at an address specified in the notice, exercises the corresponding option offered under
section 683(7), the terms of the takeover offer are to be regarded as including the corresponding
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688.

Provisions supplementary to section 687

)

(2)

®3)

(4)
()

This section applies if—

(@) the person entitled to the consideration held on trust under section 687(1) cannot be found;
(b) the company has made reasonable enquiries at reasonable intervals to find that person; and
(c) 12 years have elapsed since the consideration was received, or the company is wound up.

The company, or if the company is wound up, the liquidator-e-provisionaliguidater?, must sell—
(a) any consideration other than cash; and

(b) any benefit other than cash that has accrued from the consideration.

The company, or if the company is wound up, the liquidator-e+previsional-tiguidater®, must pay into
court a sum representing—

(a) the consideration so far as it is cash;

(b) the proceeds of any sale under subsection (2); and

(c) any interest, dividend or other benefit that has accrued from the consideration.
The trust terminates on the payment being made under subsection (3).

The expenses of the following may be paid out of the consideration held on trust—

(@) the enquiries mentioned in subsection (1)(b);

(b) the sale mentioned in subsection (2);

(c) the proceedings relating to the payment into court mentioned in subsection (3).
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691.  Notice to minority shareholders

)

)
©)

(4)

()

(7)

(8)

(9)

(10)

A notice to a holder of shares under section 690—
(@ must be given in the specified form; and

(b) must be given to the holder within one month after the first day on which the holder of the shares is
entitled under section 689 to require the offeror to acquire those shares.

If the notice is given before the end of the offer period of the takeover offer, it must state that the offer is
still open for acceptance.

The notice must be given to the holder of shares—
(@ by delivering it personally to that holder in Hong Kong;
(b) by sending it by registered post to that holder to—
(i) an address of that holder in Hong Kong registered in the books of the company; or

(ii) if there is no such address, an address in Hong Kong supplied by that holder to the company
for the giving of notice to that holder; or

(c) inthe manner directed by the Registrar on an application made under subsection (4).

An offeror may apply to the Registrar for directions regarding the manner in which the notice is to be
given to a holder of shares if—

(@) there is no address of the holder in Hong Kong registered in the books of the company; and

(b) the holder has not supplied to the company an address in Hong Kong for the giving of notice to the
holder.

If the takeover offer gives the holder of shares a choice of consideration, the notice—
(@ must give particulars of the choices;

(b) must state that the holder may indicate the holder’s choice in the letter requiring the offeror to
acquire any shares under section 689; and

(c) must state which consideration specified in the offer will apply if the holder does not indicate a
choice.

If subsection (1), (2), (3) or (5) is contravened, the offeror commits an offence and is liable to a fine at
level 4.

If the takeover offer provides that the holder of shares is to receive shares in or debentures of the offeror,
with an option to receive some other considerations to be provided by a third party instead, the offeror
may indicate in the notice that the terms of the takeover offer include the option.

If the offeror does not indicate in the notice that the terms of the takeover offer include the option, the
offeror may offer in the notice a corresponding option to receive some other consideration to be
provided by the offeror.

For the purposes of subsection (8), consideration is to be regarded as being provided by a third party if it
is made available to the offeror on terms that it is to be used by the offeror as consideration for the
takeover offer.
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692.  Minority shareholders’ right to be bought out by offeror

1)
(2)
©)
(4)

This section applies if the holder of any shares requires the offeror to acquire the shares under section
689.

Unless the Court makes an order under subsection (3), the offeror is entitled and bound to acquire the
shares on the terms of the takeover offer or on other terms as agreed between that holder and the offeror.

The Court may, on application by the holder or offeror, order that the offeror is entitled and bound to
acquire the shares on the terms specified in the order.

For the purposes of subsection (2)—

(@) if the takeover offer falls within section 691(5), the terms of the takeover offer are to be regarded
as including the particulars and statements included in the notice for the purposes of that section;

(b) if the takeover offer falls within section 691(8), the terms of the takeover offer are to be regarded
as not including the option unless the offeror indicates otherwise in the notice under section 690;
and

(c) if, when requiring the offeror to acquire the shares, the holder of the shares exercises the
corresponding option offered under section 691(9), the terms of the takeover offer are to be
regarded as including the corresponding option.;-and
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702.  Notice to minority shareholders
(1) A notice to a holder of shares under section 701—
(@ must be given in the specified form; and
(b) must be given to the holder before whichever is the earlier of the following—

(i) the end of the period of 3 months beginning on the day after the end of the offer period of the
general offer;

(if) the end of the period of 6 months beginning on the date of the general offer.
(2) The notice must be given to the holder of shares—
(@) by delivering it personally to that holder in Hong Kong;
(b) by sending it by registered post to that holder to—
(i) anaddress of that holder in Hong Kong registered in the books of the company; or

(ii)  if there is no such address, an address in Hong Kong supplied by that holder to the company
for the giving of notice to that holder; or

(c) inthe manner directed by the Registrar on an application made under subsection (3).

(3) The repurchasing companyAn-offerer®® may apply to the Registrar for directions regarding the manner
in which the notice is to be given to a holder of shares if—

(@) there is no address of the holder in Hong Kong registered in the books of the company; and

(b) the holder has not supplied to the company an address in Hong Kong for the giving of notice to the
holder.

(4) If the general offer gives the holder of shares a choice of consideration, the notice—
(@ must give particulars of the choices;

(b) must state that the holder may, within 2 months after the date of the notice, indicate the holder’s
choice by a letter sent to the repurchasing company at an address specified in the notice; and

(c) must state which consideration specified in the offer will apply if the holder does not indicate a
choice.
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Companies Bill
(ATFRRIEZ)

703.  Repurchasing company’s right to buy out minority shareholders

)
(2)

3)

This section applies if a notice is given under section 701 to the holder of any shares.

Unless the Court makes an order under subsection (3), the repurchasing company is entitled and bound
to buy back the shares on the terms of the general offer.

The Court may, on application by the holder made within 2 months after the date on which the notice
was given, order that—

(@) the repurchasing company is not entitled and bound to buy back the shares; or

(b) the repurchasing company is entitled and bound to buy back the shares on the terms specified in
the order.

For the purposes of subsection (2),—

if the general offer falls within section 702(4), the terms of the general offer are to be regarded as
including the particulars and statements included in the notice for the purposes of that section.;-and
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Companies Bill
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709.  Notice to minority shareholders
(1) A notice to a holder of shares under section 708—
(@ must be given in the specified form; and

(b) must be given to the holder within one month after the first day on which the holder of the shares is
entitled under section 707 to require the repurchasing company to buy back those shares.

(2) If the notice is given before the end of the offer period of the general offer, it must state that the offer is
still open for acceptance.

(3) The notice must be given to the holder of shares—
(@) by delivering it personally to that holder in Hong Kong;
(b) by sending it by registered post to that holder to—
(i) anaddress of that holder in Hong Kong registered in the books of the company; or

(ii) if there is no such address, an address in Hong Kong supplied by that holder to the company
for the giving of notice to that holder; or

(c) inthe manner directed by the Registrar on an application made under subsection (4).

(4) A repurchasing company may apply to the Registrar for directions regarding the manner in which the
notice is to be given to a holder of shares if—

(@) there is no address of the holder in Hong Kong registered in the books of the company; and

(b) the holder has not supplied to the company an address in Hong Kong for the giving of notice to the
holder.

(5) If the general offer gives the holder of shares a choice of consideration, the notice—
(@ must give particulars of the choices;

(b) must state that the holder may indicate the holder’s choice in the letter requiring the repurchasing
company to buy back any shares under section 707; and

(c) must state which consideration specified in the offer will apply if the holder does not indicate a
choice.

(7) If subsection (1), (2), (3) or (5) is contravened, the repurchasing company commits an offence and is
liable to a fine at level 4.
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710.  Minority shareholders’ right to be bought out by repurchasing company

(1) This section applies if the holder of any shares requires the repurchasing company to buy back the
shares under section 707.

(2) Unless the Court makes an order under subsection (3), the repurchasing company is entitled and bound
to buy back the shares on the terms of the general offer or on other terms as agreed between that holder
and the repurchasing company.

(3) The Court may, on application by the holder or repurchasing company, order that the repurchasing
company is entitled and bound to buy back the shares on the terms specified in the order.

(4) For the purposes of subsection (2), —

——{a)—if the general offer falls within section 709(5), the terms of the general offer are to be regarded as
including the particulars and statements included in the notice for the purposes of that section.;-ané
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