L C Paper No. CB(2)457/11-12(01)

A BILL
To

Amend the Guardianship of Minors Ordinance to simplify the legal
arrangements for the appointment and remova of a guardian, to
provide for the revocation and disclaimer of appointment as a
guardian, the assumption of guardianship and the resolution of
disputes between guardians; and to provide for connected matters.

Enacted by the Legidative Council.

1. Short title and commencement

(D)
)

This Ordinance may be cited as the Guardianship of Minors
(Amendment) Ordinance 2011.

This Ordinance comes into operation on a day to be appointed
by the Secretary for Labour and Welfare by notice published in
the Gazette.

2. Guardianship of Minors Ordinance amended

The Guardianship of Minors Ordinance (Cap. 13) is amended as set
out in sections 3to 8.

3. Section 2 amended (I nter pretation)

(D

)

Section 2, English text, definition of parent—
Repeal the full stop
Substitute a semicolon.
Section 2—
Add in alphabetical order
“custody order (&% %) means an order made—
(& under section 10(1), 11(1)(a), 12(a) or 13(1)(b);

(b) under section 5(1)(b) of the Separation and
Maintenance Orders Ordinance (Cap. 16);



3A.

(©)
(d)

under section 19 or 20 of the Matrimonial
Proceedings and Property Ordinance (Cap. 192); or

by the Court of First Instance in the exercise of its
jurisdiction relating to wardship so far asit givesthe
care and control of aminor to any person;

domestic proceedings (5 %1% #12 ) means any proceedings
under the—

(@

(b)
(©)

(d)

(e)
()
(9)

Separation and Maintenance Orders Ordinance
(Cap. 16);
Matrimonial Causes Ordinance (Cap. 179);

Domestic and Cohabitation Relationships Violence
Ordinance (Cap. 189);

Matrimonial Proceedings and Property Ordinance
(Cap. 192);

Adoption Ordinance (Cap. 290);
Parent and Child Ordinance (Cap. 429); and

inherent jurisdiction of the Court of First Instancein
relation to minors;

will GE"&) includes a codicil.”.

Section 3 amended (General principles)

(1) Section 3(1)(a)(i) —

Repeal

“welfare”

Substitute
“best interests”.
(2)  Section 3(1)(a)(i)(A), English text—

Repeal

“wishes’

Substitute

“views’.

Sections 5 to 8 substituted
Sections 5 to 8—



“5.

Repeal the sections
Substitute

Rights of surviving parent asto guardianship
Subject to section 19(4) of the Matrimonial Proceedings and

Property Ordinance (Cap. 192) and any court order to the

contrary, ©on the death of a parent of a minor, the surviving
parent (if any) is the guardian of the minor either alone or
jointly with any guardian appointed under this Part.

Power of parent and guardian to appoint guardian

(D
(2
©)

(4)

(5)

(6)

()
(8)

A parent of a minor may appoint any person to be a
guardian of the minor after that parent dies.

A guardian of a minor may appoint any person to be a
guardian of the minor after that guardian dies.

An appointment made under this section must be in
writing, dated and—

(@ signed either by the person making the appointment
or by another person at the direction, and in the
presence, of the person making the appointment;
and

(b) attested by 2 witnesses.

Despite subsection (3), a parent or guardian may appoint
aguardian by awill executed in accordance with section 5
of the Wills Ordinance (Cap. 30).

In appointing a guardian of a minor, a parent or guardian
of the minor must-is required to take into account the
views of the minor as far as practicable having regard to
the minor’ s age and understanding.

An appointment made under this section has no effect
unless the appointed person accepts the office either
expressly or impliedly by conduct.

An appointment under this section may be made by 2 or
more persons acting jointly.

The validity of an appointment of a guardian is not

affected by afailure to comply with subsection (5).




7.  When guardianship takes effect automatically

A person appointed by aparent or guardian as the guardian of a
minor under section 6 automatically assumes guardianship
over the minor on the death of the appointing parent or
appointing guardian (as the case may be) if—

(@) the appointing parent or appointing guardian has a
custody order over the minor immediately before he
or she diesirrespective of whether anyone else hasa
custody order over the minor at that time; or

(b) the appointing parent or appointing guardian lived
with the minor immediately before dying and the
minor does not have any surviving parent or
surviving guardian when the appointing parent or
appointing guardian dies.

8. Assumption of guardianship by application

Subject to section 7, aperson appointed by a parent or guardian
as the guardian of a minor under section 6 may, after the
appointing parent or appointing guardian dies, apply to the
court to assume guardianship over the minor and the court may
order the person—

(@) toact jointly with the surviving parent or surviving
guardian;

(b) toact asthe guardian of the minor after the minor no
longer has any parent or guardian;

() toact asthe guardian of the minor at atime, or after
the occurrence of an event, specified by the court;

(d) to beremoved as aguardian; or

(e) to act as the guardian of the minor to the exclusion
of the surviving parent or surviving guardian.

8A. Guardian appointed under section 6 to act jointly with
surviving parent or surviving guardian

(1) Subject to section 8, any guardian appointed under
section 6 must act jointly with the surviving parent or
surviving guardian (if any) of a minor on assuming
guardianship over the minor.



)

If the surviving parent or surviving guardian and the
guardian appointed under section 6 think the other is unfit
to have guardianship over the minor, either of them may
apply to the court and the court may order—

(& the surviving parent or surviving guardian and the
guardian appointed under section 6 to continue to
act jointly;

(b) the surviving parent or surviving guardian to act as
the guardian of the minor to the exclusion of the
guardian appointed under section 6; or

(c) the guardian appointed under section 6 to act as the
guardian of the minor to the exclusion of the
surviving parent or surviving guardian.

8B. Revocation of guardian appointment

(D

(2

©)

(4)

An appointment under section 6 revokes an earlier such
appointment (including one made in a will) made by the
same person in respect of the same minor, unless it is
clear that the purpose of the later appointment is to
appoint an additional guardian.

An appointment under section 6 (including one madein a
will) is revoked if the person who made the appointment
revokesit by awritten and dated document that is—

(@ signed either by the person who made the
appointment or by another person, at the direction,
and in the presence, of the person who made the
appointment; and

(b) attested by 2 witnesses.

An appointment under section 6 (other than onemadeina
will) is revoked if, with the intention of revoking the
appointment, the person who made it—

(@ destroysthe document by which it was made; or

(b) instructs any other person to destroy the document
in the person’ s presence.

If an appointment under section 6 is made by 2 or more
persons acting jointly—



(4A)

(@) the appointment may be revoked by any of themin
accordance with subsection (2) or (3); and

(b) the person who revokes the appointment must notify
al other persons who jointly made the appointment
of the revocation.

The revocation referred to in subsection (4) has no effect

()

unless paragraph (b) of that subsection is complied with.

To avoid doubt, an appointment made under section6ina
will isrevoked if the will isrevoked.

8C. Guardian may disclaim appointment

(1)

A guardian who wishes to disclaim the appointment is

(23)

required to disclaim the appointment by notifying the
appointing parent or appointing gquardian of the
disclaimer.

If the app0| ntlnq parent or app0| nting quardlan has died,

aeeepted—th&efrﬁee an appointed quardlan who has not

assumed guardianship under section 7 or 8 and wishes to

disclaim the appointment may—at—any—time—before

assumiRg-guardranship-undersection-7-or-8- isrequired to
disclaim the appointment by a written, dated and signed

document.

©)

A disclaimer referred to in
subsection (2) does not take effect until the guardian has

notified the following persons of itthe-fellewing-persens
before the disclaimer isto take effect—

(@) the executor or administrator of the appointing
parent’s or appointing guardian’s estate under the
Probate and Administration Ordinance (Cap. 10);

(b) thesurviving parent;
(c) other guardians.

If there is no such person as mentioned in subsection
(2@, (b) and (c) or if they cannot be located, the
guardian must notify the Director of Social Welfare of the
disclaimer.




8D. Power of court to appoint guardian of minor

After aparent or guardian of aminor dies, the court may,
if it thinks fit, appoint a person to be a guardian of the

8E.

8F.

(D

(2)

3

minor if—

(@ no guardian has been appointed by the deceased
parent or deceased guardian under section 6;

(b) the guardian appointed by the deceased parent or
deceased guardian under section 6 or by the court
under this section or section 8E dies; or

(c) the guardian appointed by the deceased parent or

deceased guardian under section 6 has disclaimed
the appointment.

On application by any person, the court may, if it thinks
fit, appoint the person to be the guardian of a minor if—

(@
(b)

the parent or guardian who has a custody order over
the minor dies; or

the minor does not have any parent, guardian or
other person having parental rights with respect to
the minor.

The power to make an appointment under subsection (2)
may also be exercised in any domestic proceedings if the
court thinks that the appointment should be made even
though no application has been made for it.

Removal of guardian

On being satisfied that it isinfer the welfare best interests of the
minor, the court may, in its discretion—

(@
(b)

remove any guardian; and
appoint another person to replace that guardian.

Guardian appointed by court to act jointly with surviving
parent or surviving guardian

(1) A guardian appointed by the court under section 8D or 8E
must act jointly with the surviving parent or surviving



guardian (if any) of the minor and must continue to act
after the surviving parent or surviving guardian dies.

(2) If the surviving parent or surviving guardian of a minor
has appointed a guardian under section 6, the guardian
appointed by the court under section 8D or 8E must act
jointly with the guardian appointed by the surviving
parent or surviving guardian.

8G. Guardian to have parental rightsand authority

A person appointed as the guardian of a minor under this Part
has, on assuming guardianship, parental rights and authority
with respect to the minor.

8H. Remuneration for guardian

The court may authorize a guardian of a minor to be paid any
remuneration for the guardianship service that it thinksfit if the
guardian is not a parent of the minor. i

. (ror:
Section 9A added

Part 111, after section 9—
Add

“9A. Transitional and savings
(1) Inthissection—

commencement date (4 %% H ) means the day on which the
Guardianship of Minors (Amendment) Ordinance 2011
( of 2011) comesinto operation;

pre-amended Ordinance ( {( R£EET &) ) means this
Ordinance as in force immediately before the
commencement date.

(2) The Guardianship of Minors (Amendment) Ordinance
2011 (  of 2011) does not affect any proceedings under
the pre-amended Ordinance that are pending immediately
before the commencement date.



oA.

3

(4)

()

Any appointment of a person as guardian of a minor that
was made under the pre-amended Ordinance, or under the
Court of First Instance’ sinherent jurisdiction with respect
to the minor, and is effective immediately before the
commencement dateis, on and after that date, taken to be
an appointment made and having effect under this
Ordinance.

Any appointment of a person as guardian of a minor that
was made under the pre-amended Ordinance and has not
taken effect immediately before the commencement date
is, on and after that date, to be governed by this
Ordinance.

To avoid doubt, any guardian appointed under the
pre-amended Ordinance has the same rights and duties
authority as a guardian appointed under this Ordinance.”.

Section 10 amended (Orders for custody and maintenance on

application of either parent)

Section 10(1)—

Repeal
“welfare”

Substitute
“best interests”.

Section 11 amended (Orders for custody and maintenance
wher e person is guardian to exclusion of surviving parent)

(1) Section11(1)—
Repeal
“section 6(3)(b)(ii) that a person shall be the sole guardian of a
minor to the exclusion of his surviving parent”
Substitute
“section 8(e), 8A(2)(c) or 9 that a person is to act as the

guardian of a minor to the exclusion of the minor’s surviving
parent”.

(2A)  Section 11(1)(a)—

Repeal



“welfare”
Substitute
“best interests’.
(2) Section 11(1)(a)(ii), English text—
Repeal
“his’
Substitute
“hisor her”.

Section 12 amended (Orders for custody and maintenance
wherejoint guardians disagree)

(1) Section 12—
Repeal
“section 9”
Substitute
“section 8(a) or (c), 8A(2)(a) or 9”.
(2A)  Section 12(a)—

8.

Repeal
“welfare”

Substitute
“best interests’.
(2) Section 12(a)(ii), English text—
Repeal
“his’
Substitute
“hisor her”.

Section 21 amended (Application toillegitimate children)
Section 21, after “ 7" —

Add

“,8D".



