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LEGISLATIVE COUNCIL BRIEF 

ENDURING POWERS OF ATTORNEY (AMENDMENT) 

BILL 2011 

INTRODUCTION 

 

 At the meeting of the Executive Council on 3 May 2011, the 

Council ADVISED and the Chief Executive ORDERED that the 

Enduring Powers of Attorney (Amendment) Bill 2011, at Annex, should 

be introduced into the Legislative Council to relax the existing execution 

requirement under section 5(2)(a) of the Enduring Powers of Attorney 

Ordinance and to adopt new statutory forms and associated 

explanatory information which are drafted in plain language and in a 

more user-friendly format. 

 

 

JUSTIFICATIONS 

 

2. An enduring power of attorney (“EPA”) is a mechanism by 

which one person (“the donor”) appoints and empowers another person 

(“the attorney”) to act on the donor’s behalf and in the donor’s name.  

An EPA survives the onset of the donor’s mental incapacity if it is in the 

form, and executed in the manner, prescribed under the Enduring 

Powers of Attorney Ordinance (Cap. 501) (“the EPA Ordinance”).   

 

3. Section 5(2)(a) of the EPA Ordinance imposes a strict 

requirement for the execution of an EPA.  Unless the donor is 

physically incapable of signing, the prescribed form must be signed by 

the donor before a solicitor and a registered medical practitioner who 

must both be present at the same time.  Pursuant to section 5(2)(e) of 

the EPA Ordinance, the medical practitioner must also certify that the 
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medical practitioner “satisfied himself that the donor was mentally 

capable (specifying in the certification that he satisfied himself that the 

donor was mentally capable in terms of section 2)”. 

 

4. The take-up rate of EPAs in Hong Kong is extremely low.  As 

at the end of 2010, only 40 EPAs have been registered in Hong Kong 

since the EPA Ordinance was enacted in 1997.  In contrast, over 

19,000 were registered in England and Wales in 2006 alone.  In 

response to concerns raised by, among others, the Law Society of Hong 

Kong (“the Law Society”) that the existing execution requirements were 

unduly onerous and were at least in part to blame for the extremely low 

take-up rate in Hong Kong, a reference was made to the Law Reform 

Commission (“the LRC”). 

 

5.  The LRC published its Report on Enduring Powers of Attorney 

in March 2008 (“the Report”) and recommended in the Report that the 

existing requirement in section 5(2) of the EPA Ordinance that an EPA 

be signed before a registered medical practitioner should be abolished 

and that the Law Society should be encouraged to issue practice 

directions to its members, making clear that where a solicitor has 

grounds for doubting the mental competence of his client to execute an 

EPA, the solicitor must obtain an assessment of his client's mental 

capacity from a medical practitioner before the EPA is executed 

(“Recommendation 1”).  The LRC added that if, contrary to the LRC’s 

preferred approach, it was decided to retain the existing requirement in 

section 5(2) of the EPA Ordinance, this should be relaxed to allow a 

donor and a solicitor to sign an EPA within 28 days after it had been 

signed by a registered medical practitioner (“Recommendation 2”).  

The Report also recommended that the existing EPA form and its 

explanatory notes should be drafted in plain language and in a more 

user-friendly format.  To that end, the Report recommended that the 

Schedule to the Enduring Powers of Attorney (Prescribed Form) 

Regulation (Cap. 501 sub. leg. A) (“the Regulation”) be replaced with a 

form and explanatory notes along the lines of those set out at Annex C 

or D to the Report, depending on whether the reform proposed in 

Recommendation 1 is adopted or the existing law retained.  

 

6. The purpose of the Bill is to amend the EPA Ordinance to relax 
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the existing requirement in section 5(2) of the Ordinance to give effect to 

Recommendation 2 by allowing a donor and a solicitor to sign an EPA 

within 28 days after the date it has been signed by a registered medical 

practitioner1. 

 

7. The Bill also gives effect to the LRC’s recommendation to adopt 

a new statutory form and associated explanatory information drafted in 

plain language and in a more user-friendly format.  

 

THE BILL 

 

8. The main provisions of the Bill are set out below.   

 

9. Clause 3 amends section 5(2) of the EPA Ordinance to give 

effect to Recommendation 2, so that an EPA must be signed by a donor 

before a solicitor either at the same time when it is signed before a 

registered medical practitioner or at any time after that signing but 

before the expiry of a period of 28 days after the day on which it is so 

signed.  

 

10. Clauses 4 to 13 amend section 18(3) of the EPA Ordinance 

and the Regulation so as to give effect to the LRC’s recommendation to 

replace the form set out in the Schedule to the Regulation by the new 

statutory forms and to make consequential and related amendments. 

 

 

LEGISLATIVE TIMETABLE 

 

11. The legislative timetable will be as follows – 

 

 Publication in the Gazette      13 May 2011 

 

                                                 

1
  The Bill does not give effect to Recommendation 1 (abolition of the requirement 

for a medical practitioner to sign an EPA) because it was strenuously opposed by the 

medical sector and the social welfare sector in their responses to the public 

consultation conducted by the Department of Justice in June 2010.  Reservations to 

Recommendation 1 were also expressed by the Bar Association before the AJLS Panel 

when the subject was discussed by the Panel in December 2010. 
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 First Reading and commencement    25 May 2011 

 of Second Reading debate 

  

 Resumption of Second Reading debate,   To be notified 

 Committee Stage and Third Reading 

 

 

IMPLICATIONS OF THE PROPOSAL 

 

12. The proposal is in conformity with the Basic Law, including 

the provisions concerning human rights.  It has no economic, financial, 

civil service, productivity, environmental or sustainability implications.   

 

13. The Bill will not affect the current binding effect of the EPA 

Ordinance. 

 

 

PUBLIC CONSULTATION 

 

14. The LRC issued a public consultation paper on Enduring 

Powers of Attorney in April 2007 which was discussed at the Legislative 

Council’s Panel on Health Services at its meeting on 11 June 2007.  In 

subsequently recommending in the Report the abolition of the 

requirement for a medical practitioner's certification in section 5(2) of 

the EPA Ordinance, the LRC rejected the arguments of those in favour 

of retention.  In doing so, the LRC pointed out in particular that no 

other common law jurisdiction save Ireland had such a requirement; 

that no such requirement applied to the making of a will or a 

conventional power of attorney; and that the removal of a requirement 

for a medical witness in every case did not mean that a prudent solicitor 

should not choose to seek a medical assessment where the solicitor had 

doubts as to the mental competence of the client. 

 

15. In June 2010, the Department of Justice issued a 

consultation paper to the Law Society, the Bar Association, the Medical 

Council of Hong Kong, the Hong Kong Medical Association, the Hong 

Kong Doctors Union, the Hong Kong Psychogeriatric Association and 

the Hong Kong Council of Social Service, as well as other interested 
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parties, to seek their views on whether legislative proposals should be 

introduced to abolish the existing medical certification requirement in 

section 5(2) of the EPA Ordinance.  The responses to the consultation 

paper were mixed.  On the one hand, five respondents gave their 

support to Recommendation 1 and pointed out that the requirement of 

the presence of a medical practitioner discouraged the use of EPAs 

while not, in practice, offering a real safeguard.  On the other hand, ten 

respondents were against Recommendation 1, pointing out that an EPA 

was a document of considerable importance and the circumstances in 

which an EPA is likely to be executed are those in which it is anticipated 

that mental incapacity is likely to occur in the future.  Those who 

opposed Recommendation 1 argued that it was good practice to have a 

medical practitioner certifying the mental state of the donor at the time 

of execution because a registered medical practitioner would be in the 

best position to assess a donor’s mental capacity.  

 

16. In October 2010, the Department of Justice held a meeting 

with the representatives of the institutions and bodies from the medical 

and social welfare sectors which were against Recommendation 12.  All 

representatives attending the meeting showed support for 

Recommendation 2 after discussion. 

 

17. The Legislative Council Panel on Administration of Justice and 

Legal Services (“the AJLS Panel”) was consulted at its meeting on 21 

December 2010 on the question of whether Recommendation 1 or 2 

should be adopted.  While Panel members had indicated different 

preferences on which recommendation should be adopted, no member 

had expressed objection in principle to the option of relaxing the 

existing execution requirement proposed under Recommendation 2. 

 

18. In March 2011, the Law Society, the Bar Association and the 

representatives of the medical and social welfare sectors were consulted 

on a draft Bill giving effect to Recommendation 2.  Except for the Law 

Society, all consultees supported the implementation of 

Recommendation 2 through the Bill. 

 

                                                 
2
 The Medical Council of Hong Kong, the Hong Kong Medical Association, the Hong Kong 

Doctors Union, the Hong Kong Psychogeriatric Association and the Hong Kong Council of Social 
Service. 
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19. The Law Society, however, does not support Recommendation 

2.  In a submission sent to the Department of Justice on 29 March 

2011, the Law Society expressed its view that the procedure under 

Recommendation 2 remains cumbersome, time-consuming and 

expensive.  The Law Society envisaged that the new procedure would 

create uncertainty and would not encourage end-users to adopt EPAs.  

 

 

PUBLICITY 

 

20. A press release will be issued on 12 May 2011.  A 

spokesperson will be available to answer enquiries. 

 

 

ENQUIRY 

 

21. Any enquiry on this brief can be addressed to Mr Lee Tin Yan, 

Senior Government Counsel, Legal Policy Division, Department of 

Justice, at Tel. No. 2867 4226. 

 

 

Department of Justice 

11 May 2011  
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