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HONG KONG SPECIAL ADMINISTRATIVE REGION

ORDINANCE No. 19 oF 2010

Donald TSANG
Chief Executive
16 December 2010

An Ordinance to amend the Road Traffic Ordinance to increase the minimum
disqualification periods for certain offences, create a new offence of
causing grievous bodily harm by dangerous driving, increase the penalties
for dangerous driving offences in certain circumstances, enable the start
of a disqualification period to be delayed and make consequential and
other minor amendments and to make related amendments to the Road
Traffic (Driving-offence Points) Ordinance.

[17 December 2010]

Enacted by the Legislative Council.

1. Short title

This Ordinance may be cited as the Road Traffic (Amendment) Ordinance
2010.

2. Interpretation

Section 2 of the Road Traffic Ordinance (Cap. 374) is amended by
adding—
““tier 17 (BE1#R), “tier 27 (BE2#%) and “tier 37 (4534%) have the meaning
given by section 39A(1A);”.

3. Application of Ordinance to trams
Section 4(1) is amended by adding “36A,” after “36,”.
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4. Application of Ordinance to village vehicles

Section 4A(2) i1s amended by repealing “36(1), (3) and (4), 37(1) and (3),
38, 39(1), 39A, 39B, 39C” and substituting “36 (other than subsections (2),
(2A), (2B), (2C), (2D) to the extent that it relates to minimum disqualification
periods and (3)), 36A (other than subsections (2), (3), (4), (5), (6) to the extent
that it relates to minimum disqualification periods and (9)), 37 (other than
subsections (2), (2A), (2B), (2C), (2D) to the extent that it relates to minimum
disqualification periods and (3)), 38, 39 (other than subsections (2), (2A), (2B)
and (2C)), 39A (other than subsections (1A), (2), (2A), (2B) and (2C)), 39B
(other than subsections (7), (7A), (7B) and (7C)), 39C (other than subsections
(16), (16A), (16B) and (16C))”.

5. Regulation of public service vehicles

Section 7(1C) is amended, in the Chinese text, by repealing “#iHI” and
substituting “Hi61”.

6. Causing death by dangerous driving

(1) Section 36(2) is amended, in the Chinese text, by repealing “f5HI
JHFEIREE (2A) B (2B) 3K > f14” and substituting “75 HIIZE AT 4% 1825 (2A) X (2B)

£/,99
3

BN

(2) Section 36(2A)(b) 1s amended by repealing “3 years” and substituting
“5 years”.

(3) Section 36(2B)(b) is amended by repealing “3 years” and substituting
“5 years”.

(4) Section 36(2C)(b) is amended by repealing “3 years” and substituting
“5 years”.

(5) Section 36 is amended by adding—

“(2D) If an offence under subsection (1) is committed in
circumstances of aggravation, the maximum fine and term of
imprisonment for the offence as set out in subsection (1), and the
minimum disqualification periods for the offence as set out in
subsections (2A) and (2B), are each increased by 50% and subsection
(2C) must be construed accordingly.

(2E) A person commits an offence under subsection (1) in
circumstances of aggravation if at the time of committing the
offence—

(a) the proportion of alcohol in the person’s breath, blood
or urine is tier 3; or

(b) any amount of a drug specified in Schedule 1A is
present in the person’s blood or urine.
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(6)

(2F) To avoid doubt and despite anything to the contrary in
section 113C of the Criminal Procedure Ordinance (Cap. 221), the
maximum fine for an offence under subsection (1) committed in
circumstances of aggravation is the monetary amount derived by
multiplying by 1.5 the maximum fine for the offence as set out in
subsection (1).”.

Section 36(4) is amended, in the Chinese text, by repealing everything

after “41—" and substituting—

(7)

“(a) FNBBURAELATTE > AR — {5 A% 1T Rt 1E Y B Sk e
WS K 5 &
(b) H—EEHEMEENERE AN S - ZAZ I AR
J& fake - SRS B
ZNEBL &S (1) ST R fE bR 5l - 7.
Section 36(5) is amended, in the Chinese text, by repealing everything

after “41” and substituting “¥f—1{RE-GA& M REE R BB - 8 B R & RHIR I
WA BRIV 8 ks - g2 S W  RZ A TNER BB (1) FOT s fa ke &

(8)

Section 36(6) is amended, in the Chinese text, by repealing “#H7E”

and substituting “#83E”.

©)

before

Section 36(7) is amended, in the Chinese text, by repealing everything

; ) and substituting—

“(7) BUER (4) K (5) FKIME > BrEERARE S > BEAR A BB
AT > Bl E AR S h > B SRR T AR A B BT S LR R
5o JHR G2 AR RRRERE O > B —

(a) 7E BB RE AT B B O PR ~ AR B BB 5
(b) AERBRSERT W7EA B8 i BB RS B B BT T Y
e BAGE I I ERZ 8 I R SI@ IR R,

(10) Section 36 is amended by adding—

“(9A) If on the trial of any person charged with an offence
under subsection (1) the prosecution proves that the person charged
drove dangerously and caused grievous bodily harm to, but not the
death of, another person by so driving, the person charged must be
acquitted of the offence under subsection (1) and be found guilty of
an offence under section 36A.”.

7. Section 36A added
The following is added—
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“36A. Causing grievous bodily harm by
dangerous driving

(1) A person who causes grievous bodily harm to another person
by driving a motor vehicle on a road dangerously commits an offence
and is liable—

(a) on conviction on indictment to a fine at level 5 and to
imprisonment for 7 years;

(b) on summary conviction to a fine at level 4 and to
imprisonment for 2 years.

(2) If a court or magistrate convicts a person of an offence under
subsection (1), the court or magistrate must order that the person be
disqualified in accordance with subsection (3) or (4) unless the court or
magistrate for special reasons orders that the person be disqualified for
a shorter period or that the person not be disqualified.

(3) Subject to subsection (4), the period for which the person is to
be disqualified 1s—

(a) for a first conviction, a period of not less than 2 years; and

(b) for a second or subsequent conviction, a period of not less
than 5 years.

(4) If the court or magistrate has ordered the person to attend and
complete a driving improvement course under section 72A(1A), the
period for which the person is to be disqualified is—

(a) for a first conviction, a period of not less than 2 years, or
until the person has attended and completed the course at
his or her own cost, whichever is the later; and

(b) for a second or subsequent conviction, a period of not less
than 5 years, or until the person has attended and
completed the course at his or her own cost, whichever is
the later.

(5) For the purposes of subsection (2), a person to whom
subsection (4) applies is disqualified for a shorter period if the period for
which he or she 1s disqualified is—

(a) for a first conviction, a period of less than 2 years, or until
the person has attended and completed the driving
improvement course at his or her own cost, whichever is the
later; and

(b) for a second or subsequent conviction, a period of less than
5 years, or until the person has attended and completed the
driving improvement course at his or her own cost,
whichever is the later.
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(6) If an offence under subsection (1) is committed in circumstances
of aggravation, the maximum fine and term of imprisonment for the
offence as set out in subsection (1), and the minimum disqualification
periods for the offence as set out in subsections (3) and (4), are each
increased by 50% and subsection (5) must be construed accordingly.

(7) A person commits an offence under subsection (1) in
circumstances of aggravation if at the time of committing the offence—

(a) the proportion of alcohol in the person’s breath, blood or
urine is tier 3; or

(b) any amount of a drug specified in Schedule 1A is present
in the person’s blood or urine.

(8) To avoid doubt and despite anything to the contrary in section
113C of the Criminal Procedure Ordinance (Cap. 221), the maximum fine
for an offence under subsection (1) committed in circumstances of
aggravation is the monetary amount derived by multiplying by 1.5 the
maximum fine for the offence as set out in subsection (1).

(9) The court or magistrate may deal with the conviction of an
offence as a first conviction if, as at the date on which the offence was
committed, at least 5 years have passed since the person’s last conviction
under subsection (1).

(10) A person is to be regarded as driving dangerously within the
meaning of subsection (1) if—

(a) the way he or she drives falls far below what would be
expected of a competent and careful driver; and

(b) 1t would be obvious to a competent and careful driver that
driving in that way would be dangerous.

(11) A person is also to be regarded as driving dangerously within
the meaning of subsection (1) if it would be obvious to a competent and
careful driver that driving the motor vehicle concerned in its current state
would be dangerous.

(12) For the purposes of subsections (10) and (11), “dangerous”
refers to danger either of injury to any person or of serious damage to
property.

(13) For the purposes of subsections (10) and (11), in determining
what would be expected of, or obvious to, a competent and careful driver
in a particular case, regard must be had to all the circumstances of the
case including—

(a) the nature, condition and use of the road concerned at the
material time;

(b) the amount of traffic which is actually on the road
concerned at the material time or which might reasonably
be expected to be on the road concerned at the material
time; and
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(¢) the circumstances (including the physical condition of the
accused) of which the accused could be expected to be
aware and any circumstances (including the physical
condition of the accused) shown to have been within the
knowledge of the accused.

(14) In determining for the purposes of subsection (11) the state of
the motor vehicle, regard may be had to anything attached to or carried
on or in it and to the manner in which it is attached or carried.

(15) If on the trial of any person charged with an offence under
subsection (1) the prosecution proves that the person charged drove
dangerously but not that he or she caused grievous bodily harm to
another person by so driving, the person charged must be acquitted of
the offence under subsection (1) and be found guilty of an offence under
section 37.

(16) On the trial of any person charged with an offence under
subsection (1), the person charged may be acquitted of the offence under
subsection (1) and be found guilty of one or more offences under section
38, 39 or 39A.”.

8. Dangerous driving

(1) Section 37(2) is amended, in the Chinese text, by repealing “% HIZH##%
HEEE (2A) B (2B) #K > fiv4” and substituting “75 AIZE A S IREE (2A) 5L (2B) 3.

(2) Section 37(2A)(b) i1s amended by repealing “18 months” and
substituting “2 years”.

(3) Section 37(2B)(b) i1s amended by repealing “18 months” and
substituting “2 years”.

(4) Section 37(2C)(b) 1s amended by repealing “18 months” and
substituting “2 years”.

(5) Section 37 is amended by adding—

“(2D) If an offence under subsection (1) is committed in
circumstances of aggravation, the maximum fine and term of
imprisonment for the offence as set out in subsection (1), and the
minimum disqualification periods for the offence as set out in
subsections (2A) and (2B), are each increased by 50% and subsection
(2C) must be construed accordingly.

(2E) A person commits an offence under subsection (1) in
circumstances of aggravation if at the time of committing the
offence—

(a) the proportion of alcohol in the person’s breath, blood
or urine is tier 3; or
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(b) any amount of a drug specified in Schedule 1A is
present in the person’s blood or urine.

(2F) To avoid doubt and despite anything to the contrary in
section 113C of the Criminal Procedure Ordinance (Cap. 221), the
maximum fine for an offence under subsection (1) committed in
circumstances of aggravation is the monetary amount derived by
multiplying by 1.5 the maximum fine for the offence as set out in
subsection (1).”.

(6) Section 37(4) is amended, in the Chinese text, by repealing everything

after “41—" and substituting—
“(a) FHENFEBMRAR T o ZARTY — 8 -A 4 T T Y B g
WK 5 &
(b) H—EEHEMEENERE AN S - ZAZ I AR d e
J& ek - SRS B
A NEWL BB (1) ST e R a5 - .

(7) Section 37(5) is amended, in the Chinese text, by repealing everything
after “41” and substituting “¥f—1{E-GA& M REE R BB S - 8 BRE R & RHR I
WA B B abe > SRR AR > QIEZ AN JNEGL A B (1) S s 1) fa be 8
5

(8) Section 37(6) is amended, in the Chinese text, by repealing “{H%”
and substituting “1#83E”.

(9) Section 37(7) is amended, in the Chinese text, by repealing everything
before “ ; & and substituting—
“(7) WER 4 L (5) miiE > BrE st > ok meEEmr g
AT > SEEER RS - B AR S L E SRS
R JHE G2 R R B O s ——

(a) TEBASENHA BAE RS A TEE ~ ARSI DL

(b) 7 BRI SHE IRR TR e A BRAE 3% b RO B R A i > B B ] TR Y
T R SR IRy (W] TR %A B b S ™.

9. Driving a motor vehicle under the
influence of drink or drugs

(1) Section 39(1) is amended, in the Chinese text, by repealing “PAZ(”
and substituting “HFEEEH]”.

(2) Section 39(2) is amended, in the Chinese text, by repealing “# HIlZE#%
W85 (2A) B¢ (2B) 3K > fiv4” and substituting “75 AIZE AT 2 # IR EH (2A) 5 (2B) 2.

(3) Section 39(2A)(a) is amended by repealing “3 months” and
substituting “2 years”.

(4) Section 39(2A)(b) is amended by repealing “2 years” and substituting
“5 years”.
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(5) Section 39(2B)(a) is amended by repealing “3 months” and
substituting “2 years”.

(6) Section 39(2B)(b) is amended by repealing “2 years” and substituting
“5 years”.

(7) Section 39(2C)(a) is amended by repealing “3 months” and
substituting “2 years”.

(8) Section 39(2C)(b) is amended by repealing “2 years” and substituting
“5 years”.

10. Driving, attempting to drive or being in
charge of a motor vehicle with alcohol
concentration above prescribed limit

(1) The heading of section 39A is amended, in the Chinese text, by
repealing “BR#I” and substituting “PRE”.

(2) Section 39A(1) is amended, in the Chinese text, by repealing “PRifi|”
and substituting “FRE”.

(3) Section 39A is amended by adding—
“(1A) The proportion of alcohol in a person’s breath, blood or
urine is—
(a) tier 1 if it exceeds the prescribed limit but is less
than—
(1) for breath, 35 micrograms of alcohol in
100 millilitres of breath;
(i) for blood, 80 milligrams of alcohol in
100 millilitres of blood; or
(ii1) for wurine, 107 milligrams of alcohol in
100 millilitres of urine;
(b) tier 2 if 1t exceeds tier 1 but is less than—
(1) for breath, 66 micrograms of alcohol in
100 millilitres of breath;
(i) for blood, 150 milligrams of alcohol in
100 millilitres of blood; or
(ii1) for wurine, 201 milligrams of alcohol in
100 millilitres of urine;
(c) tier 3 if 1t exceeds tier 2.”.
(4) Section 39A(2) is amended, in the Chinese text, by repealing “75 HIj
JEFEIREE (2A) B (2B) 3 > f14” and substituting “75 HIIZEAT 22 1825 (2A) 5K (2B)

£/,99
3

BN .

(5) Section 39A(2A) is repealed and the following substituted—
“(2A) Subject to subsection (2B), the period for which the
person is to be disqualified 1s—
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(a) for a first conviction, a period of not less than—
(1) 6 months if the proportion of alcohol in the
person’s breath, blood or urine is tier 1;
(1) 12 months if the proportion of alcohol in the
person’s breath, blood or urine is tier 2;
(111) 2 years if the proportion of alcohol in the person’s
breath, blood or urine is tier 3; and
(b) for a second or subsequent conviction (regardless of
the proportion of alcohol in the person’s breath, blood
Oor urine on any previous conviction), or a conviction
subsequent to a conviction under section 39, 39B or
39C, a period of not less than—
(1) 2 years if the proportion of alcohol in the person’s
breath, blood or urine is tier 1;
(1) 3 years if the proportion of alcohol in the person’s
breath, blood or urine is tier 2;
(111) 5 years if the proportion of alcohol in the person’s
breath, blood or urine is tier 3.”.

(6) Section 39A(2B)(a) i1s amended by repealing “3 months” and
substituting “that specified in subsection (2A)(a) according to the proportion
of alcohol in the person’s breath, blood or urine”.

(7) Section 39A(2B)(b) 1s amended by repealing “2 years” and
substituting “that specified in subsection (2A)(b) according to the proportion
of alcohol in the person’s breath, blood or urine”.

(8) Section 39A(2C)(a) is amended by repealing “3 months” and
substituting “that specified in subsection (2A)(a) according to the proportion
of alcohol in the person’s breath, blood or urine”.

(9) Section 39A(2C)(h) i1s amended by repealing “2 years” and
substituting “that specified in subsection (2A)(b) according to the proportion
of alcohol in the person’s breath, blood or urine”.

11. Screening breath tests

(1) Section 39B(7) is amended, in the Chinese text, by repealing “75HIl
JEFEIREE (TA) B¢ (7B) 3K » 14 and substituting “7&HIZEA 2% 855 (TA) 5K (7B)
£/,99

A

(2) Section 39B(7A)(a) is amended by repealing “3 months” and
substituting “2 years”.

(3) Section 39B(7A)(b) 1s amended by repealing “2 years” and
substituting “5 years”.

(4) Section 39B(7B)(a) is amended by repealing “3 months” and
substituting “2 years”.
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(5) Section 39B(7B)(b) is amended by repealing “2 years” and
substituting “5 years”.

(6) Section 39B(7C)(a) is amended by repealing “3 months” and
substituting “2 years”.

(7) Section 39B(7C)(b) is amended by repealing “2 years” and
substituting “5 years”.

12. Provision of specimens for analysis

(1) Section 39C(16) is amended, in the Chinese text, by repealing “# Hil
JEFEIREE (16A) 3K (16B) 3k > 14~ and substituting “7&HIZAM 4L I8 (16A) 5§
(16B) 7.

(2) Section 39C(16A)(a) is amended by repealing “3 months” and
substituting “2 years”.

(3) Section 39C(16A)(b) is amended by repealing “2 years” and
substituting “5 years”.

(4) Section 39C(16B)(a) i1s amended by repealing “3 months” and
substituting “2 years”.

(5) Section 39C(16B)(b) is amended by repealing “2 years” and
substituting “5 years”.

(6) Section 39C(16C)(a) is amended by repealing “3 months” and
substituting “2 years”.

(7) Section 39C(16C)(b) is amended by repealing “2 years” and
substituting “5 years”.

13. Choice of specimens of breath
Section 39D(2), (3) and (4) is repealed.

14. Sections 39H and 391 added
The following are added—

“39H. Amendment of tier 1, tier 2 or tier 3

(1) The Secretary for Transport and Housing may by notice in the
Gazette amend section 39A(1A) by varying the proportion of alcohol
that constitutes tier 1, tier 2 or tier 3.

(2) A notice under subsection (1) is not to come into operation
until after the time provided for the Legislative Council to debate the
notice under section 34 of the Interpretation and General Clauses
Ordinance (Cap. 1) has expired.
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391. Amendment of Schedule 1A

(1) The Secretary for Transport and Housing may by notice in the
Gazette amend Schedule 1A.

(2) A notice under subsection (1) is not to come into operation
until after the time provided for the Legislative Council to debate the
notice under section 34 of the Interpretation and General Clauses
Ordinance (Cap. 1) has expired.”.

15. Driving in excess of speed limit

Section 41(3) is amended, in the Chinese text, by repealing 75 HIlZE+#% I/
%5 (4) 3 > 4 and substituting “75 HIZE a2 1% B2 (4) 7K.
16. Restriction on motor racing and speed trials

Section 55(2) is amended, in the Chinese text, by repealing “# HIIZH#% i)

% (2A) 3 > 74" and substituting “75 QI ZE AT S IREE (2A) 3K7.

17. Notice of intention to prosecute for
certain offences

(1) Section 68(1) is amended by adding “36A,” after “36,”.

(2) Section 68(1) 1s amended by adding “causing grievous bodily harm
by dangerous driving,” after “causing death by dangerous driving,”.

18. Section 69A added
The following is added—

“69A. Start of disqualification period

(1) This section applies if—

(a) a court or magistrate convicts a person of a relevant
scheduled offence;

(b) the conviction is the person’s second or subsequent
conviction of a relevant scheduled offence, regardless of
whether that conviction is for the same or for a different
relevant scheduled offence;

(¢) the court or magistrate sentences the person to undergo a
term of imprisonment or detention and the sentence is not
suspended; and

(d) the court or magistrate orders that the person be
disqualified for a fixed period.



ROAD TRAFFIC (AMENDMENT) ORDINANCE Ord. No. 19 of 2010 A9%41

(2) The court or magistrate must direct that the disqualification
period is not to start to run until the expiration of the term of
imprisonment or detention, or of any other term of imprisonment or
detention which the person is undergoing at that expiration, or has been
previously sentenced to undergo (whichever is the later), unless the court
or magistrate for special reasons decides not to make such a direction.

(3) The court or magistrate may deal with the conviction of a
relevant scheduled offence as a first conviction if, as at the date on which
the offence was committed, at least 5 years have passed since the person’s
last conviction of a relevant scheduled offence.

(4) Subject to subsection (5), a person is disqualified by this section
for the whole of any day during which or during part of which the
person is released from custody before the disqualification period is to
start to run by virtue of a direction given under subsection (2) and any
such day must be deducted from the period of disqualification to be
served by the person.

(5) The court or magistrate may direct that a person is not
disqualified by this section during any period of release from custody of
a kind referred to in subsection (8)(a) (admission to bail pending sentence
or appeal).

(6) Subsection (4) ceases to operate if the period of disqualification
becomes exhausted because of deductions made under that subsection. In
such a case the disqualification period does not start to run in accordance
with the direction of the court or magistrate and must be taken for all
purposes to have been served.

(7) For the purpose of subsection (6), each 30 days deducted under
subsection (4) is to be treated as being equal to a month.

(8) Without limiting subsection (4), a person must be taken to be
released from custody for the purposes of this section during any period
that he or she—

(a) 1s, following his or her conviction of the relevant scheduled
offence, admitted to bail pending sentence or appeal;
(b) 1s released from prison or detention on leave of absence
granted under—
(1) section 12A of the Prisons Ordinance (Cap. 234);
(i1) rule 17(1) of the Prison Rules (Cap. 234 sub. leg. A);
(ii1) regulation 14(1) of the Detention Centres Regulations
(Cap. 239 sub. leg. A);
(iv) regulation 13(1) of the Drug Addiction Treatment
Centres Regulations (Cap. 244 sub. leg. A);
(v) regulation 18(1) of the Training Centres Regulations
(Cap. 280 sub. leg. A); or
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(c)

(d)

(e)

(vi) section 17(1) of the Rehabilitation Centres Regulation
(Cap. 567 sub. leg. A);

1s released from imprisonment under section 7(1) or (2) of

the Prisoners (Release under Supervision) Ordinance (Cap.

325);

is released under an order made under section 15(1)(b) of

the Long-term Prison Sentences Review Ordinance (Cap.

524); or

while undergoing a period of residence at a rehabilitation

centre referred to in section 3(b) of the Rehabilitation

Centres Ordinance (Cap. 567), is engaged in activities

outside that centre under permission granted under section

5(1) of that Ordinance.

(9) In this section “relevant scheduled offence” (A BIFE5I5E1T)
means an offence mentioned in the Schedule to the Road Traffic
(Driving-offence Points) Ordinance (Cap. 375) for which the number of
points set out opposite that offence in that Schedule is 10.”.

Power of court or magistrate to order
persons to attend driving
improvement courses

(1) Section 72A(1A) is amended by adding “36A,” after “36,”.
(2) Section 72A(3B)(a) is amended by adding “36A(2),” after “36(2),”.
(3) Section 72A(3B)(a) 1s amended, in the Chinese text, by repealing

(b 299

“HFTHH” where it twice appears and substituting “#§E”.

20. Application of Ordinance to private roads
Section 117 is amended by adding “36A.,” after “36,”.

21.

22,

Defence

Section 120(1) is amended by adding “36A,” after “36,”.

Schedule 1A added
The following is added—
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“SCHEDULE 1A [ss. 36, 36A,
37 & 39]]
DRUGS
1. Heroin
2. Ketamine
3. Methylamphetamine
4, Cannabis
5. Cocaine
6. 3,4-methylenedioxymethamphetamine (MDMA)”.

23. Offences specified for the purposes of
section 72A

Schedule 11 is amended by adding “1A,” after “1,”.
Related Amendments

24. Road Traffic (Driving-offence Points)
Ordinance

(1) The Schedule to the Road Traffic (Driving-offence Points) Ordinance
(Cap. 375) 1s amended by adding—
“IA  Section 36A(1) Causing grievous bodily harm 10”.
by dangerous driving
(2) The Schedule is amended, in the Chinese text, in item 4A, by
repealing “BR#1” and substituting “FRE”.



