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Purpose
1.
This paper gives a brief account of the recent discussions held by the
Panel on Constitutional Affairs ("the Panel") on the arrangement for filling the
vacancies in the Legislative Council ("LegCo") arising from resignation of five
LegCo Members in 2010.
Background
2.
On 25 January 2010, a LegCo Member from each of the five
geographical constituencies ("GCs") submitted written notice of resignation to
the Clerk to LegCo. Pursuant to section 35 of the Legislative Council
Ordinance (Cap. 542) ("LCO"), the Clerk to LegCo must, by notice published in
the Gazette, declare the existence of a vacancy in the membership of that
Council within 21 days after becoming aware of the vacancy. Section 36(1)(a)
of LCO further stipulates that the Electoral Affairs Commission ("EAC") must,
in accordance with regulations in force under the EAC Ordinance (Cap 541),
arrange for a by-election to be held when the Clerk to LegCo makes a
declaration as to the existence of a vacancy in the membership of LegCo.
3.
In accordance with section 16 of LCO, a person who ceases to be a
Member is, subject to section 39 (When person is disqualified from being
nominated as a candidate and from being elected as a Member), eligible for
re-election as a Member. The resignation of the five LegCo Members took
effect on 29 January 2010. EAC conducted a by-election on 16 May 2010 to
fill the five vacancies and the five resigned Members were all re-elected.
Relevant discussions by the Panel
4.
Issues relating to holding the 2010 LegCo by-election were discussed at
the meetings of the Panel held on 26 November 2009, 10 February, 19 March,
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these meetings are summarized in the following paragraphs.
Conduct of the 2010 LegCo by-election
5.
Some members expressed a strong view against the resignation of the five
GC Members for the purpose of initiating the so-called "referendum campaign"
via the by-election which, they considered, was a waste of public money and
time for the community, as well as an abuse of the electoral system. These
members pointed out that opinion polls conducted by tertiary institutions had
indicated that the community had reservations about the move of these five
LegCo Members. They stressed that as a special administrative region of the
People's Republic of China, the Hong Kong Special Administrative Region
("HKSAR") had no authority to determine or change its political structure on its
own, or to create a referendum mechanism.
6.
Some other members, however, took the view that the purpose of the
resignation of the five GC Members was to trigger a "de facto referendum" so
that every citizen could express view on the theme of "implementation of
genuine universal suffrage and abolition of functional constituencies ("FC") as
soon as possible" by voting in the by-election, whereby public opinion could be
quantified. As Articles 45 and 68 of the Basic Law ("BL") stipulated that the
electoral methods for the CE election and LegCo election respectively should
develop in the light of the actual situation in Hong Kong, the referendum
campaign would provide the most scientific way to find out the actual situation
of Hong Kong.
7.
The Administration explained to the Panel that BL did not provide for
any referendum mechanism. Conducting any form of so-called "referendum"
in Hong Kong would have no legal basis or effect under BL and the legislation
of Hong Kong, and would not be recognized by the Government. However,
the Administration emphasized that the Government was obliged to discharging
its statutory duty to arrange the by-election in order to ensure that the views of
Hong Kong people were fully represented in LegCo. The Decision made by
the Standing Committee of the National People's Congress on
29 December 2007 ("the NPCSC Decision") had already provided a timetable
for HKSAR to implement universal suffrage. Conducting the so-called
"referendum campaign" on the issue of constitutional development was not
consistent with the provisions in BL relating to amendments to the two electoral
methods for selecting the Chief Executive and for forming LegCo, the
interpretation made by NPCSC on 6 April 2004 and the NPCSC Decision.
8.
At its meeting held on 10 February 2010, the Panel passed a motion
expressing the views that it was a waste of public money to spend $159 million

- 3 to arrange for the LegCo by-election arising from the resignation of the five
LegCo Members; that the so-called 'referendum' was inconsistent with the
procedures stipulated in BL on amending the methods for selecting CE and for
forming LegCo; and that the HKSAR Government should amend LCO to
prevent the system regarding the resignation of LegCo Members and
by-elections from being abused again in future.
Expenditure and resources for holding the by-election
9.
Noting that the estimated expenditure for the 2010 LegCo by-election
was $159 million and the provisions would be reflected mainly in the draft
estimates for 2010-2011 of the Registration and Electoral Office ("REO"), some
members expressed dissatisfaction that the Administration had bundled the
expenditure for conducting the by-election with the REO's draft estimates for
2010-2011, instead of submitting a separate financial proposal for the approval
of the Finance Committee. They considered it inappropriate and unfair for the
Administration to do so as Members would be deprived of the opportunity to
indicate their stance and those of their electors by voting for or against the
proposal.
10. Some other members took the view that a by-election was required by law
to be conducted whenever a vacancy arose in the membership of LegCo. The
Administration had the constitutional duty to arrange a by-election whenever a
vacancy arose in the membership of LegCo.
11. The Administration explained that section 12 of the EAC Ordinance
specified that all expenses incurred by EAC in the performance of its function
should be payable out of the general revenue. In line with the established
practice, provisions for conducting elections/by-elections would be included in
the annual estimates of REO's Head of Expenditure.
12. In his reply to an oral question raised by Dr LAM Tai-fai on LegCo
by-elections at the Council Meeting of 2 June 2010, the Secretary for
Constitutional and Mainland Affairs informed Members that the scale of the
2010 LegCo by-election, which covered five GCs across the territory, was
comparable to that of a general election. An extract from the relevant record
of the Council proceedings is in Appendix I.
Proposed restrictions on LegCo Members who resign from their office to stand
again in the by-elections
13. Some members considered that to prevent abuse of the electoral system,
there was a need to amend section 14 of LCO to restrict the condition under
which a Member who resigned from one's office could stand for election in the
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District Council (second) FC Member who would be returned from the whole
HKSAR as a single constituency could also set in motion the need to another
by-election by resignation. Noting that there were other suggestions in the
community such as the vacancy should be filled automatically by the candidates
who obtained the second highest number of votes in the respective list and the
direct substitution practice adopted in the National People's Congress election,
they called on the Administration to put forward legislative proposals to plug
the loophole.
14. Some other members considered that the freedom of expression of LegCo
Members and electors would be infringed if a LegCo Member was prohibited by
law to resign and stand again in the by-election. They were of the view that it
was the fundamental right of a LegCo Member to resign in protest against a
policy or practice. The overriding principle was that the Administration must
ensure that the right to vote and the right to stand for election as guaranteed
under BL would not be compromised.
15. The Administration advised that it observed that members of the public
expected the LegCo Members they voted for would complete their four-year
term of office to serve the community and did not support the so-called
"referendum campaign" brought about by the resignation of the five GC
Members in January 2010 which triggered the need to hold a by-election.
However, any proposal to amend LCO must comply with BL 26 and the
proposed restrictions should be reasonable and practicable.
The
Administration considered that it would not be effective to simply prevent the
Member who had resigned from standing for in the by-election to fill that
vacancy if a party colleague of that Member could still stand for that by-election.
The Administration stressed that it would uphold the right to vote and the right
to stand for election of the public as guaranteed in BL 26. It was the
Administration's plan to put forward the legislative proposal for Members'
discussion and enactment within the 2010-2011 legislative session.
Relevant papers
16. A list of the relevant papers available on the LegCo website
(http://www.legco.gov.hk) is in Appendix II.

Council Business Division 2
Legislative Council Secretariat
23 May 2011

Appendix I

Appendix II
Relevant documents on Arrangements for
filling vacancies in the Legislative Council

Committee

Date of meeting

Panel on
Constitutional
Affairs ("CA
Panel")

26.11.2009
(Item I)

Agenda
Minutes

Legislative
Council

16.12.2009

Official Record of Proceedings
Pages 25 - 35 (Oral question)

CA Panel

10.2.2010
(Item III)

Agenda
Minutes

Legislative
Council

24.2.2010

Official Record of Proceedings
Pages 46 - 49 (Written question)

CA Panel

19.3.2010
(Item III)

Agenda
Minutes

19.4.2010
(Item III)

Agenda
Minutes

Legislative
Council

2.6.2010

Official Record of Proceedings
Pages 64 - 80 (Oral question)

CA Panel

18.10.2010
(Item II)

Agenda

30.10.2010
(Item I)

Agenda

Council Business Division 2
Legislative Council Secretariat
23 May 2011

Paper

