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10 December 2010

Dr. Hon. Margaret Ng,

Chairman of the Joint Subcommittee on
Amendments to LTO,

Legislative Council Building,

§ Jackson Road,

Central,

Hong Kong.

Dear 'Wr-a'-?o_z:r‘ ,

TELEPHONE (% 85 )
FACSIMILE (% X )
EMALL (% F¥ &)

WEBSITE

1 (852) 2846 0500
: (852) 2845 0387
: sg@hklawsoc.org.hk

() ; wwwhklawsoc.org.hk

BY FAX (28696794) AND BY POST

CONSULTATION ON LAND TITLES (AMENDMENTS) BILL -
RECTIFICATION AND INDEMNITY PROVISIONS

As you are aware, the Law Society has been in discussion with the Land Registrar
on the rectification and indemnity arrangements under the Land Titles Ordinance.
We attach a copy of our recent Jetter dated 7 December 2010 to the Land Registrar,
contents of which are self-explanatory, for your information.

Yours sincerely,

Christine W, S. Chu

Assistant Director of Practitioners Affairs

Encls,

¢.c.  Mr. Huen Wong, the President

Mr. Andy Ngan, Chairman of the WP on LTO
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Deputy Secretary General
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Heidi K.P. Chu
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1p-DEC-2018

128443

Incorporated in 1907 with limited liability

17:08

S8~

ISR
caringorgamsat ”"ﬁ

mwkm?zm ﬁn

P.81



-

Qur Ref
Your Ref
Direci Lina

President
g &

Huen Wong
ER: 3|

X, . ?ﬁmidmfs

Junius K.Y. He
TR

Dieter Yih
rras

Council Members
b

Leste; G, Huang

g1
PeterCL. Lo

f8En

Michael I. Lintera-Smith

REX
Ip Shing Hing
K

Billy W.Y. Ma
HEER
Sylvia W.Y. Siu
| £-3:
Cecilia K.W. Wong
KaEXW
Kenneth 5.Y. Np

L

| :n'W.S. Hung
L ]
Ambrogs S.K. Lam
W
Joseph C.W_Li
FHE
Amirali B. Nagir
BHE
Melissa K. Pang
EHRE
Thomat S.T. So
BER
Angcla WY, Lee
FER
Brian W, Giichrist
/ML
Gavin P. Neshit
RH&E

Secretery General
BE

Raymond C.K. Ho
AE

Deputy Secretary Genersl

MBI

Heidi K P, Chu
& %k

19-DEC-2011

16 0EC 2010 16:46

THE LAWSOCIETY OF KK NG, 200 P.

~

[AWSOCIETY

=

HONG KONG

= # B =

3/F WING ON HOUSE - 71 DES VOEUX ROAD
CENTRAL - HONG KONG  DX-009100 Centra} 1
FRPULANE D 7] W0
AERBEAMIT A

TELEPHONE ( % B ) :(852) 2846 0500
FACSIMILE (™ X ) :(852) 2345 0387
E-MAIL (R ¥ # 7+ ) : sg@hklawsoc.org.hi
WEBSITE (M%) :www.hklawsoc.org.bk

LTO
LR/HQ/101/110/3 Pt.3

BY FAX (28104561) AND BY POST
7 December 2010

Ms. Olivia Nip,

The Land Registrar,

Queensway Gavernment Offices,
28" Floor, 66 Queensway,

Hong Kong.

Dear thrf A ,

Consultation on Land Titles (Amendment) Bill ~ Rectification and Indemnity
provisions

Thank you for your letter dated 28 September 2010, inviting the Law Society to re-
consider the 3 core elements of the proposed title registration system (i.e.
conversion, rectification and indemnity) and put forward alternative proposals with
a view to “address the concern of different stakeholders” and “balance the interest
of the public”.

The 3 Core Elements

Our Working Party on Land Titles Ordinance (“WP") has since seriously reviewed
its position on the 3 core elements. The WP noted, however, that the Law Society
has already given its concession on the 3 comerstones of the system as far as it can;
and that any further compromise cannot be made without greatly undermining the
fundamental principles and benefits of a title registration system. To summarize,
the Law Society’s positions on the 3 core elements are:

1. Conversion Mechanism
We have highlighted our concems on many occasions to the Government on
the Government's proposal to have some form of title approval process
involving scrutiny of individual registers within the Government for
conversion to the new title registration system and do not wish to repeat
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ourselves here. Owr concemns are indeed shared by the majority of
stakeholders. To deal with the Govemnment’s concern on the existence of
problematic registers, it is now agreed that the Conversion Mechanism
under the 2004 Ordinance will be modified to introduce a mechanism
known as “Land Regismrar's Caution Against Conversion” to enable the
Land Registrar to withhold conversion of problematic registers to the new
registration system on the automatic conversion day.

Rectification
We remain strongly opposed to the inclusion of the Mandatory Rectification
rule (“MR rule”) in the new registration system.

As we have repeatedly pointed out, to include the MR rule will greatly
undermine the very benefits that a title registration system is set to achieve:
i.e. certainty of title and simplification of the conveyancing process. Again,
we do not want to repeat our grounds of objection to the MR rule here.
Whilst our preferred option is “immediare indefeasibility”, we have put
forward in our paper dated 27 April 2010 two compromised alternatives for
the Government’s consideration:

Option 1: to delete the MR rule in S. 82(3) of the LTO but to retain the

. limited discretion given to the court under S. 82(1) and (2) to

rectify the register against the “currens” registered owner in
circumstances where he is at fault

Option 2: to follow the UK 2002 position as per Schedule 4 of the Land
Registration Act 2002

And in view that the MR rule was introduced in fear of fraud, we have
further proposed that the Government should refer to the British Columbia
experience to introduce relevant safeguard measures in the new system to
minimize the instances of fraud.

Indemnity
The Government indicated its concem on unlimited exposure to claim if the
cap was removed but has so far failed to justify the need to retain the cap by
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disclosing information and statistics from Hong Kong and overseas
jurisdictions on the evidences of fraud and indemnity fraud under their title
registration systems and/or fraud cases in property transactions generally
despite repeated requests by the Law Society.

As a profession, we believe we have the closest relation to conveyancing.
We have repeatedly pointed out that it is not our experience that defects in
title will, in any notable number of cases, result in titles being disturbed.

The recent English experience of surge in claims against indemnity, that you
alluded to, would appear to be a result of problems peculiar to their system
1.e. no physical certificate of titles and lenders not legally represented in the
discharge of mortgages and signing receipts through attorneys.

Whilst our position remains that the cap on indemnity should be uplifted, we
have indicated that if the final decision were to maintain the cap, our
position is that there should at least be a mechanism in the legislation to
ensure that the cap would be reviewed upwards from time to time to ensure
it will cover the majority (say, not less than 99%) of the properties in Hong
Kong.

The WP noted your suggestion in the final paragraph of your letter for it to propose
alternative proposals to “oddress the concerns of different stakeholders” and
“balance the interest of the general public”. The WP would like to highlight the
following points in this regard for the Government’s consideration:

A
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Address the Concerns of Stakebolders

The WP noted from the Development Bureau’s June 2010 Paper to the
LegCo’s Joint Subcommittee on Amendments to Land Title Ordinance that
the majority of the main stakeholders on this piece of legislation now share
the Law Society’s view that “indefeasibility of title” is an important
comerstone of a title registration system and that the MR rule should be
removed. Heung Yee Kuk (“HYK™) appears to be the only stakeholder who
is adamant that the MR rule should be retained.
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In this regard, we have proposed an option in our 27 April 2010 paper for
HYK to consider if it is not comfortable with our proposals. As you may
recall, we proposed that the Government should give an option to HYK to
consider whether to have NT lands held by indigenous villages remain out
of the title registration system at the initial stage and to put in place a
mechanism whereby the owners of these lands could opt into the new
system at a later stage upon title being proved to the Land Registry at their
own expenses. The benefit of this option, as we have explained in our paper,
is that as these lands will continue to be governed by the Land Registration
Ordinance, the HYK and the indigenous villager owners would have some
leading time to observe the experiences of the operation of the new system
upon other lands and the benefit of the new system before deciding whether
to opt into the new system. We have yet to hear from the Government and
the HYK on this suggested option of ours.

B. Balance the Interests of the Public

Whilst the Government has repeatedly stressed its concern over the costs of
providing the indemnity fund for the new system, we have yet to be
apprised of the basis for such concern. For example, is such concemn
supported by any actuarial study? The Government should bear in mind
that there are great economic benefits that the community could derive from
a system with certainty of title, and this could actually far outweigh the
costs of providing the indemnity fund.

Quite frankly, we believe the ball is in the Government’s court to demonstrate that

it has achieved a balance of interests of the public in the new system that it
proposed.

Yours sin

Chris¥ . S.Chu
Assistant Director of Practitioners Affairs
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