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Police's handling of public meetings and public
processions, and prosecution of assault on Police officers
Purpose
This paper provides background information relating to the Police's handling of
public meetings and processions, and prosecution of assault on Police officers.
Police's handling of public meetings and processions

Notification system

2. According to the Administration, people in Hong Kong have the right to
assemble, to demonstrate, etc. as enshrined in Article 27 of the Basic Law ("BL") and
Article 17 of the Hong Kong Bill of Rights ("HKBOR"). It is the Police's duty to
facilitate the conduct of lawful and peaceful public meetings and processions.

3. The main statutory provisions regulating public meetings and processions are
contained in the Public Order Ordinance (Cap. 245) ("POQ"), which provides that a
public meeting or procession at which the attendance exceeds the prescribed limit can
take place only if notice has been given in accordance with the requirements of POO,
and the Commissioner of Police ("CP") has not prohibited or objected to it. CP can
prohibit any public meetings or processions if he reasonably considers such
prohibition necessary in the interests of national security, public safety and public
order, or for the protection of rights and freedoms of others. If the holding of a
notified public meeting or procession is considered likely to prejudice the
maintenance of public order or to be used for any unlawful purpose, CP must state
the grounds of prohibiting or objecting to a public meeting or procession by way of
awritten notice and notify the organizers of his decision within a specified time limit
(e.g. 48 hours before the commencement of the event if seven days notice is given).
If CP does not issue a notice of objection within the time limit, he is taken to have
issued a notice of no objection and the meeting or procession can proceed.
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CP cannot exercise this power of prohibition if such interests can be met by
imposition of conditions. In deciding whether and, if so, what conditions to impose,
CP must consider whether such conditions are proportionate.

Appeal Mechanism

4, If CP prohibits, objects to or imposes conditions on a notified public meeting or
procession, the organizers have a right of appeal to an independent Appeal Board on
Public Meetings and Processions ("the Appeal Board") as provided under POO. The
Appeal Board may confirm, reverse or vary the prohibition, objection or condition
imposed by CP.

Handling of public meetings and processions

5. According to the Administration, upon receipt of a notification about a public
meeting or procession, the Police will establish early contact and maintain an active
and close communication with the event organizer to provide advice and assistance.
The Police's Community Relations Officers may also be present during an event as
appropriate to act as a channel of communication between the organizer and the Field
Commander. In assessing the crowd/traffic management measures and manpower
required for maintaining public safety and public order during the events, the Police
will make reference to the information provided by the organizers, past experience in
handling similar events as well as other operational considerations.

Relevant discussions of the Panel on Security

6. Arising from the Police's objection to the League of Social Democrats holding
a public procession in the evening of 10 March 2007, the Panel on Security
("the Panel™) discussed how the Police processed notifications of public meetings and
processions at its meeting on 5 June 2007.

7. Some members queried why objection to the holding of the public procession
on 10 March 2007 was made on the ground of low visibility at night. They asked
whether visibility was one of the factors considered when CP determined whether to
object to an application for public meeting or public procession. They also pointed
out that the Korean farmers had staged a number of public meetings and public
processions at night when the Sixth Ministerial Conference of the World Trade
Organization ("MC6") was held in Hong Kong in December 2005.

8. The Administration responded that as the proposed routing would run through
very busy road sections and the procession was scheduled to start in the evening peak
hours, the Police objected to the public procession on public safety and public order
grounds. Visibility was only one of the factors affecting public safety. The Police
had to give regard to the rights and freedom of other members of the public as well as
the disruption that the public procession might cause. The Police had suggested that
the organizers could advance the public procession to the afternoon of the day but
this was not accepted by the organizers. The Administration also informed members
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that the routing of all public processions held during the MC6 period had been agreed
between the organizers and the Police before the public processions were held.

9. On some members query as to whether the Police would object to all future
applications for holding public processions along the same route and around the same
time of the day, the Administration advised that each application had to be considered
on its own merits and circumstances. Some members expressed concern that this
would give an impression that CP could object to the holding of any public procession
at his own will.

10. Some members considered that records on applications for public meetings and
public processions should be kept by the Police, as objection to the holding of public
meeting or public procession involved restriction of the freedom of people. The
Administration responded that the Police's database was developed on a need basis.
The Police had been keeping records on public order events since 1997. Between
January 1997 and April 2007, 6 393 notified public meetings and 7 416 notified public
processions had been held in Hong Kong, representing an average of 3.6 public order
events per day.

11. Responding to members further enquiry as to whether the Police had any
record on public meetings and public processions held before 1997 and whether the
issue of low visibility had been raised in the Police's previous objections to the
holding of public processions, the Administration advised that the Police captured
only simple dstatistics on public meetings and processions before October 1998.
Based on available information, from 1984 to 1997, the Police processed a total of
8 273 notified public meetings and 4 611 notified public processions. Of these, the
Police prohibited 19 public meetings and objected to 27 public processions.
Although it had previously used "low visibility" as a ground for objecting to the
holding of public processions, the Police's record showed that from 1998 up to August
2007, there had been no such cases other than the one concerning the public
procession which the League of Social Democrats proposed to hold on 10 March
2007.

12. Following the demonstrations outside the Legislative Council ("LegCo")
Building on 15 and 16 January 2010, the Administration briefed members on the
measures taken by the Police to regulate public meetings and processions at the Panel
meeting on 2 February 2010.

13. Members were concerned about the protection for LegCo Members and other
people not participating in public meetings and processions, and the capability of the
Police in handling large-scale public order events outside the LegCo Building in
future. They asked whether the Administration had learned any lesson from the
incident.

14. The Administration responded that the freedom or right of peaceful assembly
and procession was enshrined in Article 27 of BL and Article 17 of HKBOR. It was
the Police's policy to facilitate all lawful and peaceful public meetings and processions.
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As Hong Kong was a crowded place, large-scale public assemblies and processions
would affect other people or road users, and might have impact on public safety and
order. In this connection, while facilitating the expression of views by participants
of processions, it was aso the Police's responsibility to maintain public order and
ensure the rights of other people to use the public place or road as well as their safety.

15. The Administration emphasized that participants of public processions, in
expressing their views to the public, should observe the law and public order. The
Police would not tolerate violence during public order events. On occasions where
the law was, or was likely to be, violated during public meetings or processions by
acts of individuals (especially when there were acts which might cause danger to
others or acts which led to a breach of the public order), the Police would, based on
the assessment at scene and professional judgment, issue verbal warnings where
appropriate. Depending on whether the person involved had ceased the illegal acts
and whether his acts led to a breach of public order, or even affected public safety, the
Police would, depending on the situation, take appropriate actions at scene. These
actions included issuing verba warnings or orders at scene, collection of evidence for
subsequent investigation and consideration of prosecution, peaceful dispersal of the
crowd or other law enforcement actions.

16. The Administration further advised that whenever a large-scale public meeting
or procession was held, the Police would carry out areview after the event. Theam
of the review was to ensure that the tactics deployed and the use of force in the
demonstrations and public assemblies concerned were justified and complied with the
Police's operational guidelines for regulating public order events. If there were
conflicts and confrontations, the Police would investigate into the incidents concerned
to ascertain whether there were reasonable grounds to arrest any persons for having
breached the laws. The Police would consult the Department of Justice ("DoJ") to
ascertain whether there was sufficient evidence for instituting prosecution.

17. Some members queried the propriety of using pepper spray against
demonstrators and the effectiveness of the Police's liaison with the organizer of the
public meeting on 16 January 2010. They also queried the effectiveness of the
deployment of mills barriers to barricade certain areas and streets in the vicinity of the
LegCo Building to stop the demonstrators from marching on the street, which resulted
in disputes and confrontations between the demonstrators and the Police. A member
suggested that the Administration should review its guidelines regarding the
deployment of mills barriers during large-scale public order events.  To minimize the
potential harm that might be caused to demonstrators and Police officers, the
Administration should also consider replacing the metal mills barriers with those
made of other materials. Some other members pointed out that some demonstrators
were found cooking with naked flame and selling food within the demonstration area,
posing danger to the safety of other demonstrators and people in the LegCo Building
and its vicinity. These members considered that while facilitating the expression of
views by demonstrators, it was also the Police's responsibility to maintain public order
and ensure the safety of other people.
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18. The Administration advised that in the evening of 16 January 2010, in view of
the large number of demonstrators staging demonstrations outside the LegCo Building,
the Police had set up mills barriers in certain areas and streets in the vicinity of the
LegCo Building to ensure the safety of the demonstrators, other people, LegCo
Members and government officials attending meetings in the LegCo Building. A
few police lines were stationed at the mills barriers, which were set up as a basic
security measure, to prevent any unauthorized persons from entering the LegCo
Building. Late in the same evening, some participants of the public meeting had
become antagonistic and besieged the LegCo Building on all sides and blocked the
driveway. Taking into account the chaotic situation at that point in time, the Police
had deployed pepper spray on the demonstrators when they made several attempts to
break through the Police lines by pushing and climbing over the mills barriers. The
Police had examined the justifications and propriety of the use of force after the
16 January 2010 incident. The preliminary findings concluded that the Police's use
of force during the event was justified and the degree of force used was appropriate.

19.  Inresponse to some members criticism that the Police had used excessive force
in the removal of demonstrators, the Administration emphasized that the Police had
al aong been upholding the principles of exercising maximum restraint and using
minimum force in facilitating public order events and dealing with violent incident.
According to the Police's internal guidelines on the use of force, a Police officer
should display self-discipline and exercise a high degree of restraint when dealing
with the public and should not resort to the use of force unless such action was strictly
necessary and he was otherwise unable to effect his lawful purpose. Police officers
should identify themselves as such and, when circumstances permitted, a warning
should be given of the intention to use force and of the nature and degree of force
which it was intended to use.

20. Memberswere informed that it was a general practice of the Police to maintain
close communication with the event organizers and discuss with them how order
could be maintained on the day of the public meeting or public procession. The
event organizers were responsible for arranging wardens to maintain order during the
public meeting or public procession. Apart from providing advice in advance and
agreeing on certain arrangements in relation to the event, a Police Community
Relations Officer might also be present during the event to act as a channel of
communication between the organizer and the Field Commander. In assessing the
crowd management measures and manpower required for maintaining public safety
and public order during the event, the Police would make reference to the information
provided by the organizer, past experience in handling similar events as well as other
operational considerations. For the public meetings on 16 January 2010, the Police
stressed that it had maintained communication with the organizer throughout the
event.

Relevant Council question

21. Hon WONG Yuk-man raised a question relating to the Police's handling of a
public procession on 1 October 2010 at the Council meeting on 10 November 2010.
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The question and the Administration's reply will be forwarded to members once
available.
Prosecution of assault on Police officers
Guidelines regarding the application of section 63 of the Police Force Ordinance and

section 36 of the Offences Against the Person Ordinance in prosecutions against
assaulting Police officers

22.  According to the information provided by the Administration to the Panel in
July 2009, when considering whether prosecution should be instituted under section
63 of the Police Force Ordinance (Cap. 232) or section 36 of the Offences Against the
Person Ordinance (Cap. 212) ("OAPQ") against an individual for assaulting a Police
officer, DoJ will follow the charging practice and procedure laid down in "The
Statement of Prosecution Policy and Practice” published by the Department. The
Statement stipulates, in particular, that there must be available admissible evidence
which supports all the ingredients of the offence charged. DoJ will decide on the
charge having regard to all relevant considerations, including the principle that the
charges laid should adequately reflect the gravity of the accused's conduct. Where
the evidence discloses an offence against several different laws, DoJ will exercise care
in deciding on a charge or charges which adequately reflect the nature and extent of
the criminal conduct disclosed by the evidence and which will provide the court with
an appropriate basis for sentence. In assessing the gravity of the accused's conduct,
DoJ will take into consideration the circumstances in which the assault is committed,
including whether injuries have been sustained, whether there is pre-meditation, the
manner of the assault, the conduct leading up to the assault, and whether the assailant
has previous records of violence, etc.

23.  If any person is suspected to have assaulted a Police officer in a public meeting
or public procession, the Police will seek legal advice on whether prosecution should
be instituted based on the circumstances of the case and the evidence in hand. DoJ
will adopt the criteria set out in paragraph 22 above when considering independently
whether to initiate prosecution in the case concerned, and if so, the offence for which
the person concerned should be prosecuted.

Police's consideration for charging persons for assaulting Police officers

24.  Section 36 of OAPO stipulates that any person who assaults any person with
intent to commit an arrestable offence; or assaults, resists or willfully obstructs any
Police officer in the due execution of his duty or any person acting in aid of such
officer; or assaults any person with intent to resist or prevent the lawful apprehension
or detention of himself or of any other person for any offence shall be guilty of an
offence. The Police will initiate arrest action on the basis of sufficiency of evidence
to prove that a person has assaulted, resisted or willfully obstructed a Police officer in
execution of his duty and the seriousness of hisact. As set out in paragraph 23 above,
the Police will seek legal advice on whether prosecution should be instituted based on
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the circumstances of the case and the evidence in hand.

Sentences handed to Ms Amina BOKHARY

25. There have been media reports in early August 2010 about a court case
involving Ms AminaMariam BOKHARY who assaulted a Police officer after atraffic
accident in January 2010. Concerns have been raised on how charges are laid
against those accused of assaulting Police officers and whether every member of the
community remained equal in the eyes of the law. The relevant press reports
concerning Ms BOKHARY''s sentences and DoJ's responses to media enquiries issued
on 6 and 11 August 2010 are in Appendices I and IT respectively.

Relevant Council question

26. Hon Emily LAU Wai-hing raised a question on prosecution policy on assault
on Police officers at the Council meeting on 27 October 2010. The question and the
Administration's reply are in Appendix III.

Relevant papers

27. Members are invited to access the LegCo website (http://www.legco.gov.hk)
for details of the relevant papers and minutes of the meetings.

Council Business Division 2
Legidative Council Secretariat
5 November 2010
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EDT1,EDT3I EDTI By Maggie Ng and Martin Wong

No jail for judge's niece after third assault on police

The niece of a top judge was spared jail yesterday after being convicted of assaulting police for a third time. The decision brought a mixed response from police
unions but sparked an outery on a radio talk show.

Amina Mariam Bokhary, 34, whose uncle is Mr Justice Kemal Bokhary of the Court of Final Appeal, was put on probation for a year by Magistrate Anthony Yuen
Wai-ming for slapping a police officer after a car accident on January 27.

Yuen said assauliing police and failing to take a breath test, which Amina Bokhary also admitted, were serious offences that usually called for immediate custodial
sentences.

"But {hellip} the defendant has a good background, a well-off family, good education and outstanding academic achievement {hellip] with a first-class honour in
bachelor of business administration," he said. "And most importantly, {she] has caring and concerned parents.”

The Eastern Court magistrate, who heard earlier that Bokhary suffered from bipolar disorder that she tried to control with alcohol, added: "Unlike other criminals,
you're not a bad person but a sick person {hellip} with limited insight into your illness."

The Junier Police Officers Association said it respected the decision, although it would not deter assaults on police. The Police Inspectors Association said the
decision was not surprising given evidence about Bokhary's mental condition.

But a retired traffic policeman said on Commercial Radio's phone-in programme last night that the ruling "seems to suggest that some upper-class people can be
immure from punishment”, Another former police officer called on the govemment to appeal.

The Department of Justice said it would "consider the reasons for sentence {hellip} and the prosecutor’s case report before deciding whether a review of the sentences
is appropriate”.

Yuen also fined Bokhary HK$5,000 for failing to provide a breath specimen and HK$3,000 for careless driving and disqualified her from driving for a year.

The charges arose from an accident on January 27 when Bokhary, driving a car uphill in Stubbs Road, Happy Valley, suddenly veered into the downhill tane and hit a
coach head-on. Bokhary, who appeared to have been drinking, slapped the face of a policeman who tried to stop her leaving the scene. She refused a breath test at the
scene and again at Happy Valley police station.

In December 2008, Bokhary was ordered to perform 240 hours of community service and fined HK$1,000 for assaulting a policewoman and a taxi driver. In 2002, she
was fined HK$9,000 for assaulting a policeman and damaging a spotlight outside a bar in Central after an argument with her boyfriand in June 2001,

Bokhary's lawyer, Peter Duncan SC, told the court earlier that she had developed bipolar disorder in 2007 and had resorted to alcchol because her medication was not
effective.

Junior Police Officers' Association chairman Wong Ching said: "We totally respect the court's ruling, as it has considered many factors.

"But we have to say that the punishment may be too lenient, that it will fail 1o deter people from committing the same crime. As police officers, we need respect from
members of the public.”

Police Inspectors' Association chairman Tony Liu Kit-ming said: "We cannol regard it as an ordinary case. If she was a normal person, of course the sentence would
be too lenient. But she has medical proof that she is unwell."

Under her probation, Bokhary is to spend three months at the Betty Ford Centre for alcohol rehabilitation in the US. On her return to Hong Kong, she must attend
Alcoholics Anonymous and return to the court for a progress report in four months,

Barrister Ronny Tong Ka-wah said he had not heard of an overseas probation order before and questioned how the court could monitor Bokhary's progress there. He
also said the sentence was "forgiving".

University of Hong Kong associate law professor Eric Cheung Tat-ming, said the magistrate's reasoning for lenient treatment was convincing and acceptable.

"The judge should not favour or penalise an offender due to her or his background. In this case, for instance, we should not offer her severe punishment because of
who she is or who her family members are," Cheung said.

http:/fprdS-wisesearch.wisers.net/ws5/tool.do? 2010/10/20
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The case was exceptional because the offender had a psychiatric illness and was under the influence of alcohol, he said.

"The magistrate observed that the best handling of the offender was not imprisonment but to allow her to have her illness cured and I believe it is very convincing," he
said.

But Commercial Radio's phone-in was swamped with calls criticising the "light sentencing”.

A retired policeman said: "The ruling not only hits police morale, but also encourages the bad guy to follow suit. You are only fined several thousand dollars for
slapping an officer and refusing a breath test. To some, it is cheap entertainment.”
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P03l Top News

Police uproar over light sentence for judge's niece

Police have urged the secretary for justice to review the sentence handed out to a niece of a top judge for assaulting a police officer, amid concerns over its leniency.

The police announcement came as jumior officers inundated their association with calls and e-mails expressing disgust over the light sentence handed out to Amina
Mariam Bokhary.

Barrister and legislator Ronny Tong Ka-wah - who said it was not unusual for police to make such a request - called for clarification over sentencing standards.

Police Inspectors' Association chairman Liu Kit-ming said vesterday he will send a letter to Deputy Commissioner of Police Lee Ka-chiu this week to report the
concerns of frontline police officers.

Bokhary, the 33-year-old niece of Court of Final Appeal judge Kemal Shah Bokhary, was spared a jail term on Monday at Eastern Magistrates’ Court, despite being
convicted for a third time of assaulting a police officer.

Bokhary was put on probation for a year on the grounds she has a drinking problem brought on by bipolar disorder - or manic depression - and comes from a good
family.

A spokeswoman for the Department of Justice said yesterday it is still investigating the rationale of Bokhary's sentence and will decide if a review is needed after the
investigation.

Liu said: “"Our police officers are highly concerned about the sentence and they worry about the corresponding treatment of similar offenses in the future. The
sentence is obvicusly too light. Assaulting a police officer is a serious crime and this lady had repeatedly attempted the same crime."

He added that the case could give the impression that the rich can receive special treatment in court, and urged the High Court to clarify the sentencing standard so
that lower courts could follow it when handling similar cases.

““We are not pointing at Bokhary not do we hope she can be imprisoned. What we are concerned about most is [there are] guidelines for similar cases.”

Lawmaker Tong said the court should clarify the sentencing standard so as to regain public confidence in the judicial system. The Light sentence had evoked public
anger.

Stephen Hung Wan-shun, chairman of the Hong Kong Law Society's criminal law and procedure committee, said the chance of a review of Bokhary's sentence ts low.
““Whether the court will review the sentences depends on whether the judgment is manifestly inadequate or wrong in principle.

1 think in this case, Bokhary's sentence of one-year probation, disqualified driving license as well as a fine of HK$8,000, are not manifestly inadequate, which may
imply a lower chance of review."

Bokhary was banned from driving for a year. She had pleaded guilty last month to assault, careless driving and refusing to take a breathalyzer test.
serinah.ho@singtaonewscorp.com
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Perception of a double standard

Secretary for Justice Wong Yan-lung moved swiftly yesterday to quell the storm brewing from the lenient sentence meted out to the niece of a 1op judge - even though
it was her third conviction for assaulting a police officer.

But will his decision to initiate a review rather than appeal help clear the air?
Since Amina Mariam Bokhary, 33, was spared jail for careless driving, refusing to take a breathalyzer test, and assaulting a cop, there has been a public outcry.

Why are people angry? Many suspect the leniency shown the woman - the niece of Court of Final Appeal Judge Kemal Mariam Bokhary - had to do with her
prominent family background. The belief may be unfounded, but this is the common perception.

It's the public's expectation that justice must be seen or perceived to be served fairly. Unfortunately, magistrate Anthony Yuen Wai-ming wasn't convincing when he
placed Amina on probation for one year, fined her HK$8,000, and banned her from driving for a year.

Yuen referred to her good family background in his judgment, and cited her medical condition of bipolar disorder as the grounds for leniency.

Yesterday, barrister lawmaker Ronny Tong Ka-wah disputed the justice minister's decision not to appeal directly. According to the legislation, either the prosecution
or defense in a case, as well as the presiding judge can initiate a review within 14 days after the ruling. It will be presided by the same judge unless he or she recuses
himself or herself.

I'm not sure if it's Wong's calculated move to start from a lower ground, and to escalate it later depending on what transpires.

I agree with Tong the minister should mount an appeal to a higher court for a clear verdict and guidelines to deal with similar situations in future. In an appeal, the
case will be heard by a different judge, and this would help strengthen public confidence in the SAR's rule of law.

It will go against Hong Kong's interest for anyone to think there's one brand of justice for the rich, and another brand for the rest of us.

In initiating the review, Wong's office called Yuen's ruling inadequate and wrong in principle, but stopped short of saying how the principle had not been thoroughly
upheld.

I'm sure this isn't the first time police have asked the Department of Justice to work for a review. But the current case is unique - while the cops are expected to
enforce the law, the ruling has cast doubt on how it's expected to be done. No wonder the force's rank and file has reacted strongly to the case.

The reasoning offered by Yuen is unpersuasive. On one hand, he said the offenses were serious and should warrant a custodial sentence. On the other hand, he
excused the defendant because of her family background and medical condition.

In any senous offense involving a mental patient, treatment would be mandatory. Has Amina ever been treated for bipolar disorder after her previous convictions?
For anyone with a family background as proud as Amina's, he or she is expected to abide by the law more than anybody else.
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PO5! Top News

300 march against slapping sentence

About 300 people demonstrated outside the legislature yesterday to protest at the controversial sentence handed down to Amina Bokhary - niece of a top judge - who
slapped a policeman after being involved in a late-night smash in her car.

A 12-month probatien order for Bekhary, who was also found guilty of careless driving and refusing to take a breathalyzer test, is being taken to the Court of Appeal
by the Department of Justice.

That follows a refusal on Saturday by magistrate Anthony Yuen Wai-ming to change his ruling, which spared Bokhary a prison term after a third assault on police.
Her uncle, Justice Kemal Bokhary, sits in the Court of Final Appeal.

Wearing black, the pretesters marched from the Legislative Council to Government House to submit a petition to the chief executive. **Black represents the death of
Hong Kong's judicial system,” said Peter Sun, the protest convener,

He said the rally was against the entire judicial system as the rich appear favored. “We are striving for judicial faimess, and we may escalate the protest if the appeal
result i unreasonable.”

Also yesterday, the possibility was raised that a woman constable allegedly kicked by Bokhary during her detention may lodge a civil action, though a charge over the
incident was dropped as part of a so-called plea bargaining.

Police Inspectors' Association chairman Liu Kit-ming said the officer could apply for a civil action and request an open apology from Bokhary.

In another development, the Liberal Party led about 50 people including retired policemen in a protest march from Wan Chai's Scuthom Playground to the Department
of Justice.

“"We are striving for the dignity of the police and for the proper education of the next generation,” said Liberal Party Youth Committee co- chairman Dominic Lee
Tsz-king.

Lee also dismissed words from legislator and barrister Audrey Eu Yuet-mee, who said on Saturday protesters could be accused of contempt of court. People have
freedom of speech, Lee said, and judges should not be influenced by any protest.

“"We look forward to a thorough investigation of the case,” said retired police officer Jimmy Chow Chun-yu of the Founders and Veterans of the Junior Police
Officers” Association.

serinah.ho@singtaonewscorp.com
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Press Releases

Department of Justice responds to media enquiries
IR E SRS R RS E RS EESE R SRR SRR SRR EEEEEEEEEEEEEEEEEEEEES

In response to media enquiries on the case involving Ms
Amina Mariam Bokhary, a spokesman for the Department of Justice
(DoJd) said the following today (August 6):

Having carefully considered in detail the reasons of the
magistrate for dismissing the prosecution's application for
review of sentence, the DoJ will apply to the Court of Appeal
for leave to review the sentences pursuant to section 81A of the
Criminal Procedure Ordinance, Cap. 221.

Ends/Friday, August 6, 2010
Issued at HKT 19:47
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Press Releases

DoJ's response to joint statement by Bar Association and Law
Society

Rk Rk Sk kO kS O I R Rk Ik kb IR i R b

The Bar Association and the Law Society of Hong Kong issued
a joint statement today (August 11) with a view to allaying any
misgivings that the general public may have in relation to the
recent sentencing of Ms Amina Bokhary and with a view to helping
them to understand the Court's approach in a matter of this
nature.

In response to media enquiries in respect of this joint
statement, a spokesman for the Department of Justice said that
the department welcomed the efforts of the two professional
bodies to assist the public in these ways.

The department wishes the community to know that it
understands members of the public may have different views on
the outcome of individual cases, and fully respect their right
to freedom of expression. However, it urges the public to
respect and protect judicial independence and the rule of law in
Hong Kong.

After carefully considering the subject case in accordance
with established legal principles, the department has decided to
apply for leave from the Court of Appeal to review the
sentences. As legal proceedings are pending, it is not
appropriate for the department to comment further on the
case. But it wishes to assure the community that it is handling
the case as promptly as it can. On Monday the 9th of August the
department wrote to the magistrate requesting the court papers
needed to be filed with the application for leave to review. As
soon as those papers are received, the Secretary for Justice
will apply for leave to review the sentence under the power
granted to him by section 81A of the Criminal Procedure
Ordinance. If leave is granted, the Secretary for Justice will
then file the application to review the sentence and will liaise
with the Judiciary to seek an early hearing date of the
application.

Ends/Wednesday, August 11, 2010
Issued at HKT 21:18
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Press Releases

LCQ1l6: Prosecution of cases involving assault on police officers
IR E SRS ERE S SRR ESRE S SE S SRS E SRR SR SRR SRR EEEEEEEEEEEEEEEEEEEEEE]

Following is a written reply by the Secretary for Security,
Mr Ambrose S K Lee, to a question by the Hon Emily Lau in the
Legislative Council today (October 27):

Question:

In August this year, Ms Amina Mariam Bokhary was placed on
probation for 12 months in a case of assault on police officers,
arousing the dissatisfaction of some police organisations and
the public that the penalty imposed was too light. Some members
of the public even staged processions to complain about
miscarriages of justice. Both section 63 of the Police Force
Ordinance (PFO) (Cap. 232) and section 36 (b) of the Offences
against the Person Ordinance (OAPO) (Cap. 212) deal with
assaults on police officers, but the penalties are different.
While on the aforesaid case the Government instituted
prosecution by invoking PFO which imposes a lighter penalty, it
chose to institute prosecution against protesters alleged to
have assaulted police officers by invoking OAPO which imposes a
heavier penalty, hence it was criticised as being selective in
instituting prosecutions. In this connection, will the Executive
Authorities inform this Council:

(a) of the respective factors of consideration for choosing
which of the aforesaid two Ordinances to invoke to prosecute
persons alleged to have assaulted police officers;

(b) of the respective numbers of prosecutions instituted by
invoking PFO and OAPO in the past three years for assaults on
police officers; and among them, whether OAPO was invoked in all
the prosecutions against protesters; and

(c) whether consideration will be given to amending the
legislation to stipulate standardised penalties for assaults on
police officers?

Reply:
President,

(a) For cases involving assaults on police officers, in deciding
whether prosecution should be instituted and if so, under which
provision, the Police will take into account circumstances of
the criminal conduct involved and the evidence collected and
where necessary, obtain legal advice from the Department of
Justice. The Police will seek legal advice beforehand if they
intend to proceed with a charge pursuant to Section 36 (b) of the
Offences against the Person Ordinance (Cap. 212). Prosecutors of
the Department of Justice will make the decision to prosecute in
respect of each case independently in accordance with
established principles as set out in the "Statement of
Prosecution Policy and Practice" so as to appropriately and
sufficiently reflect the criminal liability of the defendant.

(b) According to the relevant records, the number of persons
prosecuted under Section 63 of the Police Force Ordinance (Cap.
232) 1in 2008, 2009 and first half of 2010 is 160, 131 and 65
respectively.

On the other hand, the number of persons prosecuted for
offences under Section 36 of the Offences against the Person
Ordinance in 2008, 2009, and first half of 2010 is 288, 246 and
110 respectively. The Police do not maintain a breakdown of
prosecution figures under each of the three sub-sections of



Section 36. The three sub-sections under Section 36 are: Section
36 (a) "assaults any person with intent to commit an arrestable
offence"; Section 36 (b) "assaults, resists, or wilfully
obstructs any police officer in the due execution of his duty or
any person acting in aid of such officer"; and Section 36

(c) "assaults any person with intent to resist or prevent the
lawful apprehension or detainer of himself or of any other
person for any offence".

As for cases involving demonstrators, in particular the
statistics of prosecutions instituted against participants of
public procession or public assembly, the number of relevant
persons prosecuted under Section 63 of the Police Force
Ordinance in 2008, 2009 and first half of 2010 is 0, 0 and 3
respectively; while the number of persons prosecuted under
Section 36 (b) of the Offences against the Person Ordinance is 1,
4, and 0 respectively.

(c) The Police have consulted the Department of Justice in
relation to the prosecution of cases involving assault on police
officers and have issued internal guidelines in August this year
based on the recommendations of the legal advice. The guidelines
require all frontline officers to seek legal advice beforehand
if they intend to proceed with a charge pursuant to Section 36
(b) of the Offences against the Person Ordinance. We believe
that these guidelines will further ensure the consistency in
enforcing the relevant provisions.

We will continue to keep in view the developments and will
keep in contact with the Department of Justice and the Police in
order to closely monitor the implementation of the new
guidelines and any area that requires improvement.

Ends/Wednesday, October 27, 2010
Issued at HKT 15:54
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