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“HEEFATHREKAMERIREZHERENGEERE -
(Permanent residents of the Hong Kong Special Administrative Region
shall have the right to vote and the right to stand for election in accordance

with law.)
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Secretary for Justice and another, [2009] 2 HKLRD 166 —ZE 5 » B 554

GEPR AR A B HRBREAE AL o4

“61. The same approach is applicable here. The right to vote, couched
in apparently absolute terms, under art 26 of the Basic Law, may be
restricted if (1) the restriction is ‘prescribed by law’ (which is not
in issue) and (2) such restriction does not contravene art 21 of the

Bill of Rights, in accordance with art 39(2) of the Basic Law.



62.

And since art 21 of the Bill of Rights allows restrictions that are
not ‘unreasonable’, the right to vote guaranteed under art 26 of the
Basic Law is subject to such restrictions. There is therefore no
difference between the two rights to vote guaranteed under the

respective instruments.”

SR o SRIAE ERPHIER A B BEERE (right to vote) Y[R  {H[EIRAY ST

17 FE B] i A #7258 BE R (right to stand for election)Y R RE | -
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AR PTALE (prescribed by law) » J(2fRE (FEATR) 55 39 ~ KM
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TIAARRE - AR CARAR) 5 21 FREFFEEHE AR > b (&
ATE) 5 26 fRAVERER R 2 B G S (HIN R AIPRAEY -
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“72.

73.

Pausing here, it is quite plain that in interpreting ‘without
unreasonable restrictions’, there is no place for applying the

Wednesbury unreasonableness test.

Secondly, in determining whether a restriction is an unreasonable
one or not, it is appropriate to apply the proportionality test or
something similar (for the sake of convenience, I will simply refer
to such a test as the ‘proportionality test’ in the rest of this

judgment). Both Lau San Ching and Nowak are authorities for
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7.

74.

that proposition. Furthermore, for a right as fundamental as the
right to vote, a restriction that is not proportionate to the
achievement of the (legitimate) aim that it seeks to achieve and that
goes beyond what is necessary to achieve that aim can hardly be
said to be a ‘reasonable’ one. And what is more, even in the
context of Wednesbury unreasonableness, there is overlap between
proportionality and unreasonableness. Proportionality in the sense
of achieving a ‘fair balance’ has always been an aspect of

unreasonableness: de Smith at paras 11-010 and 11-084.

Yet a further reason to say that the proportionality test or something
similar is the right test to apply in the art 21 context is that where
the restriction involves drawing a distinction of status, and
therefore inequality of treatment, it must be justified — in which
case the proportionality test or ‘justification test’ would be the right
test to apply. It must be remembered that art 21 says that the
permanent residents’ rights and opportunities to vote must be
‘without any of the distinctions mentioned in art 1(1)’, namely, race,
colour, sex, language, religion, political or other opinion, national
or social origin, property, birth ‘or other status’. If the restriction
involves drawing a distinction in terms of any such status, then it
would infringe art 21 unless such inequality in treatment can be
justified. And in this regard, the justification test, rather than any

test of Wednesbury unreasonableness, must be the test to apply. ”

UL A FEERGHEMEE IR > —(E 2% LBy /A0 58 0

3



10.

11.

(proportionality test)fE 3 & 1Y  5RAE{F Chan Kin Sum —Z£ g7 By e 2R fE 2
JEH FELARRIREF](“right as fundamental as the right to vote™) » [ FZEF| &5 H
[ (legitimate aim)FPhFE LAY MNYPRHITREERR & S BHEAY

R > A 75 g 1 SR SR R 4 B8 SR A P A ARIN SR A 2 — 1%
iy ?

REEN > BRI GERRE G AT - (AREAZE) 56 21 e

“SELN R AR TEHIRER]

FUBR ANEER - S0 NERZES —(RAF I AT - A 248
BRI - AR R —

() B B HEREZ ARSHEE

(£) HEHEIE ~ 2 BB TR e - BEERME VAR R~ - 25
B A SAT Y - DIIREERESZ HERR

() Pl PEZRE > IREED -~

“ZVTATHE RIS B o ZAIT R R YR BB A KT
BEBEDIEECAREIAT Y IRERES ZHHRRE—4) > it
FIHVEE B B H BT E - AL 5 YR
EAZEE S ATER > £ (ANEF) o WEREANEA —E2HEF
iy -

FHEE  H2RE (HRAEES) B 216k



12.

13.

14.

15.

“l. () ANAER=GEEE HEREN RSB HE AR AR -

2. () ANFFERGSINABABHIRER -

3. () ARWVETRBUFEINERE  E— S5 E R
HYBEER T DIRIR » IR IE(RIZ I BNV A IS > LA
AR E WY B IR (T

\Xv

FE(Z)ERI LU RN E R - B BRI dm AP S P ST B e R
fe” - (ERAAES) BN WEEANEGREN 7B EE A -

BIfEAR—205 - BEEREANGEE SR RE IS R AV RER - R =2 28 Ay AR T
2 EEEHYEY -

(ILEGRET) (BEREDIS 542 B)E 39(D)IRIIIH—2SMHIER FAME
REEBERPIIEL BB N S E B Rk BHVERS - BN JEBIHRE
NIHEEREHIIRFI(2% (ARG 55 27 £ 29 (%) > MELAARTA - &
A RGP (QUAGRET) 55 39DIRAIRG] Rk (EATR) - HIL
AT B, SRR S HE P E AV AR AR IS R A [F]HY

Z RPI AR ARG 2E (E BRI A SRS I N SR B E Rt R4
Y NAER R 6 (8 A WAEILAG R — @ T 28 THym s th 28 - I
WA BB 2012 42 A 1| HVIDAE 2B EREETEL » B80T
ZEJe— {1 i S E R A SR AR BRI F S [ S ise - DASIAE e T 22 =5
KEEEEEFEFRNITHRGE 10 ) - BRI LIGRER—EEAHD
(legitimate aim) - [NEEFFIHVTREZE @ ZEIEEEHRVIDA SR AL 6 HH N
SSRGS HEREEEEH L FE TR ?



16. KA F » DL EMENEZZNIARN - B— - BRI LA EHETE 6
{6 3 A2 hnfiiee - et Baei—3 WA B RN EREHMRIEE G
2 PRBIE ZE B0 B H B IR R R A 2= A8 > fEREE B4
INTEFZ 5 S5~ 6 IS (ERFEHIRE - Bam b R B R geies S e S
EsE R SR AIRAEE BT A Y A HAAE R o B
FFE— 3 REEAMEERILAT - SHHEE RSB KR 52

1

17, DihlEsay sl R Bl - o A GRS S8 A ERE TG R AT 4 E
HACERAEEEEL A EA) - FERARE > —[HHRIEEFHE  —[HH
B(FEHRZ 4 (E A - U2 IER EaZEny R ) FE By 226k b - ZH
—[HEGASEAANSE > AR = A RERE R 7 [{H)L#EE
HYZEGREH R B 208 Wl = (8 B R AB (R E R ZeriK 7 E H) -
Lk BN SN B ZE AR > PR AELE R IR -

ﬂ l

18, HIEAI R - [RFIEHRGE 2 2 I BN S S 200 R A B SR 5
Wi e - B IEERSUAIER R IS S Y H B ZRE R 5 DU gE
A& 5 [ SR (F R RO G TR, « R EEF DA ERYTTE - BEASIRASH
L NHREE KGR - AT P RIBUE B AITEE K © R AE S ERAYE
[ ETECGSR AV ET A 0] B8 S =R MR B IR -

19. gEfHSMEM S - ZKIEESRENLEEREE 6 [HHNSIIMEENZTE
i/ VHITEE - /VBY 6 (il A AYEEERGE S RE R E SN B E B R (R
A —E BRI H A RLIIUE B A ERT) » ARASEEAR T REYHE A - R -

U IRIEER 0 2007 4E 8 A 8 HEJLT 12 F 2 HiEfTHEEE 2010 4F 1 A 26 HA“H YRR
5 H 16 H#ErTHEE © NILRFHZER EmBE TR ARAUEA -

-6-



2 RPIE R AR R B GTA VIR TR TE > NI > mia &S > &%

B ERY

AAEATL 722

20. KEEHAELE 2012 £ 2 A 17 HAYEBH s -

“3)  EFIw R - R (EARATEEEARTER) F1750
PRIEAARERSA © (1) BEERHE - fe(ii) HCEEERME - X IARER]
GELTEE IR RPN eI = FAYE T S e S I EEr -l B RS
HERHZ R ESE AN > & T RRE M TSR
BEAHYBERERE - 4T > IS99 RAVEERER] -

4) . R BT RE IR R R (e B e A P R G - T SR R ]
REETIENFR] - (R RHIRSUN BRI R BB (DI S5l % -
EPESEPETRANRERLOT) » 3% A EEIGE B SR S EE -
B RE R A A DUMEER—2E - fiEEmdn(] - BUFAHE
ILEPRBIEE R AR TR - ..

21, BEARETREEIAGESEE » NBUFINS » NanBE s R s
WA REE > T EWE SN B HEER  WERAR B ILH
FEFI(RERAYGI T2 - (ARG 55 39D FRAUE TSI E BN N2
BSERE  ROANEEERMEREE 2R TRIL > RgEsE0g
PRI T AN G T T BT T AR ERE) - REAA SRR
—B 0 S N B R R R SRR R B — 3K T B REETE
Chan Kin Sum gy #lig A 3K > EEEE -

-7-

i

pil



22.

N~ FEREEAGFTEROEIFH o (TOEERE) A HZKE BT HER
BRAAERMIE 39Q)FRERVIEH_ T REETT) IR > MEE
AT AREAEREA: - E/VREE 6 (HHNFHE > ERNMERES
MYFEIZECER © MAEEIR)MEE R H CH F ZEat i CGEE 2 H PR ERE
) > TZEAAE 6 (A A NE 2 WHEESFNEEBER - FfEHE - A
BN EIR R B CEOAIBITHR 0% - M EgeIiEn ~ > g 6 AN
AT EFENENTERER - MEER/EEEH « BEBAIE CHYRE
TEEVIEIL T » MERZ A R SIRIRE T HIET B CIEG RN - REEIAEATERIE
W {E G5~ AT RE AR -

BNFPVAFH I EIER AT T1F

23.

24.

REET A GEREI RS -

“7) fEEEmAE R TP AYEET N AT RESE S HE RN TR 50 R R
EHRETE AR L 2010 AV > /Ay A TEER - 8%
fEm— AN LK E F— B A D) S I EE - L&
8 R PRV EET 2R RG] B KA -

WIFETATAL > 58 EEEIFE7RIFREA AR ~ IMEFRE - S EA—rRAR
BRI ? WA E YRR 4 R SR G e 2 2R
o TR RIS RE A ROMEZE R » (RERAT A G RTAL » 415R
ot SRR HHH S5 — A NS EE - A A A ERAET] ~ RIS A AT
REAIRFIRAYER B Se 2 E (BN AFHRGEE 22 F —BE)  fe s & 21y
WEINARRAE - M E T ARG T RERNE - BEALEET

-8-



25.

26.

A

27.

Sg TR SIS A R PR A IS TS - FHYR M (R e A2 - KA
NGRS IEIEESEI T ez RBISE A NENE -

REERIA SRV NS - BB R DUER S SR HET] - TTEERAHYEE
SRRER R BB 2 D BN R T LR AR " (BB /N ER) - IE R B AGE — 1
HMIETTEERA AT LAEHY - BRIEARER S F > BB AR TREFRAV AT
IR HERN - (A ORI AT DR BRI S 2 T A BT T A RER —
EFIETE MR B o RERAEEERE - S IEEHTZ R
EZEHWN R

FERTHEITH » KRB A SRR R ANREEA R SEE 6 56
9~ 25 10 BY) o REETAGEE R EREEL AR 9 B © AAif-H
AIERHE AR EAEFEE G EIREAR - BOF A AEREA
R ~ MR FE S ER(E TP R A — ERIRF [ VIR (8 R A FE fR a4 e R 2
ERERHIEYE o JRIEE A R AN A (A AR - BEE
R HE) ? G EEEEBRA DENEET] ? AR AR — AV
(UOETAL - —f% Ry 4 (8 F)HHRE AR - B SO ST ? 4R —H30E
AERREF B - fENVERG O EHE ? Mg rgRERVE D
RE 7 BRI R R AT RE R RIS MRS - G
& 7 FEEREEY PRI A G AR AR AT LR HEES
ANEELIA[E] -

YREDL b S L TR T 2 T A SRR R
B B/ VI NRE AR RN % - AR EA &N - LM

9.



AT > IR NS Rk GRS 2R T DU A - BIE BUFFRE RS 2208
SR R RSt b SRRt A D 4 E A -

201243 H8H -

RAEE
PSR RAT

-10-



bt

Chan Kin Sumv Secretary for Justice and another, [2009] 2 HKLRD 166
(http://legalref.judiciary.gov.hk/Irs/common/search/search_result detail frame.]
sp?DIS=63582&QS=%28chan%2Bkin%2Bsum%29&TP=JU)

(FEATE) 56526 15k ~ 56 39(2)f%
(http://www.basiclaw.gov.hk/tc/basiclawtext/chapter 3.html)

(EHENREEZERRA) (FAEDIS 383 )56 8 ik
(http://www.legislation.gov.hk/eng/home.htm)

(HFANEES)
(http://www.hkhrm.org.hk/chinese/booklets/chi_bk1.html)

(ILEGERET) (EEEBISE 542 F)5F 27-29 & ~ 55 39 ik
(http://www.legislation.gov.hk/eng/home.htm)
B RN ERR - IAGSSEHEE > 20122 1 H
(http://www.cmab.gov.hk/upload/LegCoPaper/CMAB_C1305_c.pdf)
REETAERE (2012 SEIEGIESDRGIEZ) VT - 201242 H 17 H

(http://www.hkba.org/whatsnew/press-release/20120218c.pdf)

-11-



