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REERE
DR THE HONOURABLE MARGARET NG



s — 2012828 29H
2 LEGISLATIVE COUNCIL — 29 February 2012

RERERE
THE HONOURABLE JAMES TO KUN-SUN

ok SOt R B
THE HONOURABLE CHEUNG MAN-KWONG

BREEMEE S - S.B.S., J.P.
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FITHEFHRE - 1P
THE HONOURABLE LAU KONG-WAH, J.P.
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MS PAULINE NG MAN-WAH, SECRETARY GENERAL
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MRS JUSTINA LAM CHENG BO-LING, ASSISTANT SECRETARY
GENERAL

HEMERERERE L
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TABLING OF PAPERS

TR (GEEAAD) B21QQ) R E R
The following papers were laid on the table under Rule 21(2) of the Rules of
Procedure:

b B8 B S L 2 e
(201248 W JB (28 T A2 ) (8 2 25 LR e JE ) (B R T)
N T ) e 29/2012
Subsidiary Legislation/Instrument L.N. No.
Smoking (Public Health) (Designation of No Smoking Areas)
(Amendment) Notice 2012 ......ccceeeeeeiiviieeeeeee. 29/2012
HoAth S
FI3HE — HWBWHEEF2010/114F 5
FT45E — EHEREBEER2010-2011F % KB E —F — —4F
/*\EzﬂLEJLEFEH@E?%%%E%@H%J&%&%
e
FT55T  — BYWHRERLESR
B FE 2011 F3 H 31 0 1k 4 I 55 5% 8 5] % 51 &
FR WS
Fresk — BEFAKFEE
HE_F—-—F /\H=T—HIEFENITIF&E
Ko Wt 15 e 2% 55 [R) M 3L K% BRI
W& & A B 5T I 8 2 O ke B SCERYSE 13/11-125F # 5
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Other Papers

No.73 — Hong Kong Arts Development Council Annual Report
2010/11

No.74 — The Hong Kong Academy for Performing Arts Annual
Report 2010-2011 and financial statements together with
the independent auditor's report for the year ended 30 June
2011

No.75 — AIDS Trust Fund
Financial statements together with the Report of the
Director of Audit for the year ended 31 March 2011

No.76 — Report on Activities of the Hong Kong Examinations and

Assessment Authority and financial statements together
with the independent auditor's report for the year ended 31
August 2011

Report No. 13/11-12 of the House Committee on Consideration of
Subsidiary Legislation and Other Instruments

Rig (BREMR) FH(ORREHNERS
QUESTIONS UNDER RULE 24(4) OF THE RULES OF PROCEDURE

LAHABRZRRIRE KT

Acceptance of Passage and Discounts by Public Officers
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1H 57 £ 6,150 2 & 70 19 I8 # 70 B (7 LRI (T 12 3 1F - 77 B0R 5 7 1] &
B HF R M e G A LT B iy (AT - e
LA TEBERT Z 15 31T 1 5 R F S (B BT #0R - JIT & #1770 (H 1 2
(LA - AL 7T BRI B IV EF TR B R 75 5 5 1E i
B RG> AN TREBER FH IR 8 2 (L 0977 7% AR 28 2K - 780 A
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WRITTEN ANSWERS TO QUESTIONS
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Tenants Purchase Scheme
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TIMENTETR
Special Samp Duty

9. MR ABRAHAM SHEK: President, on 19 November 2010, the Financial
Secretary announced that he would introduce, amongst other measures, a Special
Samp Duty (SSD) on residential properties at the point of resale in order to curb
short-term speculative activities that threatened our economic and financial
stability, reduce the risk of asset bubbles forming and ensure the healthy
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development of the property market. He described such initiatives as
extraordinary measures under exceptional circumstances. In this connection,
will the Gover nment inform this Council:

(@) of the total number of residential property transactions subject to the
payment of SSD since its implementation, and the total amount of
SSD so collected,;

(b) out of the transactions in part (a), of the number of those which were
loss-making to vendors (that is, where the price realized from the
sale of the property was lower than its original purchase price);

(c) whether the Government has granted exemption from SSD to any
residential property transaction so far; if so, of the total number of
such exemptions and under what circumstances they were granted;
and

(d)  whether the Government has considered if the policy objectives of
S, namely curbing short-term speculative activities and reducing
the risk of asset bubbles forming, have been fulfilled?

SECRETARY FOR TRANSPORT AND HOUSING: President, the
Government has been monitoring developments in the private residential property
market closely and remains vigilant on the risks of a property bubble. Since
2010, the Government has been responding to the situation through the
introduction of long, medium and short-term measures in four areas, including
increasing land supply, combating speculative activities, enhancing the
transparency of property transactions, and preventing excessive expansion in
mortgage lending, with a view to ensuring the healthy and stable development of
the property market. The SSD, which is part of the aforementioned package of
measures, aims to combat short-term speculative activities involving residential
properties.

My reply to the various parts of the question is as follows:
(a) and (b)

SSD applies to residential properties acquired on or after
20 November 2010 and disposed of within 24 months after
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acquisition. Since the implementation of SSD on 20 November
2010 and up to end January 2012, 98 transactions were charged with
SSD involving a total SSD amount of about $29.6 million. Of the
98 transactions charged with SSD, 10 cases had their disposal prices
lower than their acquisition prices.

(c)  Since the implementation of SSD on 20 November 2010 and up to
end January 2012, the Stamp Office of the Inland Revenue
Department had approved a total of 200 exemption cases in
accordance with the relevant provisions of the Stamp Duty
Ordinance (Cap. 117). These exemption cases involved, for
example, nomination, sale or transfer between close relatives; sale or
transfer of the residential property by the vendor whose property was
inherited from a deceased person's estate; and sale of residential
property where the property was transferred to or vested in the
vendor by or pursuant to a decree or order of a court.

(d)  SSD has been effective in curbing short-term speculative activities.
Statistics show that on average there were 80 subsale cases (that is,
confirmor cases) per month during the period from December 2010
to January 2012, representing a drop of about 75% as compared to
the monthly average before the introduction of SSD (there were on
average about 320 subsale cases per month in the first 11 months in
2010). We have no plan to review SSD at this stage.

BIEBANBBREERRREFREE#E
Declaration of Change of Nationality by Overseas Hong Kong People and
Right of Abode of Their Children
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DR MARGARET NG: President, I declare interest as counsel who may be
instructed by the Director of Legal Aid from time to time.

I rise to support the Resolution. The effect of the proposed amendments
to the Legal Aid in Criminal Cases Rules is twofold. It corrects an oversight
whereby a defendant who is not convicted is prevented from obtaining legal aid
in an appeal by the prosecution, and it introduces improvements to the existing
fee structure and rates for counsel and solicitors doing legal aid work.

The correction of the oversight need only to be pointed out to be
universally supported.

The amendment on fees had, on the other hand, taken years and a great deal
of tough negotiation. I am glad that consensus was reached in the end, but |
believe that the process and the reasons should be properly explained and
recorded for the public interest and as a basis for the next steps to be taken.

Under the present system, in criminal legal aid cases, counsel and solicitors
are assigned to a defendant by the Director of Legal Aid and their fees are
prescribed by the Legal Aid in Criminal Cases Rules. The fees, structure and
rates have been fixed many years ago and are seriously out of date. The last
change of any significance was in 1992, when a biennial review was introduced
to allow these fees to be adjusted in the light of changes in consumer prices and
the difficulty, if any, in engaging solicitors or counsel.

The existing fee structure is unfair and unrealistic to counsel. Under the
existing system, counsel is paid a "brief fee", and if the court hearing extends
beyond the first day, a daily "refresher" from the second day onwards. His
preparation work is not otherwise recognized. For many years now, criminal
cases have become more complex, and preparation work takes more and more
time, particularly given the usual requirement of the court for full written
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submissions. Days and even weeks of preparation thus go unpaid. Moreover,
thorough preparation has the merit of shortening the hearing before the court,
with the absurd consequences that counsel is paid less for the case.

The situation with solicitors is similar. A good solicitor makes an
enormous contribution to preparation, and yet his work is not given proper
recognition in his fees. Moreover, while counsel is paid for the time he spends
in conference, the solicitor is unpaid.

Another problem in the existing fee structure concerns additional fees over
and above the standard fees for cases of exceptional length and complexity.
Under the existing system, when he is assigned a particularly difficult and
complex case, counsel cannot be sure that he will receive additional fees for the
work. He has to wait until the end of the trial to apply for a certificate from the
court, before he can hope to be paid properly. Surely this is unique in any kind
of professional practice, that one has to take on work without knowing whether
one would be properly paid.

By comparison, when the Department of Justice engages counsel in private
practice to conduct its prosecutions, there is a marked brief, stating the fees for
the work, and additional fees for cases of exceptional complexity can be
discussed and agreed beforehand.

The proposed amendments to the Rules substantially remove these
problems. Both counsel and solicitors are allowed additional fees for additional
preparation work. Solicitors will be paid for conferences. Marked briefs will
be introduced, counsel or solicitor can review the bundles of documents before
they accept the assignment, and the Director of Legal Aid can approve additional
fees for cases of exceptional complexity without requiring a court certificate.

I understand that the proposals are acceptable to the two professional
bodies. I believe it is only fair to the profession and entirely consistent with the
public interest for this Council to approve these amendments.

President, the amendments also encompass improvements to the rates of
fees for solicitors, though the Bar is content to leave the level of counsel's fees to
a later stage.
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The case for solicitors' fees is overwhelming. Under the existing system,
expressed in hourly rates, solicitors are paid $300 an hour for District Court work,
$425 an hour for the Court of First Instance, and $570 an hour for the Court of
Appeal.

These are hardly professional fees. They were set in a day and age when
solicitors were supposed to be a privileged class earning high fees, and as a
contribution to the community take on a few cases on legal aid at what might be
considered a nominal fee. Since then, the world has changed. Solicitors
offering legal services, like any other business, have to face stift competition and
cut their profit margins. Meanwhile, as we take human rights more seriously, in
particular the right to legal representation in criminal proceedings, legal aid has
expanded to become the main provider of legal representation in criminal cases.
Criminal legal aid work has long become a normal, indeed substantial part of the
work of a criminal practitioner. The stark reality is that few counsel or solicitors
can afford to continue on these levels of fees. These changes are not unique to
Hong Kong. They are prevalent in England and elsewhere as well.

The Administration argues that legal aid work is meant to be a public
service, and that in any case there has been no shortage of solicitors taking on
legal aid work at the present low fee levels. But these are poor reasons. A
concession in the fees for the public interest should nevertheless be reasonable in
all the circumstances, and the Administration should ask whether a good number
of good solicitors are interested and able to offer their services, not whether there
1s anyone at all to take on the work.

The amendments now proposed represent a significant step forward in the
right direction. Under Rule 21 as amended, solicitors' fees in hourly rate terms
are: $620 an hour for the District Court, $740 an hour for the Court of First
Instance and $1,000 an hour for the Court of Appeal.

These levels are still a great distance from realistic rates giving due
recognition to the true value of the work, even as concessionary rates. The Law
Society has understandably resisted them as unreasonable. The objection is not
just for the actual level but of principle. In the Law Society's view, it is
necessary for the Administration and the Law Society first to agree what is the
principle according to which criminal legal aid fees should be fixed, and the
starting point must be that they should be on par with civil work. In this, the Bar
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agreed. The Administration is unable to accept this, not as a matter of principle
but of practicality: because, under the current civil taxation rate scale, the
party-to-party rates for High Court proceedings are $1,600 to $2,000 per hour for
a newly admitted solicitor and $2,400 to $3,000 an hour for a solicitor with five
to six years' experience. However, the Administration is prepared to continue
the discussion with the Law Society on the question of principle and on further
improvements of the levels of fees. It is only on this understanding that the Law
Society accepted the present proposals.

President, members of the Panel were in general of the view that future
reviews of fee rates must be based on mutually accepted principles. There were
also concerns among members that the Administration should pay regard to the
principle of equality of arms between prosecution and defence.

I believe unsatisfactory though it is, the proposed increase must go ahead.
Many criminal practitioners have privately expressed to me their anxiety for the
increase to be implemented as soon as possible so that they can benefit from it.
They have been kept waiting long enough, and some improvement is better than
none. The Bar has indicated that they are content to have the fee restructure
implemented first, and the question of fee levels discussed at the next stage.
They, too, should not be kept waiting any longer.

Reviewing the chronology, we have reason to be dismayed by the
Government's tardiness and repeated delay:

- The two professional bodies asked for a review of the structure of
criminal legal aid fees in 2003;

- In answer to an oral question I asked in this Council in May 2005,
then Chief Secretary Donald TSANG agreed to the review — that
was nearly seven years ago;

- Between December 2005 and June 2009, the matter was discussed in
the Panel on Administration of Justice and Legal Services six times;

- Broad consensus on fee structure was reached between the
professional bodies and the Administration in February 2007 —
that's five years ago;



s — 20128 2H29H
LEGISLATIVE COUNCIL — 29 February 2012 149

- The Law Society raised the question of level of fees then because
restructuring without actual improvement was meaningless;

- The Administration's proposals were revised in June 2009; and

- On 17 April 2011, the Panel was informed that draft legislation was
about to be completed, and intended to be put before this Council by
Resolution in May/June 2011. The Resolution is by now seven to
eight months behind schedule, and nine years since the profession
had made its request.

I am grateful to members for their agreement not to require further scrutiny
of the Amendment Rules by forming a subcommittee, for the reason that the
proposals have already been closely monitored in every detail in the Panel, and
moreover vetted and approved by the Criminal Procedure Rules Committee
chaired by the Chief Judge of the High Court.

This is only one chapter closed. The next step is to pick up from where
we left off. Namely, the modern principle for remuneration of criminal legal aid,
for solicitors and for counsel. Criminal justice is worth no less than civil justice;
indeed, it is of even greater gravity because it concerns the liberty of the citizen.
That is why the profession is always prepared to make a concession, or in many
cases complete waiver of their fees. But there is a vital public interest involved:
that the quality of representation should not suffer for the lack of solicitors or
counsel of appropriate experience available on legal aid fees.

Thank you, President.
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release of selected documents and abridged version of 'facts'” ——

“facts” 2 fl [ quotation marks “or compilations made by the

Government 10 years after the event as attached to your letter. The
public is entitled to be provided with the primary documents and
information regarding the whole process in the above competition.” ftll J|
#t + “The Government should disclose the voting records of all the jurors
and the minutes of discussions and decisions amongst the jurors.”# &
fE2H200 B REEFRBEFEH S —(E M4 » & : “The public
would only be satisfied with the full and frank disclosure of all relevant
information by the Government that is in its possession, custody and
control in respect of the above competition, a position which I support.
I repeat my position in my earlier letter that the selected documents and
abridged version of facts and compilations only made very recently on
events in 2002 are not acceptable. The public is entitled to primary
document and information regarding the whole process of the
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competition for them to make a fair assessment of the events. I repeat
paragraphs 4, 5 and 6 of my earlier letter.”
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Mr WONG Ting-kwong rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 28 were present, 16 were in favour of the motion, two against it
and nine abstained; while among the Members returned by geographical
constituencies through direct elections, 28 were present, 18 were in favour of the
motion and nine abstained. Since the question was agreed by a majority of each
of the two groups of Members present, he therefore declared that the motion was
passed.

b
SUSPENSION OF MEETING

R SMme  WAAERFCEIW LR35 « 8l 4 &R ey A E
eae o WA T o/ ET R - BEET T - TEEE ARG WA sEF
BIlEK - bl M EEMTEGRE > WREFIRFEREZZE

T2 B F g L ORF33 57 B IF
Suspended accordingly at twenty-seven minutes to Ten o'clock.
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Annex |

Banking (Amendment) Bill 2011

Committee Stage

Amendments moved by the Secretary for Financial Services and the Treasury

Clause Amendment Proposed

Long title  In the Chinese text, by deleting “JiiEIZ& EE” and substituting “FiE]

.

3(5) In the proposed definition of liquidity requirement rule, by deleting

“TrEEEE” and substituting “JREfE”.

3(5) In the Chinese text, in the proposed definition of A EHESF, by

deleting “$R{TES B FEHE” and substituting “FR1T 2 B fHE”,

4(1) In the Chinese text, by deleting “JRBI&E " and substituting “Ji &f
e
8 In the proposed Part XVIB, in the Chinese text, in the heading, by

deleting “jREHE A and substituting “j7RE)E>.
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In the proposed section 97G, in the Chinese text, by deleting “JiE&
EER - EIEERENRY FERE R L E A E WMy
and substituting “JRENEEIR - EFREERBEEZ F5REETIH

LSRR BIREO TR EN 1.

In the proposed section 97H, in the Chinese text, in the heading, by

deleting “;RENEE" and substituting “REIME”.

In the proposed section 97H(1) and (3), in the Chinese text, by

deleting “JRE) & E" (Wherever appearing) and substituting “Ji&f

.

In the proposed section 97H(4)(a)(ii), in the Chinese text, by deleting

“ZFA20% (BN HA50%” and substituting “ARA[HA20%{E i

H50%”.

In the proposed section 971(2), in the Chinese text, by deleting “Ji &)

& (wherever appearing) and substituting “Ji B 4.

In the proposed section 97K, in the Chinese text, in the heading, by

deleting “jAENE EE” and substituting “;FEEHE”.
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8 In the proposed section 97K(1), (3), (6) and (7), in the Chinese text,
by deleting “JiE)EE" (Wherever appearing) and substituting “ViEf
i
8 In the proposed section 97M(8), by adding “or (5)” after “(1)”.
18 By adding—
“(1A) Seventh Schedule, Chinese text, section 7(a)—
Repeal
“TENEE”
Substitute
18(3) In the Chinese text, by deleting “JiE& E > and substituting “Ji 8}
e
New By adding—

“18A. Fourteenth Schedule amended (affairs or business
of authorized institutions specified for purposes of
definition of manager)

Fourteenth Schedule, Chinese text, section 1, definition

of [YBEEE—
Repeal

“EIEE”
Substitute
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cc?ﬁ%ﬂ,{&aa.”.



