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2.42 pm
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Meeting suspended.

T 41 459
4.45 pm
g & bE K -

Council then resumed.
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MERILASEITMNBENNENERNSEE/NEHZEERS
REPORT OF THE SUBCOMMITTEE TO STUDY ISSUESRELATING TO
THE POWER OF THE LEGISLATIVE COUNCIL TO AMEND
SUBSIDIARY LEGISLATION

DR MARGARET NG: President, I move that the motion, as printed on the
Agenda, be passed.

In my capacity as Chairman of the Subcommittee to Study Issues Relating
to the Power of the Legislative Council to Amend Subsidiary Legislation (the
Subcommittee), I move the motion standing in my name on the Agenda.

Members will recall the controversy of the resolution to repeal the Country
Parks (Designation) (Consolidation) (Amendment) Order 2010 (Amendment
Order) passed by this Council at its meeting of 13 October 2010. Following the
passage of the resolution, the House Committee discussed ways to follow up on
the issues arising from the Amendment Order. Members were gravely
concerned about the Administration's legal views, which seemed to suggest that
the Legislative Council might not have the power to vet or amend certain
subsidiary legislation subject to the negative vetting procedure. The House
Committee appointed a subcommittee to study in depth issues relating to the
power of the Legislative Council to amend subsidiary legislation which is subject
to section 34 of the Interpretation and General Clauses Ordinance (Cap. 1).

The Subcommittee has focused its examination on, among other things,
statutory provisions indicating the nature of an instrument as subsidiary
legislation; enabling provisions in various ordinances in relation to the scrutiny of
subsidiary legislation by the Legislative Council, the procedures and practices to
be followed where the Legislative Council and the Administration take different
views on the interpretation of provisions impinging on the Legislative Council's
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jurisdiction to amend an item of subsidiary legislation; and principles and policies
for delegating legislative powers by way of empowering an Executive Authority
to make subsidiary legislation. The Subcommittee has held in-depth discussions
with the Administration, and exchanged views with representatives from The
Hong Kong Bar Association (the Bar). After examining the relevant issues, the
Subcommittee has come to a number of observations and recommendations. [
wish to highlight some of them.

The Subcommittee notes that under Article 73(1) of the Basic Law, the
powers and functions of the Legislative Council include "to enact, amend or
repeal laws in accordance with the provisions of this Law and legal procedures".
Therefore, the Legislative Council is vested with the power and constitutional
duty to scrutinize and, where necessary, to amend or repeal laws. The
Subcommittee and the Administration agree that when delegating its power to an
Executive Authority or other body to make subsidiary legislation, the Legislative
Council has the power and duty to control the exercise of delegated legislative
powers.

In determining whether an instrument made under an ordinance is
subsidiary legislation, the Subcommittee notes that the statutory test is whether
such an instrument has "legislative effect". However, in the absence of a
statutory definition of the expression "legislative effect", there is difficulty in
determining whether an instrument has legislative effect and therefore is
subsidiary legislation. In view of this difficulty, the Administration has since
October 1999 included in the legislation an express provision declaring or
clarifying the character of the instrument in cases of doubt. The Subcommittee
considers that this approach should continue.

President, the Subcommittee also observes that the Administration has not
always stated in the Legislative Council briefs on subsidiary legislation whether
the Legislative Council has the power to amend or repeal the subsidiary
legislation concerned, but, as the case of the Amendment Order has demonstrated,
can allow the Legislative Council to remain unaware of its position up to the last
moment. To avoid incident similar to the case of the Amendment Order from
happening again, the Subcommittee is of the view that the Administration should
state clearly in each Legislative Council Brief on subsidiary legislation to be
tabled in the Council its position as to whether the Legislative Council has the
power to amend or repeal the subsidiary legislation concerned. Whenever the
Legislative Council and the Administration differ on the interpretation of an
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empowering provision which limits the Legislative Council's power to amend the
subsidiary legislation, the Administration should inform the Legislative Council
in the first instance its position with full legal reasons in order for both sides to
engage in deliberations in a timely, open and transparent manner.

In the Subcommittee's view, if warranted, judicial review may be
considered as a means to resolve the differences between the Legislative Council
and the Administration on the power of the Legislative Council to amend or
repeal subsidiary legislation or settle their disputes. The Bar is of the view that
judicial determination should be seriously considered if the difference between
the Legislative Council and the Administration on the interpretation of a
provision cannot be resolved. Taking the controversy surrounding the
Amendment Order as an example, the Administration considers the Legislative
Council's resolution to repeal the Amendment Order to be lacking any legal basis,
but nevertheless has decided not to seek judicial review. The Bar considers such
situation unsatisfactory.

The Subcommittee points out that if the dispute is about a resolution with
legislative effect passed by the Legislative Council and the Administration wishes
to institute judicial review proceedings against the resolution, the question of who
should be the proper respondent would need to be resolved. In this regard, the
Administration has advised the Subcommittee that it does not foresee a problem
and will seek legal advice as necessary if it wishes to seek judicial review against
a resolution of the Legislative Council. The Subcommittee, however, considers
that the Administration should thoroughly study the legal and procedural issues
involved and take appropriate legislative measures, if required. The House
Committee has agreed that the matter should be referred to the Panel on
Administration of Justice and Legal Services for follow-up.

President, I wish to take this opportunity to thank the Bar for its valuable
views to facilitate the Subcommittee's study, members of the Subcommittee for
their contribution to the work of the Subcommittee, and staff of the Legislative
Council Secretariat for providing support to the Subcommittee.
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Mr Fred LI rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 11 were present, 10 were in favour of the amendment and one
abstained; while among the Members returned by geographical constituencies
through direct elections, 19 were present, six were in favour of the amendment,
two against it and 10 abstained. Since the question was not agreed by a majority
of each of the two groups of Members present, he therefore declared that the
amendment was negatived.
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Mr IP

Kwok-him rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 11 were present, one was in favour of the amendment, eight
against it and two abstained; while among the Members returned by geographical
constituencies through direct elections, 19 were present, seven were in favour of
the amendment, six against it and five abstained. Since the question was not
agreed by a majority of each of the two groups of Members present, he therefore
declared that the amendment was negatived.
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Mr IP Kwok-him rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 11 were present, two were in favour of the amendment, eight
against it and one abstained; while among the Members returned by geographical
constituencies through direct elections, 19 were present, 15 were in favour of the
amendment and three against it. Since the question was not agreed by a
majority of each of the two groups of Members present, he therefore declared that
the amendment was negatived.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 11 were present, nine were in favour of the amendment, one
against it and one abstained; while among the Members returned by geographical
constituencies through direct elections, 19 were present, seven were in favour of
the amendment, two against it and nine abstained. Since the question was not
agreed by a majority of each of the two groups of Members present, he therefore
declared that the amendment was negatived.
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Miss Tanya CHAN rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 12 were present, 11 were in favour of the motion and one against
it; while among the Members returned by geographical constituencies through
direct elections, 18 were present, five were in favour of the motion, eight against
it and four abstained. Since the question was not agreed by a majority of each of
the two groups of Members present, he therefore declared that the motion was
negatived.
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Adjourned accordingly at five minutes to Ten o'clock .



