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HFEEA
MEMBERS PRESENT:

THEYIEKESR - GBS, JP.
THE PRESIDENT
THE HONOURABLE JASPER TSANG YOK-SING, G.B.S., J.P.

iR =% &
THE HONOURABLE ALBERT HO CHUN-YAN

frf$# =% & » S.B.S,, S.B.ST.J., J.P.
IR DR THE HONOURABLE RAYMOND HO CHUNG-TAI, S.B.S., S.B.ST.J.,
J.P.

FHANEE
THE HONOURABLE LEE CHEUK-YAN

FEHERE - KEAHE - GBS, IP.
DR THE HONOURABLE DAVID LI KWOK-PO, G.B.M., G.B.S., J.P.
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The following papers were laid on the table under Rule 21(2) of the Rules of

Procedure:
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Subsidiary Legislation/Instrument L.N. No.
Mutual Legal Assistance in Criminal Matters (Indonesia) 104/2012
Order (Commencement) Notice............cccevveeennnen.
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Other Papers

Report No. 22/11-12 of the House Committee on Consideration of
Subsidiary Legislation and Other Instruments

Report of the Bills Committee on Legal Practitioners (Amendment) Bill
2010

Report of the Bills Committee on Statute Law (Miscellaneous Provisions)
Bill 2012

Report of the Bills Committee on United Nations (Anti-Terrorism
Measures) (Amendment) Bill 2012

Report of the Bills Committee on Immigration (Amendment) Bill 2011

Report of the Bills Committee on Buildings Legislation (Amendment)
Bill 2011
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ORAL ANSWERS TO QUESTIONS
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Consultation on Introduction of Concept of Advance Directives in Hong
Kong
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EBREENBNRIKESR
Retirement Age of Judges and Judicial Officers

17. MR ABRAHAM SHEK: President, it has been reported that half of the
38 judges working in the Court of Final Appeal (CFA), Court of Appeal and
Court of First Instance (CFI) of the High Court will reach the statutory
retirement age of 65 in the next five years. Although an extra discretionary term
of three years may be allowed under "exceptional circumstances” relating to
operation needs (after which judges of CFA must retire), it is not known how the
exceptional circumstances are defined when it has been reported that a
permanent judge of CFA will be replaced by a judge nine months older than him
when he retires on turning 65 in October 2012. In addition, it has been reported
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that about a quarter of the judge and judicial officer (JJO) posts have been lying
vacant for at least nine months, which has aroused concerns that the quality of
judiciary work may be affected. In this connection, will the Government inform
this Council if it knows:

(@)

(b)

(©)

(d)

CHIEF

whether the Judiciary has considered any new measures (including
increasing the salaries for JJOs) to expedite the recruitment process;
if yes, the details; if not, the reasons for that;

the criteria for extending the term of office for JJOs who approach
the retirement age of 65; whether the decision to replace the
aforesaid permanent judge of CFA by a judge nine months older than
him complies with such criteria; if yes, the details; if not, the details
of other affirmative reasons for the decision; whether there were any
similar precedent examples in the past three years; if yes, of the
details;

whether the waiting time of the hearing of the cases in the Civil
Fixture List of CFI of the High Court had failed to meet the target of
180 days in the past three years; if yes, the details and the
justifications for keeping the current target at 180 days in 2012-2013;
and

given that it has been reported that the retirement age of the judges
of the British Supreme Court and the Federal Courts in Canada and
Australia is set at 70, whether the Judiciary will review and set the
retirement age of JJOs on par with that of such common law
jurisdictions; if yes, the details; if not, the reasons for that?

SECRETARY FOR ADMINISTRATION: President, the

Administration has consulted the Judiciary on the question and has received the
following information:

(a)

The Judiciary has been taking prompt actions in filling judicial
vacancies at different levels of court. In accordance with Article 92
of the Basic Law, Judges are chosen on the basis of their judicial and
professional qualities. In the past 18 months, nine judicial
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(b)

vacancies have been substantively filled (namely, the offices of the
Chief Judge of the High Court, three Justices of Appeal of the Court
of Appeal of the High Court and five Special Magistrates). In
addition, when the current constitutional process for the appointment
of a permanent judge of the CFA is completed, the anticipated
permanent judge vacancy will be filled when it arises in October
2012.

Furthermore, the recruitment exercises for Judges of the Court of
First Instance of the High Court (CFI Judges), District Judges and
Permanent Magistrates are in good progress and are expected to be
completed in 2012. The Chief Justice is cautiously optimistic about
the outcomes of these ongoing recruitment exercises and hopes that,
upon their completion, most of the fillable vacancies would be
substantively filled by suitable candidates.

Under the existing mechanism for the determination of judicial
remuneration, judicial remuneration is determined by the executive
after considering recommendations by the Judicial Committee.
This institutional framework and mechanism was approved by the
Chief Executive-in-Council in May 2008. Judicial remuneration is
subject to annual reviews. It was last increased on 1 April 2011.
The review of judicial remuneration for 2012-2013 is now in
progress.

In the Judiciary, the Chief Justice has appointed a committee, chaired
by a permanent judge of the CFA and comprising judges and judicial
officers from different levels of court, to advise him on matters
relating to judicial remuneration. These matters are kept under
constant review.

The policy of the Judicial Officers Recommendation Commission
(JORC) is that extension of the term of judicial office beyond the
statutory normal retirement age should not be automatic. It should
be regarded as exceptional and would not normally be approved
unless:

(1)  the Judiciary has operational needs, including the need for
continuity; and
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(1)) the extension would not hinder the advancement of junior

officers who are suitable for elevation'".

The above policy was made in September 1998 and has been applied
consistently in all cases since then. The Chief Justice applies the
JORC policy above in considering whether the term of office of a
permanent judge of the CFA should be extended or not.

On the specific case of the retiring permanent judge as referred to in
the question, the permanent judge concerned will reach the statutory
normal retiring age of 65 years in October 2012. By then, he would
have served for over 15 years as a permanent judge. The Chief
Justice is of the view that no exceptional reasons exist to justify the
extension of the term of office of the permanent judge concerned
when applying the factors referred to in sub-paragraphs (i) and (i1)
above and that there are judges in the High Court suitable for
elevation to the CFA.

The candidate proposed to fill the anticipated permanent judge
vacancy is currently a serving Justice of Appeal of the Court of
Appeal of the High Court. His term of office as a Justice of Appeal
has been extended beyond the normal retiring age of 65 years for
three years until 6 January 2015. Section 11A(3) of the High Court
Ordinance (Cap. 4) provides that in such a case (that is, where the
term of office of a judge of the High Court is extended), the judge
shall accordingly be regarded as having attained the retiring age at
the expiration of the period of extension. Therefore, the judge
concerned is regarded as no different from any other serving judge of
the High Court who has not yet reached the (normal) retiring age for
the purpose of his eligibility for the permanent judge vacancy. His
advancement to the CFA would be fully justified and deserved.

JORC noted that all High Court judges (including the judge
proposed to fill the anticipated permanent judge vacancy) are eligible
candidates for consideration. JORC then agreed that three judges
of the High Court should be placed on the shortlist. Having regard

(1)  After a review in September 2001, the JORC resolved to add that the extension would not hinder the

appointment of members of the legal profession who are well suited and available for appointment.
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(©)

to Article 92 of the Basic Law that judges shall be chosen on the
basis of their judicial and professional qualities, the JORC then gave
detailed consideration to the suitability of the three Judges, having
regard to the qualities required of a permanent judge and all relevant
factors including operational requirements. The judge proposed to
fill the permanent judge vacancy was considered to be the most
suitable candidate.

Section 14(2)(b) of the Hong Kong Court of Final Appeal Ordinance
(Cap. 484) provides for a person who has attained the age of 65
years to be appointed as a permanent judge for a term of three years.
The JORC resolved to recommend to the Chief Executive the
appointment of the proposed candidate for a term of three years from
25 October 2012 to 24 October 2015.

As regards precedent cases for extension of term of office, at the
CFA level, since its establishment in 1997, there has only been one
case of extension of the term of office of a CFA Judge in October
1998. At that time, the CFA was a young court. The Chief Justice
made the recommendation because he considered that in the interest
of the Judiciary and, in particular, for the continuity and
development of the young CFA, the term of office of the CFA Judge
concerned should be extended.

The average waiting time for the Civil Fixture List of the CFI of the
High Court was within the target of 180 days in 2009 (179 days) but
exceeded the target in 2010 (215 days) and in 2011 (231 days).
This was due to more complex, lengthy and refixed cases. It was
also due to the temporary constraints in the deployment of judicial
manpower in the High Court caused by the temporary shortfall of
substantive judicial manpower as a result of the retirement of Judges
and elevation of Judges to higher positions. As mentioned in
part (a) above, the recruitment exercise for CFI Judges is well
underway. To address the situation in the interim, the Judiciary has
been making every effort to engage deputy judges who are
considered suitable for appointment as Deputy High Court Judges
from both within and outside the Judiciary to help reduce the waiting
times.
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(d)

Notwithstanding the more senior retirement age for judges in some
overseas jurisdictions, the Chief Justice is of the view that the
existing arrangement of the age of 65 as the normal retirement age
for judges in Hong Kong has worked well and remains appropriate
for the time being, having regard to the circumstances in Hong
Kong.
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Mrs Regina IP rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 20 were present, five were in favour of the amendments, 13
against them and two abstained; while among the Members returned by
geographical constituencies through direct elections, 27 were present, five were in
favour of the amendments, 19 against them and two abstained. Since the
question was not agreed by a majority of each of the two groups of Members
present, he therefore declared that the amendments were negatived.
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Mr Albert CHAN rose to claim a division.
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THE CHAIRMAN announced that there were 47 Members present, 38 were in
favour of the motion, two against it and six abstained. Since the question was
agreed by a majority of the Members present, he therefore declared that the
motion was passed.
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Mrs Regina IP rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 22 were present, 10 were in favour of the amendment, seven
against it and five abstained; while among the Members returned by geographical
constituencies through direct elections, 26 were present, 17 were in favour of the
amendment, six against it and two abstained. Since the question was not agreed
by a majority of each of the two groups of Members present, he therefore

declared that the amendment was negatived.

EREIR HHEAKEBERRERE  (RBEAERDHREENEES -

BEREEERRREER  £K - WHEEEBLEHEISHK -

B B IEF N5

ISR (R )



e — 20128&E6H13H
LEGISLATIVE COUNCIL — 13 June 2012 177

EREIR RAAERSCENNFREES  BHEAEEERRBR
REPFENEBIER > TLUES® - HEMERR  BRFRET -

(ZEHRT)

SEEIR  HWHRF -

h

(ZEHRT)

REMEFERBE LI TR HTRR -
Mr LEUNG Kwok-hung rose to claim a division.
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THE CHAIRMAN announced that there were 46 Members present, 39 were in
favour of the amendment and six abstained. Since the question was agreed by a
majority of the Members present, he therefore declared that the amendment was

passed.
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Mr LEUNG Kwok-hung rose to claim a division.
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THE CHAIRMAN announced that there were 43 Members present, 37 were in

favour of the motion and five abstained. Since the question was agreed by a

majority of the Members present, he therefore declared that the motion was

passed.
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Annex |
Competition Bill
Committee Stage
Amendments moved by the Secretary for Commerce and Economic
Development

Clause Amendment Proposed

2 By renumbering the clause as clause 2(1).

2(1) By deleting the definition of “shadow director” and substituting—

““shadow director” (& {%£ % &), in relation to a company,
means a person in accordance with whose directions or
instructions all the directors or a majority of the
directors of the company are accustomed to act, but a
person is not to be regarded as a shadow director by
reason only that all the directors or a majority of the
directors act on advice given by that person in a

professional capacity;”.

2(1) In the Chinese text, in the definition of “FiZEEGFE S, by deleting

“& o ” and substituting “4z ; .

2(1) By deleting the definitions of “Broadcasting Authority”,

“competition regulator” and “Telecommunications Authority”.

2(1) By adding—
““Communications Authority” GBI ZEEEE ) means the

Communications Authority established by section 3 of
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the Communications Authority Ordinance (Cap. 616);

“company secretary” (/2 &) B E ) includes any person

occupying the position of company secretary, by

whatever name called;
“competition authority” (53 1% & f77) means—
(@)  the Commission; or
(b)  the Communications Authority;

“serious anti-competitive conduct” (% E [ ¥ 17 5) means

any conduct that consists of any of the following or any

combination of the following—

(a) fixing, maintaining, increasing or
controlling the price for the supply of

goods or services;

()  allocating sales, territories, customers or
markets for the production or supply of

goods or services;

(c) fixing, maintaining, controlling,
preventing, limiting or eliminating the
production or supply of goods or

services;
(d)  bid-rigging;

Note—

See also subsection (2).”.

By adding—
“(2)  For the purposes of the definition of “serious
anti-competitive conduct™ —

“bid-rigging” (E{Z) means—
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(a)

(b)

an agreement—

(i)

(ii)

that is made between or among 2
or more undertakings whereby
one or more of those undertakings
agrees or undertakes not to submit
a bid or tender in response to a call
or request for bids or tenders, or
agrees or undertakes to withdraw a
bid or tender submitted in
response to such a call or request;
and

that is not made known to the
person calling for or requesting
bids or tenders at or before the
time when a bid or tender is
submitted or withdrawn by a party
to the agreement or by an entity
controlled by any one or more of

the parties to the agreement; or

a submission, in response to a call or

request for bids or tenders, of bids or

tenders that are arrived at by an

agreement—

@

(i)

that is made between or among 2
or more undertakings; and

that is not made known to the
person calling for or requesting
bids or tenders at or before the
time when a bid or tender is
submitted or withdrawn by a party

to the agreement or by an entity
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controlled by any one or more of
the parties to the agreement;

“goods” (& i) includes real property;

“price” ({E##%) includes any discount, rebate, allowance, price

concession or other advantage in relation to the supply
of goods or services;
“supply” (ffE)—

(@) in relation to goods, means sell, rent,
lease or otherwise dispose of the goods,
an interest in the goods or a right to the
goods, or offer so to dispose of the goods
or of such an interest or right; and

(b)  inrelation to services, means sell, rent or
otherwise provide the services or offer so
to provide the services.

(3) A note located in the text of this Ordinance is

provided for information only and has no legislative effect.”.

By deleting subclause (2).

In the heading, by adding “and “effect”” before “of”.

By adding—
“(3) If an agreement, concerted practice or decision
has more than one effect, it has the effect of preventing,
restricting or distorting competition under this Ordinance if

one of its effects is to prevent, restrict or distort competition.”.

By deleting subclause (1) and substituting—

“() Before making a decision on an application
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made under section 9, the Commission must—

(a) in order to bring the application to the
attention of those the Commission
considers likely to be affected by the
decision, publish notice of the
application—

(i)  through the Internet or a similar
electronic network; and

(i) in any other manner the
Commission considers
appropriate; and

(b) consider any representations about the
application that are made to the
Commission.”.

12(2) By adding “to the extent of the first conduct rule or this Part, and”
after “only™.

14(2)(a) By deleting “give notice in writing in any manner it considers
appropriate for bringing the proposed rescission to the attention of
those undertakings it considers likely to be affected by the proposed
rescission” and substituting “in order to bring the proposed rescission
to the attention of those undertakings the Commission considers
likely to be affected by it, publish notice of the proposed rescission™.

14 By adding—

“(2A) The notice referred to in subsection (2) must be
published—

(@) through the Internet or a similar
electronic network; and

() in any other manner the Commission
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considers appropriate.”.

14(3) By deleting “a notice™ and substituting “the notice published”.
14(3) By deleting “given” and substituting “published”.

14(4)(a) By deleting “given” and substituting “published”.

16 By deleting subclause (1) and substituting—

“(1) Before issuing a block exemption order, the
Commission must—

(@) in order to bring the proposed block
exemption order to the attention of those
the Commission considers likely to be
affected by it, publish notice of the
proposed block exemption order—

(1) through the Internet or a similar
electronic network; and

(ii)) in any other manner the
Commission considers
appropriate; and

(b) consider any representations about the
proposed block exemption order that are

made to the Commission.”.

20 By deleting subclause (2) and substituting—
“(2)  Before varying or revoking a block exemption
order, the Commission must—
(a)  inorder to bring the proposed variation or
revocation to the attention of those the

Commission considers likely to be
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affected by it, publish notice of the
proposed variation or revocation—
() through the Internet or a similar
electronic network; and
(i) in any other manner the
Commission considers
appropriate; and
(b) consider any representations about the
proposed variation or revocation that are
made to the Commission.”.
21 By adding—
“(2A) Without limiting the matters that may be taken
into account in determining whether an undertaking has a
substantial degree of market power in a market, the following
matters may be taken into consideration in any such
determination—
(a)  the market share of the undertaking;
(b)  the undertaking’s power to make pricing
and other decisions;
(¢) any barriers to entry to competitors into
the relevant market; and
(d) any other relevant matters specified in the
guidelines issued under section 35 for the
purposes of this paragraph.”.
22 In the heading, by adding “and “effect”” before “of”.
22 By adding—
“(3)  If conduct has more than one effect, it has the

effect of preventing, restricting or distorting competition under
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this Ordinance if one of its effects is to prevent, restrict or

distort competition.”.

25 By deleting subclause (1) and substituting—

“(D

Before making a decision on an application

made under section 24, the Commission must—

(a)

(b)

27(2)

after “only”.
27(2)
29(2)

AR E ™.
29(2)(a)

in order to bring the application to the
attention of those the Commission
considers likely to be affected by the
decision, publish notice of the
application—

(i)  through the Internet or a similar

electronic network; and

manner the

(i) in any other

Commission considers
appropriate; and

consider any representations about the

application that are made to the

Commission.”.

By adding “to the extent of the second conduct rule or this Part, and”

In the Chinese text, by deleting “J,” and substituting “Z[1”.

In the Chinese text, by deleting “EYJE R E" and substituting “HUiE

By deleting “give notice in writing in any manner it considers

appropriate for bringing the proposed rescission to the attention of

303
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those undertakings it considers likely to be affected by the proposed
rescission” and substituting “in order to bring the proposed rescission
to the attention of those undertakings the Commission considers
likely to be affected by it, publish notice of the proposed rescission™.
29 By adding—
“(2A) The notice referred to in subsection (2) must be
published—
(@) through the Internet or a similar
electronic network; and
(b) in any other manner the Commission
considers appropriate.”.
29(3) By deleting “a notice™ and substituting “the notice published”.
29(3) By deleting “given” and substituting “published”.
29(4)(a) By deleting “given” and substituting “published”.
29(7) In the Chinese text, by adding “HY” before “4=%1".
33(2) In the Chinese text, by adding “F& 553" before “{BZ15Zdr <.
33(3) In the Chinese text, by deleting “JE® Hi™ and substituting “& H7”.
33(5) In the Chinese text, by deleting “fE & #H> and substituting “& ™.
34 By deleting subclause (3) and substituting—

“(3) The Commission must make the register

available for inspection by any person—
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(a)

(b)

35(4)

at the offices of the Commission during
ordinary business hours;
through the Internet or a similar
electronic network; and
in any other manner the Commission

considers appropriate.”.

By adding “the Legislative Council and” after “consult™.

35 By deleting subclause (5) and substituting—

“3)

The Commission must make available copies of

all guidelines issued under this section and of all amendments

made to them—

(@)

(b)

(c)

at the offices of the Commission during
ordinary business hours;
through the Internet or a similar
electronic network; and
in any other manner the Commission

considers appropriate.

(6) A person does not incur any civil or criminal

liability only because the person has contravened any

guidelines issued under this section or any amendments made

to them.

(N If, in any legal proceedings, the Tribunal or any

other court is satisfied that a guideline is relevant to

determining a matter that is in issue—

(a)

(b)

the guideline is admissible in evidence in
the proceedings; and

proof that a person contravened or did not
contravene the guideline may be relied on

by any party to the proceedings as

305
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tending to establish or negate the matter.
(8) Guidelines issued under this section and all
amendments made to them are not subsidiary legislation.”.
39(1)(¢e) By adding “or the Tribunal” before “has”.
41(2)(a) In the Chinese text, by deleting “f87<” and substituting “El[4"".
45 By deleting subclause (2) and substituting—
“(2)  No statement made by a person—
(a) in giving any explanation or further
particulars about a document; or
()  in answering any question,
under this Division is admissible against that person in
proceedings referred to in subsection (3) unless, in the
proceedings, evidence relating to the statement is adduced, or
a question relating to it is asked, by that person or on that
person’s behalf.”.

48 By renumbering the clause as clause 48(1).

48(1) By adding “authorizing a person specified in the warrant, and any
other persons who may be necessary to assist in the execution of the
warrant,” after “warrant”.

48 By adding—

“(2) A warrant under subsection (1) may be issued
subject to any conditions specified in it that apply to the
warrant itself or to any further authorization under it (whether

granted under its terms or any provision of this Ordinance).”.
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50(1) By deleting “named” and substituting “specified”.
50 By deleting subclauses (2) and (3).
53(1)(a) In the Chinese text, by deleting “7% 5> and substituting “&F".
56(2) In the Chinese text, by deleting “IfiJE” and substituting “7F E A5
.
56 In the Chinese text, by deleting subclause (3) and substituting—

“6) TEmEGEG DLERIAZE - Y EE
Fg R EE R R O, - BT EEME R T EROUF
ZHE GRS AFTREN A - ERAIRIESUE

56(4) In the Chinese text, by deleting “}£EJE” and substituting “7EE”.
New By adding—

“57A. Legal professional privilege
(1) Subject to subsection (2), this Part does not
affect any claims, rights or entitlements that would, but for this
Part, arise on the ground of legal professional privilege.
(2) Subsection (1) does not affect any requirement
under this Ordinance to disclose the name and address of a

client of a counsel or solicitor.”.

58(3) By adding “the Legislative Council and” after “consult™.

38 By deleting subclause (4) and substituting—
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“(4)  The Commission must make available copies of

all guidelines issued under this Part and of all amendments

made to them—

(@)

(b)

(c)

at the offices of the Commission during
ordinary business hours;
through the Internet or a similar
electronic network; and
in any other manner the Commission

considers appropriate.

(5) A person does not incur any civil or criminal

liability only because the person has contravened any

guidelines issued under this Part or any amendments made to

them.

(6) If, in any legal proceedings, the Tribunal or any

other court is satisfied that a guideline is relevant to

determining a matter that is in issue—

(@)

(b)

the guideline is admissible in evidence in
the proceedings; and

proofthat a person contravened or did not
contravene the guideline may be relied on
by any party to the proceedings as

tending to establish or negate the matter.

(7 Guidelines issued under this Part and all

amendments made to them are not subsidiary legislation.”.

59 By adding—

“(1A) The action referred to in subsection (1)(a) does

not include making a payment to the Government.”.

61(1)(b) In the English text, by adding “new” before “commitment”.
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63 By deleting subclause (3) and substituting—
“(3)  The Commission must make the register
available for inspection by any person—

(a) at the offices of the Commission during

ordinary business hours;
(b)  through the Internet or a similar

electronic network; and
(o) in any other manner the Commission

considers appropriate.”.

66 By deleting subclause (1) and substituting—
“(1)  Subsection (2) applies where—
(a) the Commission has reasonable cause to
believe that—

(1) a contravention of the first
conduct rule has occurred and the
contravention involves serious
anti-competitive conduct; or

(ii) a contravention of the second
conduct rule has occurred; and

(b) the Commission has not yet brought
proceedings in the Tribunal in respect of

the contravention.”.

66(3) By deleting paragraph (a).

66 By adding—
“(4) The action that may be specified by the
Commission under subsection (3)(6) does not include making

a payment to the Government.”.
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77

78

78

78

80

New

By deleting everything after “the infringement notice” and

substituting—

[13

(a) through the Internet or a similar
electronic network; and
() in any other manner the Commission

considers appropriate.”.

In the definition of “officer”, in paragraph (a), by adding “company”

before “secretary”.

In the Chinese text, in the definition of “ St A &, in paragraph (b),

2%

by deleting “E& ; ” and substituting “& °

By deleting the definition of “Commission™.

By deleting subclause (3) and substituting—

“(3) A notice under subsection (2) must specify the
period within which representations may be made to the
Commission about the proposed termination.

(4)  The period specified for the purpose of
subsection (3) must be a period of at least 30 days beginning
after the day on which the notice is given.

(5  Before terminating a leniency agreement, the
Commission must consider any representations about the

proposed termination that are made to it.”.

In Part 4, by adding—
“Division 4—Warning Notices

80A. Warning notices
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(1) If the Commission has reasonable cause to
believe that—

(a) a contravention of the first conduct rule
has occurred; and

(b) the contravention does not involve
serious anti-competitive conduct,

the Commission must, before bringing proceedings in the
Tribunal against the undertaking whose conduct is alleged to
constitute the contravention, issue a notice (a “‘warning
notice™) to the undertaking.

2) A warning notice must—

(a)  describe the conduct (the “contravening
conduct™) that is alleged to constitute the
contravention;

(b) identify the undertaking (the
“contravening undertaking™) that has
engaged in the contravening conduct;

(¢) identify the evidence or other materials
that the Commission relies on in support
of its allegations;

(d) state—

(i) that the Commission requires the
contravening undertaking to cease
the contravening conduct within
the period (the “warning period™)
specified in the notice, and not to
repeat that conduct after the
warning period;

(i)  that, if the contravening conduct
continues after the expiry of the

warning period, the Commission
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(e)

may bring proceedings in the
Tribunal against the contravening
undertaking in respect of the
contravening conduct; and

(iii) that, if the  contravening
undertaking repeats the
contravening conduct after the
expiry of the warning period, the
Commission may bring
proceedings in the Tribunal
against the contravening
undertaking in respect of the
contravening conduct and the
repeated conduct; and

indicate the manner in which the

contravening undertaking may cease the

contravening conduct.

3) In determining the warning period, the

Commission must have regard to the amount of time which the

contravening undertaking is likely to require to cease the

contravening conduct.

(4)  After the expiry of the warning period—

(@)

(b)

if the Commission has reasonable cause
to believe that the contravening conduct
continues  after the expiry, the
Commission may bring proceedings in
the Tribunal against the contravening
undertaking in  respect of the
contravening conduct; and

if the Commission has reasonable cause

to believe that the contravening
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undertaking repeats the contravening
conduct after the expiry, the Commission
may bring proceedings in the Tribunal
against the contravening undertaking in
respect of the contravening conduct and
the repeated conduct.

(5)  To avoid doubt, proceedings under subsection
(4) may not be brought in respect of any period that precedes
the warning period.

(6)  The Commission may, either of its own volition
or on application made to it in writing, extend the warning
period specified in a warning notice if it considers that there is
a good reason for doing so.

(7)  An application for an extension under
subsection (6) must be made before the expiry of the period

sought to be extended.”.

g1 In the definition of “reviewable determination”, by adding—
“(ba) a decision relating to the issue of a block exemption
order, made by the Commission under section 15;
(bb) a decision relating to the variation or revocation of a
block exemption order, made by the Commission under

section 20;”.

84 By deleting subclause (3) and substituting—
“(3) On the hearing of the case, the Court of Appeal
may—
(a)  determine the question stated;
() amend the case or require the Tribunal to
amend the case in any manner the Court

specifies; or
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(¢) remit the case to the Tribunal for
reconsideration in the light of the

decision of the Court.”.

91 By deleting subclause (3) and substituting—

“(3)  The amount of a pecuniary penalty imposed
under subsection (1) in relation to conduct that constitutes a
single contravention may not exceed in total—

(a) subject to paragraph (b), 10% of the
turnover of the undertaking concerned for
each year in which the contravention
occurred; or

(b) if the contravention occurred in more
than 3 years, 10% of the turnover of the
undertaking concerned for the 3 years in
which the contravention occurred that
saw the highest, second highest and third

highest turnover.”.

91 By deleting subclause (4) and substituting—
“4) In this section—
“turnover” (& =£%H) means the total gross revenues of an
undertaking obtained in Hong Kong;
“year” (F£f&) means the financial year of an undertaking or, if

the undertaking does not have a financial year, a
calendar year.”.

92(3) In the Chinese text, by deleting “5 -  and substituting “z§ » .

94(1) In the Chinese text, by deleting “BH=7 8" and substituting “BA=7
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99(2)(b)

101(2)(c)

104

104

106

108

108(4)

R

By adding “or provisional liquidator™ after “liquidator™.

In the Chinese text, by deleting “3% A and substituting “F: A ™.

In the definition of “follow-on action”, by deleting “108(1);” and
substituting “108(1).”.

By deleting the definition of “‘stand-alone action™.

By deleting everything after “if”” and substituting—

(13

(a) the cause of action is the defendant’s
contravention, or involvement in a
contravention, of a conduct rule; or

(b) the proceedings are founded on more
than one cause of action and any of the
causes of action is the defendant’s
contravention, or involvement in a

contravention, of a conduct rule.”.

By deleting subclauses (2) and (3) and substituting—

“(2) Subject to section 115, a claim to which this
section applies may only be made in proceedings brought in
the Tribunal, whether or not the cause of action is solely the
defendant’s contravention, or involvement in a contravention,

of a conduct rule.”.

By adding—
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“(ab) the Court of First Instance has decided, in any
proceedings transferred to it by the Tribunal under
section 115A(3), that the act is a contravention of a

conduct rule;”.

108(4)(b) By adding “or the Court of First Instance” after “Tribunal”.
108(4)(¢) By deleting “and” and substituting “or”.
109(1) By deleting paragraph (@) and substituting—

“(@) in the case of a decision of the Tribunal, the period
during which an appeal may be made to the Court of
Appeal under section 153;

(ab) in the case of a decision of the Court of First Instance,
the period during which an appeal may be made to the

Court of Appeal; and”.

109(1) By adding “, (ab)” after “paragraph (a)”.

109 By deleting subclause (2) and substituting—
“(2) Despite subsection (1), the Court of First
Instance or the Tribunal may, on the application of the party
seeking to bring the proceedings, permit proceedings for a
follow-on action to be brought within any period specified in

subsection (1).”.

Part 7 By deleting Division 3.

114 By deleting the clause.

115 By deleting the clause and substituting—
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“115. Transfer of proceedings from
Court of First Instance
to Tribunal

(D Subject to subsection (2), the Court of First
Instance must transfer to the Tribunal so much of the
proceedings before the Court that are within the jurisdiction of
the Tribunal.

(2) Subsection (1) does not apply to any
proceedings that—

(a)  are within the jurisdiction of the Tribunal
under section 141(1)(f); and

(b) the Court of First Instance considers
should not, in the interests of justice, be
transferred to the Tribunal.

(3) Without limiting subsection (1) but subject to
section 115B(2), if, in any proceedings before the Court of
First Instance, a contravention, or involvement in a
contravention, of a conduct rule is alleged as a defence, the
Court must, in respect of the allegation, transfer to the
Tribunal so much of those proceedings that are within the
jurisdiction of the Tribunal.

(4)  The practice and procedure of the Tribunal
apply to the proceedings transferred by the Court of First

Instance under subsection (1) or (3).

115A. Transfer of proceedings from
Tribunal to Court of
First Instance

(D) The Tribunal must transfer to the Court of First
Instance so much of the proceedings brought in the Tribunal
that are within the jurisdiction of the Court but are not within

the jurisdiction of the Tribunal.
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(2)  Subject to subsection (1), the Tribunal may
transfer to the Court of First Instance any proceedings brought
in the Tribunal but only if—

(a) those proceedings are within the
jurisdiction of the Tribunal under section
141(1)(f); and

() the Tribunal considers that those
proceedings should, in the interests of
justice, be transferred to the Court.

(3) If the Court of First Instance transfers any
proceedings to the Tribunal under section 115(3), the Tribunal
may transfer back to the Court so much of those proceedings
that the Tribunal considers should, in the interests of justice,
be transferred back to the Court.

) The practice and procedure of the Court of First
Instance apply to the proceedings transferred by the Tribunal
under subsection (1), (2) or (3).

115B. No further transfer of proceedings from
Court of First Instance to Tribunal

(1)  If the Tribunal transfers any proceedings to the
Court of First Instance under section 115A(2), the Court must
not transfer back those proceedings to the Tribunal.
(2)  If the Tribunal transfers any proceedings to the
Court of First Instance under section 115A(3)—
(a) section 115(3) does not apply to those
proceedings; and
()  the Court must not transfer back those
proceedings to the Tribunal.
115C. No further transfer of proceedings

from Tribunal to Court
of First Instance
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If the Court of First Instance transfers any proceedings
to the Tribunal under section 115(1), the Tribunal must not

transfer back those proceedings to the Court.”.

116 By deleting subclauses (2), (3) and (4) and substituting—
“(2) If the Tribunal makes an order transferring
proceedings to the Court of First Instance under section 1154,

it may make an order for costs prior to the transfer and of the

transfer.”.
117 In the heading, by adding “or Tribunal” after “Instance”.
117 By deleting subclause (1) and substituting—

“(1)  In any proceedings before the Court of First
Instance or the Tribunal in which a contravention, or
involvement in a contravention, of a conduct rule is alleged,
the Court or the Tribunal may, either of its own motion or on
application by a party to the proceedings, refer the alleged
contravention or alleged involvement to the Commission for

investigation under this Ordinance.”.

117(2) By adding “, or alleged involvement in a contravention,” after

“contravention”.

118 By deleting subclauses (1) and (2) and substituting—
“(1)  This section applies to proceedings under this
Part before the Court of First Instance or the Tribunal in which
a contravention, or involvement in a contravention, of a

conduct rule is alleged in relation to a particular act.
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118(3)

118(3)

119

119

(2) Subject to subsection (2A), in such proceedings
the Court of First Instance or the Tribunal (as the case
requires) is bound by an earlier decision of the Court or
Tribunal that the act in question is a contravention, or
involvement in a contravention, of the conduct rule.

(2A) Subsection (2) does not apply in relation to a
decision of the Court of First Instance or the Tribunal until the

period specified in subsection (3) has expired.”.
By deleting “(2)” and substituting “(ZA)”.
By deleting “any such” and substituting “such an™.

By deleﬁng subclauses (1) and (2) and substituting—

“(1) This section applies to proceedings involving an

alleged contravention, or alleged involvement in a

contravention, of a conduct rule, before the specified Court or

the Tribunal, that are brought by a person other than the
Commission.

(2) The Commission may, with the leave of the

specified Court or the Tribunal, and subject to any conditions

imposed by the specified Court or the Tribunal, intervene in

any such proceedings.”.

By adding—
“(5) In this section—
“specified Court” (}5BH %[5 ) means—
(a)  the Court of Final Appeal;
(b)  the Court of Appeal; or
(¢)  the Court of First Instance.”.
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120 By deleting the clause and substituting—

“120. Commission may participate
in proceedings
(D The Commission may, with the leave of or at the
invitation of the specified Court or the Tribunal (as the case
requires), participate in proceedings before the specified Court
or the Tribunal involving an alleged contravention, or alleged
involvement in a contravention, of a conduct rule that have
been brought by another person and, in particular may—
(@)  make written submissions to the specified
Court or the Tribunal; or
(b) apply for, or join an application for, the
adjournment of the proceedings pending
the completion of the Commission’s
investigation into the alleged
contravention or involvement that is in
issue in the proceedings.
(2) In this section—
“specified Court” (f8§8H%f5E) means—
(a) the Court of Final Appeal;
(b)  the Court of Appeal; or

(¢)  the Court of First Instance.”.

121 In the definition of “specified person”, by deleting paragraphs (d),
(e), (f), (g) and (/) and substituting—
“(d)y  the Communications Authority;
(¢) any person who is or was a member of the
Communications Authority;

(/A  any person who is or was a member of a committee of
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the Communications Authority, appointed under
section 17 of the Communications Authority Ordinance
(Cap. 616);
(g) any person who is or was a public officer serving in the
Office of the Communications Authority;
(h)  any person who is or was an employee or agent of the
Office of the Communications Authority; or”.
123(1) By deleting “, the Telecommunications Authority and the
Broadcasting Authority” and substituting “and the Communications
Authority”.
125(1)(h) By deleting “regulator” and substituting “authority”.
125(2)(¢)(1) By adding “company” before “secretary”.
139(2) By deleting “may” and substituting “is to”.
141(1) In paragraph (@), by adding “, or alleged involvements in
contraventions,” after “contraventions”.
141(1) In paragraph (c), by adding , or involvements in contraventions,”
after “contraventions”.
141(1) By adding—
“(ca) allegations of contraventions, or involvements in
contraventions, of the conduct rules raised as a
defence;”.
141(1) By deleting paragraph (f) and substituting—

“( any matter related to a matter referred to in paragraph
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(a), (b), (¢),(ca), (d) or (e) if the matters arise out of the

same or substantially the same facts.”.

142(2)(a) By deleting “in civil or criminal proceedings”.

149(1) By deleting everything before paragraph (@) and substituting—
“(1) A finding of any fact by the Court of First
Instance in any proceedings transferred to it by the Tribunal
under section 115A(3), which is relevant to an issue arising in
any other proceedings, either in the Court or in the Tribunal,
relating to a contravention, or involvement in a contravention,
of a conduct rule, is evidence of that fact in those other

proceedings if—".

153 By deleting subclauses (1), (2) and (3) and substituting—

“(1) Subject to subsection (2) and section 153A, an
appeal lies as of right to the Court of Appeal against any
decision (including a decision as to the amount of any
compensatory sanction or pecuniary penalty), determination
or order of the Tribunal made under this Ordinance.

2) An appeal does not lie—

(a) against an order of the Tribunal allowing
an extension of time for appealing against
a decision, determination or order of the
Tribunal;

(b) against a decision, determination or order
of the Tribunal if it is provided by any
Ordinance or by the rules of the Tribunal
made under section 156 that the decision,
determination or order is final; or

(¢)  without the leave of the Court of Appeal
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or the Tribunal, against an order of the
Tribunal made with the consent of the
parties or relating only to costs that are
left to the discretion of the Tribunal.

(3) Rules of the Tribunal made under section 156
may provide for decisions, determinations or orders of any
prescribed description to be treated for any prescribed purpose
connected with appeals to the Court of Appeal as final or
interlocutory.

(3A) An appeal does not lie against a decision of the
Court of Appeal as to whether a decision, determination or
order of the Tribunal is, for any purpose connected with an

appeal to the Court, final or interlocutory.”.

In Part 10, in Division 3, by adding—

“153A. Leave to appeal required for
interlocutory appeals

(1)  Except as provided by the rules of the Tribunal
made under section 156, an appeal does not lie to the Court of
Appeal against any interlocutory decision, determination or
order of the Tribunal unless leave to appeal has been granted
by the Court of Appeal or the Tribunal.

(2) Rules of the Tribunal made under section 156
may specify an interlocutory decision, determination or order
of any prescribed description as being an interlocutory
decision, determination or order to which subsection (1) does
not apply and accordingly an appeal lies as of right against the
decision, determination or order.

(3)  Leave to appeal for the purpose of subsection

(1) may be granted—
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155(3)

157

158

158(1)

158(1)

(a)

(b)

in respect of a particular issue arising out
of the interlocutory decision,
determination or order; and

subject to any conditions that the Court of
Appeal or the Tribunal considers
necessary in order to secure the just,
expeditious and economical disposal of

the appeal.

(4)  Leave to appeal may only be granted under

subsection (1) if the Court of Appeal or the Tribunal is

satisfied that—

(@)

(b)

the appeal has a reasonable prospect of
success; or

there is some other reason in the interests
of justice why the appeal should be
heard.”.

By deleting “in any criminal or civil proceedings”.

By deleting the clause.

In the heading, by deleting “Telecommunications” and substituting

“Communications”.

By deleting “Telecommunications Authority” and substituting

“Communications Authority”.

By deleting paragraphs (a) and () and substituting—

“(a)  licensees under the Telecommunications Ordinance

(Cap. 106) or the Broadcasting Ordinance (Cap. 562);

(b)  persons who, although not such licensees, are persons

325
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whose activities require them to be licensed under the
Telecommunications Ordinance (Cap. 106) or the
Broadcasting Ordinance (Cap. 562); or”.
158(2) By deleting “Telecommunications” and substituting
“Communications”.
159 By deleting the clause.
160 By deleting the clause and substituting—
“160. Transfer of competition matter
between competition
authorities
(1) Where one competition authority is performing
a function in relation to a competition matter and another
competition authority also has jurisdiction to perform
functions in relation to that matter, the 2 competition
authorities may agree that the matter be transferred to and be
dealt with by one of them.
(2)  Where more than one competition authority has
jurisdiction to perform functions in relation to a competition
matter, if one of them is performing or has performed a
function in relation to that matter, then, unless there is an
agreement of a kind mentioned in subsection (1), the other
competition authority must not perform any function in
relation to that matter.”.
161(1) By deleting “, the Telecommunications Authority and the

Broadcasting Authority” and substituting “and the Communications

Authority”.
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161(2) By deleting “may” and substituting “must”.

161(3) By deleting “, the Telecommunications Authority and the
Broadcasting Authority” and substituting “and the Communications
Authority”.

161 By adding—

“(BA) Before signing any Memorandum of
Understanding, or any amendment to it, under this section, the
Commission and the Communications Authority must consult

the Legislative Council.”.

161 By deleting the subclause (4) and substituting—

“(4) The Commission and the Communications
Authority must, within 6 weeks after the Memorandum of
Understanding, or any amendment to it, is signed by them,
publish it in any manner they consider appropriate.

®)) The Commission and the Communications
Authority must make available copies of any Memorandum of
Understanding prepared and signed under this section and of
all amendments made to it—
(a) at their offices during ordinary business
hours;
(b) through the Internet or a similar
electronic network; and
(¢) in any other manner they consider
appropriate.
(6) A Memorandum of Understanding prepared and
signed under this section and all amendments made to it are

not subsidiary legislation.”.



328

e — 20128&F6H13H

LEGISLATIVE COUNCIL — 13 June 2012

New

By adding—

“162A. Determination of turnover
of undertaking

(D) For the purposes of this Ordinance, the turnover
of an undertaking is to be determined in accordance with the
regulations made by the Secretary for Commerce and
Economic Development under subsection (2).

(2)  The Secretary for Commerce and Economic
Development may, by regulations published in the Gazette,
provide for the determination of the turnover of an
undertaking.

(3)  Without limiting subsection (2), the regulations
made under that subsection may—

(a)  specify a period as the turnover period of
an undertaking for the purpose of section
5(4) or 6(3) of Schedule 1;

(b) provide for different ways for the
determination of the turnover of an
undertaking obtained in Hong Kong or
outside Hong Kong; and

(¢) provide for different ways for the
determination of the turnover of an
undertaking in respect of different
periods, including—

(1) a calendar year;
(ii)  a financial year; and
(iii)  a period specified as the turnover

period of the undertaking under

paragraph (a).”.
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166(1)(d)

167(1)(b)(ii)

167(1)(b)(iii)

167(3)

172(3)

174(1)

176(1)

176(2)

176(2)

176(3)()

By deleting subparagraph (ii) and substituting—

“(ii) by sending it by post in a letter addressed to the
undertaking at any place in Hong Kong at which the
undertaking carries on business or, if the undertaking’s
address is unknown, addressed to the undertaking’s last

known place of business;”.

By adding “this Part or” after “under”.

By deleting “required” and substituting “ordered”.

In the definition of “officer”, in paragraph («), by adding “company”

before “secretary”.

In the Chinese text, by deleting “3%” and substituting “¢”.

By adding “company” before “secretary” (wherever appearing).

By deleting “Authority” and substituting “(Miscellaneous

Provisions)™.

By deleting “Authority” and substituting “(Miscellaneous

Provisions)”.

In the Chinese text, by deleting “Tf* " and substituting R AR
%’7.

By deleting “Authority” and substituting “(Miscellaneous

Provisions)™.
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176(5)(b) By deleting “that date” and substituting “the date on which the

regulations are published in the Gazette™.

Schedule 1 By deleting “& 36]” and substituting “, 36 & 162A]”.

Schedule 1, By deleting paragraph (a) and substituting—
section 1 “(a) contributes to—
(1) improving production or distribution; or
(ii)  promoting technical or economic progress,
while allowing consumers a fair share of the resulting

benefit;”.

Schedule 1 By adding—
“4. Mergers

(D) To the extent to which an agreement (either on
its own or when taken together with another agreement) results
in, or if carried out would result in, a merger, the first conduct
rule does not apply to the agreement.

(2) To the extent to which conduct (either on its
own or when taken together with other conduct) results in, or if
engaged in would result in, a merger, the second conduct rule

does not apply to the conduct.

5. Agreements of lesser
significance

(1)  The first conduct rule does not apply to—

(a) an agreement between undertakings in
any calendar year if the combined
turnover of the undertakings for the
turnover period does not exceed

$200,000,000;
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(b) a concerted practice engaged in by
undertakings in any calendar year if the
combined turnover of the undertakings
for the turnover period does not exceed
$200,000,000; or

(¢) a decision of an association of
undertakings in any calendar year if the
turnover of the association for the
turnover period does not exceed
$200,000,000.

(2)  Subsection (1) does not apply to an agreement, a
concerted practice, or a decision of an association of
undertakings, that involves serious anti-competitive conduct.

3) Subject to subsection (4), the turnover period of
an undertaking is—

(a)  ifthe undertaking has a financial year, the
financial year of the undertaking that
ends in the preceding calendar year; or

(b) if the undertaking does not have a
financial year, the preceding calendar
year.

(4)  The turnover period of an undertaking is the
period specified as such for the purpose of this subsection in
the regulations made under section 162A(2) if—

(@) for an undertaking that has a financial
year—

(1) the undertaking does not have a
financial year that ends in the
preceding calendar year; or

(i) the financial year of the
undertaking that ends in the



332

e — 20128&F6H13H
LEGISLATIVE COUNCIL — 13 June 2012

preceding calendar year is less
than 12 months; or

() for an undertaking that does not have a
financial year—

(1) the undertaking is not engaged in
economic activity in the preceding
calendar year; or

(ii) the period in which the
undertaking is engaged in
economic activity in the preceding
calendar year is less than 12
months.

(5)  In this section—

“preceding calendar year” (¥f /B 4F) means the calendar
year preceding the calendar year mentioned in
subsection (1)(a), (b) or (c);

“turnover” (‘& ZE%5H)—

(a)  inrelation to an undertaking that is not an
association of undertakings, means the
total gross revenues of the undertaking
whether obtained in Hong Kong or
outside Hong Kong; and

(b)) in relation to an association of
undertakings, means the total gross
revenues of all the members of the
association whether obtained in Hong

Kong or outside Hong Kong.

6. Conduct of lesser significance

(1)  The second conduct rule does not apply to

conduct engaged in by an undertaking the turnover of which
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does not exceed $40,000,000 for the turnover period.

(2)  Subject to subsection (3), the turnover period of

an undertaking is—

(a)

(b)

if the undertaking has a financial year, the
financial year of the undertaking that
ends in the preceding calendar year; or

if the undertaking does not have a
financial year, the preceding calendar

year.

(3)  The turnover period of an undertaking is the

period specified as such for the purpose of this subsection in

the regulations made under section 162A(2) if—

(@)

(b)

for an undertaking that has a financial

year—

(i) the undertaking does not have a
financial year that ends in the
preceding calendar year; or

(i) the financial year of the
undertaking that ends in the
preceding calendar year is less
than 12 months; or

for an undertaking that does not have a

financial year—

(i)  the undertaking is not engaged in
economic activity in the preceding
calendar year; or

(i) the period in which the
undertaking is engaged in
economic activity in the preceding
calendar year is less than 12

months.
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Schedule 2,
section 1(a)

Schedule 2,
section 1(b)

Schedule 2,
section 1

Schedule 2,
section 4

Schedule 2,
section 5

(4)  In this section—

“preceding calendar year” (¥f /3B 4E) means the calendar

year preceding the calendar year in which the conduct

mentioned in subsection (1) is engaged in;

“turnover” (% Z£%H) means the total gross revenues of an

undertaking whether obtained in Hong Kong or outside

Hong Kong.”.

By deleting “or”.

By deleting “61.” and substituting “61; or”.

By adding—
“©)

accept a new commitment in substitution for such a

commitment under section 61.”.

By deleting everything after “or variation™ and substituting—

19

(a) through the Internet or a similar
electronic network; and
(b) in any other manner the Commission

considers appropriate.”.

By deleting paragraph (b) and substituting—

“(0)

publishing the notice—

(i)  through the Internet or a similar electronic
network; and

(ii)  in any other manner the Commission considers
appropriate,

for the purpose of bringing the matter to which the
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Schedule 2,
section 9

Schedule 2,
section 10

Schedule 2,
section
12(2)(b)

Schedule 2,
section 12(2)

Schedule 2,
section 14

notice relates to the attention of those the Commission

considers likely to be affected by it.”.

By deleting everything after “withdrawal” and substituting—

13

(a) through the Internet or a similar
electronic network; and
(b) in any other manner the Commission

considers appropriate.”.

By deleting paragraph (b) and substituting—
“(b)  publishing the notice—

(i)  through the Internet or a similar electronic
network; and

(ii)  in any other manner the Commission considers
appropriate,

for the purpose of bringing the matter to which the

notice relates to the attention of those the Commission

considers likely to be affected by it.”.

By deleting “and”.

By adding—
“(ba) any other facts that the Commission considers to be

relevant to the proposed release; and”.

By deleting paragraph (@) and substituting—
“(a)  publish the release—

(i)  through the Internet or a similar electronic
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network; and
(ii)  in any other manner the Commission considers
appropriate; and”.
Schedule 2, In the English text, by deleting “the person who made the

section 14(b)

Schedule 2,
section 15

Schedule 2,
section 15

Schedule 3

Schedule 3,
section 2(b)

Schedule 5,
section 2(1)

Schedule 5,
section 5(1)(d)

Schedule 5,
section 5(3)

commitment” and substituting “that person”.

In the English text, by deleting “is” and substituting “must be”.

By deleting paragraph () and substituting—
“(b)  publishing the notice—

(i)  through the Internet or a similar electronic
network; and

(ii)  in any other manner the Commission considers
appropriate,

for the purpose of bringing the matter to which the

notice relates to the attention of those the Commission

considers likely to be affected by it.”.

By deleting «, 110 & 113]” and substituting “& 110]".

In the Chinese text, by deleting “ZE” and substituting “7]”".

By adding “and not more than 16 after 57,

In the Chinese text, by deleting “B{E T and substituting “ & E

.

In the definition of “officer”, in paragraph (a), by adding “company”

before “secretary”.
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Schedule 5, By adding “the remainder of” after “beyond”.
section 7(2)

Schedule 5, By deleting “For the purpose of determining the quorum, a” and

section 13(2) substituting “A”.

Schedule 5, By deleting “the merit of™.
section 18(d)

Schedule 5, In the Chinese text, by deleting “[z3 {4 and substituting “B(7Z

tion 27(2
section 27(2)(c) .

Schedule 5, By adding—

section 27 “4) Subsection (1) does not operate to entitle the
Director of Audit to question the merits of the policy
objectives of the Commission.”.

Schedule 5, By deleting “one” and substituting “a member of the Commission

section 28(3)

who is also a”.

Schedule 5 By adding—

“PART 7A
REGISTER AND DISCLOSURE OF INTERESTS

28A. Register of interest

(1) A member of the Commission, or a member of a
committee established by the Commission, must disclose to
the Commission any interest that the member has which is of a

class or description determined by the Commission under
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subsection (2)—

(a)

(b)

(c)

()

(e)

in the case of a member of the
Commission, on the member’s first
appointment to the Commission;

in the case of a member of the committee
who is not also a member of the
Commission, on the member’s first
appointment to the committee;

at the beginning of each calendar year
after the member’s appointment;

on becoming aware of the existence of an
interest not previously disclosed under
this subsection; and

after the occurrence of any change to an
interest previously disclosed under this

subsection.

(2)  The Commission may, for the purposes of this

section—

(@)

(b)

(c)

determine the class or description of the
interest required to be disclosed;
determine the details of the interest
required to be disclosed and the manner
in which such interest is to be disclosed;
and

from time to time change any matter

determined under paragraph (a) or (b).

(3)  The Commission is to establish and maintain a

register relating to any disclosure required to be made under

subsection (1) (the “register™).

(4)  If a person makes a disclosure as required by

subsection (1), the Commission must cause the person’s name
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and the particulars of the disclosure to be recorded in the
register, and if a further disclosure is made, the Commission
must cause the particulars of the further disclosure to be
recorded in the register.
(5) The Commission must make the register
available for inspection by any person—
(a) at the offices of the Commission during
ordinary business hours;
(b) through the Internet or a similar
electronic network; and
(¢) in any other manner the Commission

considers appropriate.

28B. Disclosure of interests

(1)  If amember of the Commission has—
(a)  a pecuniary interest, whether direct or
indirect; or
(b)  apersonal interest greater than that which
the member has as a member of the
general public,
in any matter under discussion at a meeting of the
Commission, the member must disclose the nature of the
interest at the meeting.
(2)  The following provisions apply for the purposes
of a disclosure under subsection (1)—
(a)  the disclosure must be recorded in the
minutes;
(b)  if the disclosure is made by the member
presiding, the member must vacate the
chair during the discussion;

(c) the member (including one who has



340

e — 20128&F6H13H

LEGISLATIVE COUNCIL — 13 June 2012

vacated the chair under paragraph (b))
must, if so required by the majority of the
other members present, withdraw from
the meeting during the discussion and
must not in any case, except as otherwise
determined by the majority of the other
members present, vote on any resolution
concerning the matter under the
discussion or be counted for the purpose
of establishing the existence of a quorum.

(3)  When a matter is being dealt with by way of the
circulation of written resolutions under section 17 of this
Schedule, and a member of the Commission has—

(a¢) a pecuniary interest in the matter,
whether direct or indirect; or
(b)  a personal interest in the matter greater
than that which the member has as a
member of the general public,
the member must disclose the nature of the interest by
attaching to the resolutions being circulated a note recording
the disclosure.

(4) If a member has made a disclosure under
subsection (3), the member’s signature (if any) is not to be
counted for the purpose of section 17(1) of this Schedule
unless the Chairperson directs otherwise.

(5)  If the member making a disclosure in respect of
a matter under subsection (3) is the Chairperson, section 17 of
this Schedule ceases to apply to the matter.

(6) The wvalidity of any proceeding of the
Commission is not affected by the failure by a member of the

Commission to comply with this section.



e — 20128&F6H13H
LEGISLATIVE COUNCIL — 13 June 2012

Schedule 5,
section 29(2)

Schedule 5,
section 29(2)

Schedule 5,
section 29(2)

Schedule 6

Schedule 6,
section 4

Schedule 6,
section 6

Schedule 7,
section 3(4)

(7)  Subsections (1), (2) and (6) apply to a member
of a committee established by the Commission, as if any
reference to the Commission in subsections (1) and (6) were a

reference to the committee.”.

By adding—

“(ba) the power to vary or revoke a block exemption order
under section 20;

(bb) the power to issue an infringement notice under section
66;”.
By adding—

“(ca) the duty to give a copy of its annual report, its statement
of accounts, and the auditor’s report on the statement of
accounts, to the Chief Executive under section 26 of
this Schedule;”.

By adding—
“(la)y  the power to appeal to the courts;”.

In the heading, by deleting “MAY™ and substituting “MUST”.

In the Chinese text, by deleting “J 2L ¥ E H 8 F 8™ and

substituting “¥F 7F 25 5 B¢ E A

By deleting “other parties” and substituting “the other party”.

In the Chinese text, by deleting “E &) and substituting “EH 3"

341
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Schedule 7, In the heading, by deleting “to” and substituting “that may”.
section 6
Schedule 7, In the Chinese text, by deleting “JE & Hi” and substituting “&Hf”.

section 10(3)

Schedule 7, In the Chinese text, by deleting “JE & £ and substituting “& #§”.
section 10(5)

Schedule 7, In the English text, by deleting “carries” and substituting “has
section carried”

11(1)(@) '

Schedule 7, By deleting subsection (1) and substituting—

section 12

“(1) Before making a decision on an application
made under section 11 of this Schedule, the Commission
must—

(@) in order to bring the application to the
attention of those the Commission
considers likely to be affected by the
decision, publish notice of the
application—

(1) through the Internet or a similar
electronic network; and

(i) in any other manner the
Commission considers
appropriate; and

(b)  consider any representations about the
application that are made to the

Comumission.”.

Schedule 7, In the Chinese text, by deleting “RHV{T{7]{TE)” and substituting
section 14
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Schedule 7,
section 15(2)

Schedule 7,
section 15

Schedule 7,
section 15(6)

Schedule 7,
section 16

BRI

By deleting everything before paragraph (a)(i) and substituting—
“(2) Before rescinding a decision under this section,
the Commission must—
(a)  in order to bring the proposed rescission
to the attention of those persons the
Commission considers likely to be
affected by it, publish notice of the

proposed rescission—"".

By adding—
“(2A) The notice referred to in subsection (2) must be
published—
(a) through the Internet or a similar
electronic network; and
(b) in any other manner the Commission

considers appropriate.”.

In the Chinese text, by deleting “{F{a]” and substituting “{F{a]”".

By deleting subsection (3) and substituting—
“(3) The Commission must make the register
available for inspection by any person—

(a) at the offices of the Commission during

ordinary business hours;
(b)  through the Internet or a similar

electronic network; and
(¢) in any other manner the Commission

considers appropriate.”.
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Schedule 7,
section 17(4)

Schedule 7,

section 17

Schedule 8

By adding “the Legislative Council and” after “consult™.

By deleting subsection (5) and substituting—

“(5) The Commission must make available copies of
all guidelines issued under this section and of all amendments
made to them—

(a)  at the offices of the Commission during
ordinary business hours;

(b)  through the Internet or a similar
electronic network; and

(¢) in any other manner the Commission
considers appropriate.

(6) A person does not incur any civil or criminal
liability only because the person has contravened any
guidelines issued under this section or any amendments made
to them.

(7)  If, in any legal proceedings, the Tribunal or any
other court is satisfied that a guideline is relevant to
determining a matter that is in issue—

(a)  the guideline is admissible in evidence in
the proceedings; and

(b)  proofthat a person contravened or did not
contravene the guideline may be relied on
by any party to the proceedings as
tending to establish or negate the matter.

(8)  Guidelines issued under this section and all

amendments made to them are not subsidiary legislation.”.

In the Chinese text, in the heading, by deleting “#HEf "~ and
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substituting “E 4"

Schedule 8, By renumbering the section as section 5(1).
section 5

Schedule 8, By adding—
section 5 “(2)  Schedule 1 is amended by adding—
“Registrar of the Competition Tribunal
Senior Deputy Registrar, Competition Tribunal
Deputy Registrar, Competition Tribunal”
after—

“Assistant Registrar, High Court”.”.

Schedule 8 By deleting section 7.
Schedule 8 By deleting Part 5.

Schedule 8, By deleting “115” and substituting “123”.

section 23

Schedule 8, In the heading, by deleting “AUTHORITY” and substituting
Part 7 “(MISCELLANEOUS PROVISIONS)”.

Schedule 8 By deleting section 24 and substituting—

“24.  Interpretation

(1)  Section 2 of the Broadcasting (Miscellaneous
Provisions) Ordinance (Cap. 391) is amended, in the Chinese
text, in the definition of “EEERFFZ EE", by repealing
“gr o ” and substituting “& ; .

(2)  Section 2 is amended by adding—
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““Commission” (i Z= & ) means the Competition
Commission established by section 128 of the
Competition Ordinance ( of 2010);™.”.

Schedule 8, By deleting “Broadcasting”.
section 34(2)

Schedule 8 By adding—

“PART 10

AMENDMENTS TO COMMUNICATIONS AUTHORITY
ORDINANCE

39.  Functions of Authority

Section 4 of the Communications Authority Ordinance

(Cap. 616) is amended by adding—
“(1A) The Authority has all the functions
conferred on it by or under Part 11 of the Competition

Ordinance ( 0of 2010).”.”.

Schedule 9, In the Chinese text, in the definition of “[FH (FEEHEHI) ~, by

section 1 N o
deleting “Z) - ” and substituting “&) ; .

Schedule 9, By deleting the definition of “pre-amended Broadcasting Authority

section 1 . s
Ordinance”.

Schedule 9, By adding—

section 1 . . . .
““pre-amended Broadcasting (Miscellaneous Provisions)

Ordinance” (JFUE (BERECHEEFEOFRB) ) means the
Broadcasting (Miscellaneous Provisions) Ordinance
(Cap. 391) in force immediately before the

commencement date;”.
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Schedule 9,
section 2

Schedule 9,
section 3(2)(a)

Schedule 9,
section 3(8)

Schedule 9,
section 3

Schedule 9,
section 4

Schedule 9,
section 4(1)

Schedule 9,
section 4(2)(a)

Schedule 9,
section 4(2)

Schedule 9,
section 4(3)

Schedule 9,
section 4(3)

By deleting “Authority” and substituting “(Miscellaneous

Provisions)”.

In the Chinese text, by deleting “Z#4:” (wherever appearing) and
substituting “{EH{".

By deleting “Telecommunications Authority” (wherever appearing)

and substituting “Communications Authority”.

By deleting subsection (9).

In the heading, by deleting “Authority” and substituting

“(Miscellaneous Provisions)”.

In the definition of “pre-amended Ordinance”, in paragraph (a), by

deleting “Authority” and substituting “(Miscellaneous Provisions)”.

In the Chinese text, by deleting “3%4=" (wherever appearing) and
substituting “fEH{™.

In the Chinese text, by deleting “F] 17" and substituting “FH|7E”.

In the Chinese text, by adding “#&#&" before “5@FH”.

In the Chinese text, by deleting “Z]17” and substituting “#/E".
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Amendments moved by the Honourable Mrs Regina IP LAU Suk-vee, GBS. JP
Clause Amendment Proposed
[N'%.A_T_I‘ZED__: By deleting “This™ and substituting “Subject to subsection (3), this”.
e, DY adding—

“(3)  Sections 6 and 21 may only come into
operation after the guidelines referred to in section 35 have
been approved by the Legislative Council under section
35(4A)(a).”.

3(1) By adding “if the conditions in subsection (4) are fulfilled” after
“statutory body”.

3 By deleting subclause (2).

3 By deleting subclause (3) and substituting—

“3) In this section, a reference to a statutory body
includes an employee or agent of the statutory body, acting in
that capacity.”.

3 By adding—

“(4)  The conditions referred to in subsection (1)

are—

(a)  the statutory body is not engaging in an
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economic activity in direct competition
with another undertaking;

(b) the economic activity of the statutory
body is not affecting the economic
efficiency of a specific market; and

(c) the economic activity of the statutory
body is directly related to the provision
of an essential public service or the

implementation of public policy.”.

5 By deleting subclause (1) and substituting—

“(1)  The Chief Fxecutive in Council may, on being
satisfied that there are exceptional and compelling reasons of
public policy, by regulation disapply the provisions referred
to in section 3(1) to—

(a)  any person; or
(b) any person, to the extent that the person
is engaged in an activity specified in the

regulation.”.

5 By deleting subclause (2).

5 By deleting subclause (3) and substituting—
“3) In this section, a reference to a person includes

an employee or agent of the person, acting in that capacity.”.

35(1) By adding—

NEGATIVED, T . C g .
--------- ' “(aa) indicating the manner in which it expects to interpret

the expressions “market” (Fi%5), “market power” (1

IEHESN) and “substantial degree of market power” (£
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EIEEAYTISMESY) used in this Ordinance;”.

35 _____ By adding—

I NEGATIVED |

“(4A) Without limiting subsection (4)—

(a) before any guidelines are first issued
under this section, the guidelines must
be submitted to the Legislative Council
for approval; and

(b)  before any amendments to the guidelines
are issued under this section, the
amendments must be submitted to the
Legislative Council for approval.

(4B) The Legislative Council may by resolution
amend the whole or any part of the guidelines or amendments

submitted under subsection (4A).”.

35 By deleting subclause (5) and substituting—

I NEGATIVED |

“(5)  The Commission must make available copies
of all guidelines issued under this section and of all
amendments made to them—

(a) at the offices of the Commission during

ordinary business hours;
(b) through the Internet or a similar

electronic network; and
(¢) in any other manner the Commission

considers appropriate.

(6) A person does not incur any civil or criminal
liability only because the person has contravened any
guidelines issued under this section or any amendments made

to them.
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N If, in any legal proceedings, the Tribunal or any
other court is satisfied that a guideline is relevant to
determining a matter that is in issue—

(a)  the guideline is admissible in evidence in
the proceedings; and

(b) proof that a person contravened or did
not contravene the guideline may be
relied on by any party to the proceedings
as tending to establish or negate the
mafter.

(&) Guidelines issued under this section and all

amendments made to them are not subsidiary legislation.”.
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Competition Bill

Committee Stage

Amendments moved by the Honourable Ronny TONG Ka-wah, SC

Clause Amendment Proposed

2 By deleting the definition of “statutory body”.

3 By deleting the clause.

4 By deleting the clause.

5 By deleting the clause.

9(1)(b) By deleting “section 15;” and substituting “section 15; or”.
9(1)c) By deleting “; or” and substituting a full stop.

9(1) By deleting paragraph (d).

24(1)(a) By deleting “Schedule 1;” and substituting “Schedule 1;»or”.
24(1)(b) By deleting “; or” and substituting a full stop.

24(1) By deleting paragraph (c).

Schedule 1 By adding—
“4. Mergers

(1)  To the extent to which an agreement (either on
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its own or when taken together with another agreement)
results in, or if carried out would result in, a merger, the first
conduct rule does not apply to the agreement.

(2) To the extent to which conduct (either on its
own or when taken together with other conduct) results in, or
if engaged in would result in, a merger, the second conduct

rule does not apply to the conduct.

3. Agreements of lesser
significance

(1)  The first conduct rule does not apply to—

(¢) an agreement between undertakings in
any calendar year if the combined
turnover of the undertakings for the
turnover period does not exceed
$100,000,000;

(b) a concerted practice engaged in by
undertakings in any calendar year if the
combined turnover of the undertakings
for the turnover period does not exceed
$100,000,000; or

(¢) a decision of an association of
undertakings in any calendar year if the
turnover of the association for the
turnover period does not exceed
$100,000,000.

(2)  Subsection (1) does not apply to an agreement,
a concerted practice, or a decision of an association of
undertakings, that involves serious anti-competitive conduct.

(3)  Subject to subsection (4), the turnover period of

an undertaking is—
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(a)

(b

if the undertaking has a financial year,

the financial year of the undertaking that

ends in the preceding calendar year; or

if the undertaking does not have a

financial year, the preceding calendar

year.

(4)  The turnover period of an undertaking is the

period specified as such for the purpose of this subsection in

the regulations made under section 162A(2) if—

(@

&)

for an undertaking that has a financial

year—

®

(iD)

the undertaking does not have a
financial year that ends in the
preceding calendar year; or

the financial year of the
undertaking that ends in the
preceding calendar year is less

than 12 months; or

for an undertaking that does not have a

financial year—

®

(i)

the undertaking is not engaged in
economic  activity in  the
preceding calendar year; or

the period in which the
undertaking is engaged in
economic  activity in  the
preceding calendar year is less

than 12 months.

(5)  In this section—

“preceding calendar year” (¥f_E/Af&4E) means the calendar
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year preceding the calendar year mentioned in
subsection (1)(a), (b) or (¢);
“turnover” (‘& FEFH)—

(a) in relation to an undertaking that is not
an association of undertakings, means
the total gross revenues of the
undertaking whether obtained in Hong
Kong or outside Hong Kong; and

(b) in relation to an association of
undertakings, means the total gross
revenues of all the members of the
association whether obtained in Hong

Kong or outside Hong Kong.

6. Conduct of lesser significance

(1)  The second conduct rule does not apply to
conduct engaged in by an undertaking the turnover of which
does not exceed $11,000,000 for the turnover period.

(2)  Subject to subsection (3), the turnover period of
an undertaking is—

(a) if the undertaking has a financial year,
the financial year of the undertaking that
ends in the preceding calendar year; or

() if the undertaking does not have a
financial year, the preceding calendar
year.

(3)  The turnover period of an undertaking is the
period specified as such for the purpose of this subsection in
the regulations made under section 162A(2) if—

(@) for an undertaking that has a financial

year—



e — 20128&F6H13H
356 LEGISLATIVE COUNCIL — 13 June 2012

(i)  the undertaking does not have a
financial year that ends in the
preceding calendar year; or

(i) the financial year of the
undertaking that ends in the
preceding calendar year is less
than 12 months; or

()  for an undertaking that does not have a
financial year—

(i) the undertaking is not engaged in
economic  activity in  the
preceding calendar year; or

(i) the period in which the
undertaking is engaged in
economic  activity in  the
preceding calendar year is less
than 12 months.

(4)  In this section—

“preceding calendar year” (3 _F/\f&4E) means the calendar
year preceding the calendar year in which the conduct
mentioned in subsection (1) is engaged in;

“turnover” (%5 Z£%H) means the total gross revenues of an

undertaking whether obtained in Hong Kong or

outside Hong Kong.”.

Schedule 7, By deleting everything after “if completed” and substituting “be,
section 11(2) excluded from the application of the merger rule by or as a result of

section 8 (Exclusions) of this Schedule.”.
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Appendix |
WRITTEN ANSWER

Written answer by the Secretary for Security to Mr IP Wai-ming's
supplementary question to Question 5

As regards the information disseminated to the media in respect of the incident
which occurred on a passenger flight of Cathay Pacific Airways on 16 April
2012, the information disseminated to the media in the form of "Attention News
Editors" through the Government News and Media Information System of the
Information Services Department (only available in English) is provided at Annex
for Members' reference.
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Annex

b £

Information disseminated to the medla in the form of “Attentmn News
Editors™ through the Government News and- Mcdm infarmatlon System of
the Information Services Department: at 9 26 p m. of" I() Apri] 2012 (only
available in English)

RN AR R %MTWMH%*U%LﬁW +
AL T EE ﬁﬂ&%ﬁﬁ%%rmﬁﬁ i
HEMTHEBBENER (JHKE Y IIM&)

PPRB INC: Request for Police.assiétance;A

********‘k**************}c***‘**'kiﬂ'*:k-*'k**,***_v

Below please find i.nf,orméx‘cion.oh‘an incident
report received by the ‘Police: |

1. Request for Police a.;SLstam,e / 1 Cheong Hong -
Road, Airport / 1930 hours '

Police Report No. 278
Issued by PPRB
Ends/Monday, April 16, 2012

Issued at HKT 21:26



