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GENERAL
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TABLING OF PAPERS

AR ERE CGRERAN) B21Q)RH TR

The following papers were laid on the table under Rule 21(2) of the Rules of

Procedure:

HOTH  — BABAATAHBERESZRAWMEH
“E-ZEAA-BE - F——F/AA=t—H

HOSHE  — WRBEER011/126#

HOOM  — MHRMEFHEEEAG001-126H

(AREPIHE) EAGES

(~FEENEWNSHEOHE) ZATRS

(201267 BRI (T RBHFH)ETDRMEER) ZEGHE

1 B 7 AR 9 S 4 D7 AL AL 19 O B Y 9

BEFMNEZIILETNZHE LR EEREERE G RS

No.97 —

Children's Education Trust for the period of 1%
2010 to 31% August 2011

Report by the Trustee of the Correctional Services

September
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No.98 —  Airport Authority Hong Kong Annual Report 2011/12
No.99 —  Securities and Futures Commission Annual Report 2011-12

Report of the Bills Committee on Companies Bill

Report of the Bills Committee on Residential Properties (First-hand Sales)
Bill

Report of the Bills Committee on Trade Descriptions (Unfair Trade
Practices) (Amendment) Bill 2012

Report of the Legislative Council Select Committee to Study Mr LEUNG
Chun-ying's Involvement as a Member of the Jury in the West Kowloon
Reclamation Concept Plan Competition and Related Issues

#E
ADDRESSES

T :BE BEREHEEGRIEG WK A DTS JURE
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Report of the Legislative Council Select Committee to Study Mr LEUNG
Chun-ying's Involvement as a Member of the Jury in the West Kowloon
Reclamation Concept Plan Competition and Related Issues
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Measures to Tackle Sales of Illicit Cigarettes
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1.36 pm

G -

Meeting suspended.

2054057

2.40 pm

7 30 B 7 0k 1

Council then resumed.
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Council went into Committee.
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Mr WONG Yuk-man rose to claim a division.
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THE CHAIRMAN announced that there were 45 Members present, 42 were in
favour of the amendments and two abstained. Since the question was agreed by
a majority of the Members present, he therefore declared that the amendments
were passed.
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Mr LEUNG Kwok-hung rose to claim a division.
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THE CHAIRMAN announced that there were 47 Members present and 46 were
in favour of the motion. Since the question was agreed by a majority of the
Members present, he therefore declared that the motion was passed.
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Mr LEUNG Kwok-hung rose to claim a division.
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THE CHAIRMAN announced that there were 48 Members present, 39 were in
favour of the motion and eight abstained. Since the question was agreed by a
majority of the Members present, he therefore declared that the motion was
passed.
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Mr James TO rose to claim a division.
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THE CHAIRMAN announced that there were 45 Members present, 28 were in
favour of the amendment and 16 against it. Since the question was agreed by a
majority of the Members present, he therefore declared that the amendment was
passed.
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THE CHAIRMAN announced that there were 45 Members present, 41 were in
favour of the motion, one against it and two abstained. Since the question was
agreed by a majority of the Members present, he therefore declared that the
motion was passed.
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Mr LEUNG Kwok-hung rose to claim a division.
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THE CHAIRMAN announced that there were 48 Members present, 46 were in
favour of the motion and one abstained. Since the question was agreed by a
majority of the Members present, he therefore declared that the motion was
passed.

WE ML -

EREXIR EEEEAESE

?

\MH
]

ERREZE BRI SMER E  #ATE8 B “personal data”Fq countable
nounp¥ Fyuncountable noun - LB 15 ERL & B —HY o 1E5E M =09
BIE » B EREEFTHEAHKL —0 » EFE -

BOIMNE - EHXE - ERAZSEER G E R R E O R
HESRZ - plamEs s~ An GEHEFSEHEBERA) » &5 F4



iEg — 20125 6H27H
LEGISLATIVE COUNCIL — 27 June 2012 191

AEEey . WENMZEFEER.....7 “ZEFER RS ERATA
MMFZOEFER” (FEBEMRELARL) ~ (E2HHE
PG K CIRITREARAN) - %% -

EEHRT —EME . flaw X OEEENLE s EATHEF
o BB AFFHEHMEEARERE - (HE  BERTIEEMGH S » £
& EREY:  RIF R R — o (HEBFAINEE K - Tl » B A
CHFREMEINER » i —EO R S0E - BREHBEEZN T -
FIME R 89 5 2k = 5 - MR T HE T 2= > DUBERA M - 2K 2 5k
“those data”p{{ y“the data” » L FEER "M B “ZER” » JRF“H L
HAER "R BMEMAER” EEB/IEBIE - REFMEELEFIHLEIE
HEKERKIET -

H®RAEB ] SE BT G RO - 25— 8 RE (# Fr a8 0 ml 80
R el R AR e Y GE B B BORtE I R E - R AR R B BUR By
FRE - BUFBED] - HE WA — o RIEF R % EF (BB M E
Al EREBEERER > HME 258 E=EENR ? TR EER”
gl “are” ~ “data are”My{R3C - B AL E E R 7 E M E N —
{1 el R - PP A7 1258 & & IR EUR -

BEIRAMEBRIRER : £F  HEERREEN A RENET - &
EEM 2R ZEgERERE - RXESK  CIEHFEMER L
HEH HERE -

EEEIRE  WEERS R FRFAER T RHAREE
Z o WAEMEERR - BRIFERT -

(ZE#TF)



kg — 20128%6A27H

192 LEGISLATIVE COUNCIL — 27 June 2012
EEEIFE  KHWERTF -
(BEZEHEF)

EHFRFEEREERILHARR -

Mr WONG Yuk-man rose to claim a division.
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THE CHAIRMAN announced that there were 46 Members present, 43 were in
favour of the motion and two abstained. Since the question was agreed by a
majority of the Members present, he therefore declared that the motion was
passed.
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Council then resumed.
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Mr LEUNG Kwok-hung rose to claim a division.
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THE PRESIDENT announced that there were 47 Members present, 45 were in
favour of the motion and one abstained. Since the question was agreed by a
majority of the Members present, he therefore declared that the motion was
passed.
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Annex |

Personal Data (Privacy) (Amendment) Bill 2011

Committee Stage

Amendments moved by the Secretary for Constitutional and Mainland Affairs

Clause Amendment Proposed

1 By deleting subclause (2) and substituting—

“(2) Subject to subsection (3), this Ordinance comes into
operation on 1 October 2012.

(3) Sections 20, 21, 37(2), 38 and 42 come into operation on a
day to be ap&ointed by the Secretary for Constitutional and
Mainland Affairs by notice published in the Gazette.”.

3 By adding before subclause (1)—

“(1A) Section 2(1)—
Repeal the definition of data user return
Substitute
“data user return (& F|{F % FE3) means a return

submitged to the Commissioner under section 14(4)
and, if applicable, corrected under section

14A(5);$3-95'
3 By adding—
“(2A) Section 2(1), Chinese text, definition of Z7HES F—
Repeal
g\.,@. o
Substitute
‘h@. ; ki ° 71.

33) By adding—

“change notice ("% ¥ ;& ) means a notice served on the
Commissioner under section 14(8) and, if applicable,
corrected under section 14A(5);™.

4 By deleting subclause (2).
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7 By deleting subclause (1) and substituting—

“(1) Section 14(4)—
Repeal
“data user return”
Substitute
“return”.
(1A) Section 14(5)(b), English text—
Repeal
“be obtained by”.
(1B) Section 14(7), English text—
Repeal
“be obtained by”.
(1C) Section 14(9)(a), after the semicolon—
Add
“and”.
(1D) Section 14(9)(b)—
Repeal
“:. and”
Substitute a full stop.
(1E) Section 14(9)—
Repeal paragraph (c).”.

7(3) In the proposed section 14(11), by deleting “submitted to, or notice served

on, the Commissioner” and substituting “or change notice”.

8 In the proposed section 14A(1), by deleting everything after “data user

return” and substituting—

“or change notice, the Commissioner may, by written notice served
on any of the persons specified in subsection (2), reasonably
require the person—

(a)  to provide any document, record, information or thing
specified in the written notice; and

(b)  torespond in writing to any question specified in the written
notice.”.

8 In the proposed section 14A(2)(b), by adding “or change notice” after

“data user return’.
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8

In the proposed section 14A(3), by deleting “this or”.

In the proposed section 14A(4), by deleting everything after “subsection
(1), the Commissioner” and substituting “has reasonable grounds to
believe that any information in a data user return or change notice is
inaccurate, the Commissioner may, by written notice, require the data user

to correct the information in the data user return or change notice.”.

In the proposed section 14A(5), by deleting “the period” and substituting

“such reasonable period as is”.

In the proposed section 14A, by adding—

“(5A) A person who contravenes subsection (5) comnnts an
offence and is liable on conviction to a fine at level 3.”

In the proposed section 14A, by adding—

“(7) A data user who, in purported comphance with a notice
under subsection (4), knowm%ly or recklessly in a data user
return or change notice supplies any information which is
false or misleading in a material particular, commits an
offence and is liable on conv1ct10n to a fine at level 3 and to
imprisonment for 6 months.”

By adding before subclause (1)—

“(1A) Section 15—
Repeal subsection (1)
Substitute

“(1) The Commissioner must keep and maintain a register
of data users who have submitted data user returns,
using information in those returns and in any change
notices.”.

(1B) Section 15(2)(b)—
Repeal

“under section 14(4), such particulars of the information
supplied in that return”

Substitute
“, such particulars of the information supplied in that return
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11(2)

11(2)

13(3)

21

and any change notice”.
(1C) Section 15(3)—

Repeal

“prescribed form”

Substitute

“specified form™.”.

In the proposed section 18(5)(a), in the English -text, by deleting

“informing” and substituting “inform™.

In the proposed section 18(5)(b), in the English text, by deleting
“supplying” and substituting “supply”.

In the proposed section 20(3)(ea), by deleting “disclose the personal data

which is the subject of”” and substituting “comply with”.

By deleting the proposed Part VIA and substituting—

“Part VIA
Use of Personal Data in Direct Marketing and Provision of
Personal Data for Use in Direct Marketing
Division 1
Interpretation

35A. Interpretation of Part VIA
(1) Inthis Part—

consent ([&] &), in relation to a use of personal data in direct
marketing or a provision of personal data for use in
direct marketing, includes an indication of no
objection to the use or provision;

direct marketing (E#{£$H) means—

(a) the offering, or advertising of the availability,
of goods, facilities or services; or

(b)  the solicitation of donations or contributions
for charitable, cultural, philanthropic,
recreational, political or other purposes,

through direct marketing means;

direct marketing means (B (€55 777%) means—

(a) sending information or goods, addressed to
specific persons by name, by mail, fax,
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electronic mail or other means of
communication; or

(b)  making telephone calls to specific persons;

marketing subject ({E $H1Z FY), in relation to direct
marketing, means—

(a)  any goods, facility or service offered, or the
availability of which is advertised; or

(b) any purpose for which donations or
contributions are solicited;

permitted class of marketing subjects (0] 5B H{E $51E
HY), in relation to a consent by a data subject to an
intended use or provision of personal data, means a
class of marketing subjects—

(a) thatis specified in the information provided to
the data subject under section 35C(2)(b)(ii) or
35J(2)(b)(iv); and

(b) inrelation to which the consent is given;

permitted class of persons (ZFF]3EF] A=), in relation to a
consent by a data subject to an intended provision of
personal data, means a class of persons—

(a)  thatis specified in the information provided to
thed data subject under section 35J(2)(b)(iii);
an

(b)  inrelation to which the consent is given;

permitted kind of personal data (FF0]fE8E{E AEE), in
relation to a consent by a data subject to an intended
use or provision of personal data, means a kind of
personal data—

(a)  thatis specified in the information provided to
the data subject under section 35C(2)(b)(i) or
35J(2)(b)(ii); and

(b)  inrelation to which the consent is given;

response channel ([5]fE3%1X) means a channel provided by
a data user to a data subject under section 35C(2)(c)
or 35J(2)(c).

(2) For the purposes of this Part, a person provides
personal data for gain if the person provides personal
data in return for money or other property,
irrespective of whether—

(a)  the return is contingent on any condition; or

(b)  the person retains any control over the use of
the data.

Division 2
Use of Personal Data in Direct Marketing



e — 20128 6H27H
244 LEGISLATIVE COUNCIL — 27 June 2012

35B. Application

This Division does not apply in relation to the offering, or
advertising of the availability, of—

(a)  social services run, subvented or subsidized
by the Social Welfare Department;

(b)  health care services provided by the Hospital
Authority or Department of Health; or

(c)  any other social or health care services which,
if not provided, would be likely to cause
sefrious harm to the physical or mental health
O .

@) the individual to whom the services are
intended to be provided; or

(i)  any other individual.

35C. Data user to take specified action before using personal
data in direct marketing

(1)

)

3)

(4)

®)

Subject to section 35D, a data user who intends to use
a data subject’s personal data in direct marketing
must take each of the actions specified in subsection

().
The data user must—
(a)  inform the data subject—

(i)  that the data user intends to so use the
personal data; and

(ii)  that the data user may not so use the
data unless the data user has received
the data subject’s consent to the
intended use;

(b)  provide the data subject with the following
information in relation to the intended use—

(i) the kinds of personal data to be used;
and

(i)  the classes of marketing subjects in
relation to which the data is to be used;
and

(¢) provide the data subject with a channel
through which the data subject may, without
charge by the data user, communicate the data
subject’s consent to the intended use.

Subsection (1) applies irrespective of whether the
personal data is collected from the data subject by the
data user.

The information provided under subsection (2)(a)
and (b) must be presented in a manner that is easily
understandable and, if in written form, easily
readable.

Subject to section 35D, a data user who uses a data
subject’s personal data in direct marketing without
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(6)

(7)

taking each of the actions specified in subsection (2)
commits an offence and is liable on conviction to a
fine of $500,000 and to imprisonment for 3 years.

In any proceedings for an offence under subsection
(5), it is a defence for the data user charged to prove
that the data user took all reasonable precautions and
exercised all due diligence to avoid the commission
of the offence.

In any proceedings for an offence under subsection
(5), the burden of proving that this section does not
apply because of section 35D lies on the data user.

35D. Circumstances under which section 35C does not apply

(D

)

If, before the commencement date—

(a)  adatasubject had been explicitly informed by
a data user in an easily understandable and, if
informed in writing, easily readable manner of
the intended use or use of the data subject’s
personal data in direct marketing in relation to
a class of marketing subjects;

(b)  the data user had so used any of the data;

(c)  the data subject had not required the data user
to cease to so use any of the data; and

(d)  the data user had not, in relation to the use,
contravened any provision of this Ordinance
as in force as at the time of the use,

then section 35C does not apply in relation to the
intended use or use, on or af?er the commencement
date, of the data subject’s relevant personal data, as
updated from time to time, in direct marketing in
relation to the class of marketing subjects.

If—

(a)  adata subject’s personal data is provided to a
data user by a person other than the data
subject (third person); and

(b)  the third person has by notice in writing to the
data user—

(1) stated that sections 35J and 35K have
been complied with in relation to the
provision of data; and

(ii))  specified the class of marketing
subjects in relation to which the data
may be used in direct marketing by the
data user, as consented to by the data
subject,

then section 35C does not apply in relation to the
intended use or use by the data user of the data in
direct marketing in relation to that class of marketing
subjects.
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35E.

3)

In this section—

commencement date (FEA % HHEE) means the date on

which this Part comes into operation;

relevant personal data (5 RR{ENEH}), in relation to a

data subject, means any personal data of the data
subject over the use of which a data user had control
immediately before the commencement date.

Data user must not use personal data in direct

marketing without data subject’s consent

(D

(2)

3)

(4)

()

A data user who has complied with section 35C must
not use the data subject’s personal data in direct
marketing unless—

(a)  the data user has received the data subject’s
consent to the intended use of personal data,
as described in the information provided by
the data user under section 35C(2)(b), either
generally or selectively;

(b) ifthe consent is given orally, the data user has,
within 14 days from receiving the consent,
sent a written confirmation to the data subject,
confirming—

() the date of receipt of the consent;

(ii)  the permitted kind of personal data;
and

(i)  the permitted class of marketing
subjects; and

(c) the use is consistent with the data subject’s
consent.

For the purposes of subsection (1)(c), the use of
personal data is consistent with the data subject’s
consent if—

(a)  the personal data falls within a permitted kind
of personal data; and

(b)  the marketing subject in relation to which the
data is used falls within a permitted class of
marketing subjects,

A data subject may communicate to a data user the
consent to a use of personal data either through a
response channel or other means.

A data user who contravenes subsection (1) commits
an offence and is liable on conviction to a fine of
$500,000 and to imprisonment for 3 years.

In any proceedings for an offence under subsection
(4), it is a defence for the data user charged to prove
that the data user took all reasonable precautions and
exercised all due diligence to avoid the commission
of the offence.
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35F.

35G.

35H.

Data user must notify data subject when using personal
data in direct marketing for first time

(1) A data user must, when using a data subject’s
personal data in direct marketing for the first time,
inform the data subject that the data user must,
without charge to the data subject, cease to use the
data in direct marketing if the data subject so
requires.

(2)  Subsection (1) applies irrespective of whether the
gersonal data is collected from the data subject by the
ata user.

(3) A data user who contravenes subsection (1) commits
an offence and is liable on conviction to a fine of
$500,000 and to imprisonment for 3 years.

(4)  In any proceedings for an offence under subsection
(3), it is a defence for the data user charged to prove
that the data user took all reasonable precautions and
exercised all due diligence to avoid the commission
of the offence.

Data subject may require data user to cease to use
personal data in direct marketing

(1) A data subject may, at any time, require a data user to
cease to use the data subject’s personal data in direct
marketing.

(2)  Subsection (1) applies irrespective of whether the
data subject—

(a) has received from the data user the
information required to be provided in
relation to the use of personal data under
section 35C(2); or

(b)  has earlier given consent to the data user or a
third person to the use.

(3) A data user who receives a requirement from a data
subject under subsection (1) must, without charge to
the data subject, comply with the requirement.

(4) A data user who contravenes subsection (3) commits
an offence and is liable on conviction to a fine of
$500,000 and to imprisonment for 3 years.

(5) In any proceedings for an offence under subsection
(4), it is a defence for the data user charged to prove
that the data user took all reasonable precautions and
exercised all due diligence to avoid the commission
of the offence.

(6)  This section does not affect the operation of section
26.

Prescribed consent for using personal data in direct
marketing under data protection principle 3

Despite section 2(3), where a data user requires, under data
protection principle 3, the prescribed consent of a data
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subject for using any personal data of the data subject in
direct marketing, the data user is to be taken to have
obtained the consent if the data user has not contravened
section 35C, 35E or 35G.

Division 3

Provision of Personal Data for Use in Direct Marketing

3SL

35J.

Application

(D

2

This Division does not apply if a data user provides,
otherwise than for 