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The Council continued to meet at Nine o'clock
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MEMBERS PRESENT:
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THE PRESIDENT
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THE HONOURABLE ALBERT HO CHUN-YAN

Mg %3 8 » S.B.S., S.B.ST.J,, J.P.
IR DR THE HONOURABLE RAYMOND HO CHUNG-TAI, S.B.S., S.B.ST.J.,
J.P.
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THE HONOURABLE LEE CHEUK-YAN

FEHERE - KEAHE - GBS, IP.
DR THE HONOURABLE DAVID LI KWOK-PO, G.B.M., G.B.S., J.P.

A E - S.B.S., JP.
THE HONOURABLE FRED LI WAH-MING, S.B.S., J.P,
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THE HONOURABLE JAMES TO KUN-SUN

BR#E MR E - S.B.S., J.P.
THE HONOURABLE CHAN KAM-LAM, S.B.S., J.P.

ZRFZEFHEE » GBS, JP.
THE HONOURABLE MRS SOPHIE LEUNG LAU YAU-FUN, G.B.S., J.P.

mHAMEE » S.B.S, JP.
THE HONOURABLE WONG YUNG-KAN, S.B.S., J.P.

FITHEZHRE - 1P
THE HONOURABLE LAU KONG-WAH, J.P.

FIEHEHRE - REMPE - GBS, IP.
THE HONOURABLE LAU WONG-FAT, G.BM., GB.S., I.P.

FEFE#KE - GBS, IP.
THE HONOURABLE MIRIAM LAU KIN-YEE, G.B.S., J.P.
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THE HONOURABLE EMILY LAU WAI-HING, J.P.

EEZE#E » GBS, JP.
THE HONOURABLE TIMOTHY FOK TSUN-TING, G.B.S., J.P.

EWW#E > GBS, IJP.
THE HONOURABLE TAM YIU-CHUNG, G.B.S., J.P.

Ais sk & - S.B.S, JP.
THE HONOURABLE ABRAHAM SHEK LAI-HIM, S.B.S., J.P.

FEEEE - S.B.S,JP.
THE HONOURABLE LI FUNG-YING, S.B.S., J.P.
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THE HONOURABLE TOMMY CHEUNG YU-YAN, S.B.S., J.P.
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THE HONOURABLE FREDERICK FUNG KIN-KEE, S.B.S., J.P.

mEmEE - S.C,IP.
THE HONOURABLE AUDREY EU YUET-MEE, S.C., J.P.

HHEEE » SB.S,JP,
THE HONOURABLE VINCENT FANG KANG, S.B.S., J.P.
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THE HONOURABLE WONG KWOK-HING, M.H.

THE HONOURABLE LEE WING-TAT

Z B E - S.B.S,JP.
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MEE%EE - GBS, JP.
THE HONOURABLE JEFFREY LAM KIN-FUNG, G.B.S., J.P.

REEZEE » GBS, JP.
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THE HONOURABLE STARRY LEE WAI-KING, J.P.

MA¥EHE - SBS., P,
DR THE HONOURABLE LAM TAI-FAL S.B.S., J.P.
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THE HONOURABLE CHAN HAK-KAN, J.P.
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THE HONOURABLE PAUL CHAN MO-PO, M.H., J.P.

BRfEE & - BB.S,JP.
THE HONOURABLE CHAN KIN-POR, B.B.S., J.P.
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THE HONOURABLE CHEUNG KWOK-CHE

THE HONOURABLE WONG SING-CHI
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DR THE HONOURABLE PAN PEY-CHYOU
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THE HONOURABLE PAUL TSE WAI-CHUN, J.P.

RREHRE - SC
THE HONOURABLE ALAN LEONG KAH-KIT, S.C.

BRI & B
THE HONOURABLE TANYA CHAN

PREXKE
THE HONOURABLE ALBERT CHAN WAI-YIP

THE HONOURABLE WONG YUK-MAN
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MEMBERS ABSENT:

TRk SOt ER B
THE HONOURABLE CHEUNG MAN-KWONG

THE HONOURABLE LEUNG YIU-CHUNG

#HHGL#EE » GBS

DR THE HONOURABLE PHILIP WONG YU-HONG, G.B.S.

LIPS
THE HONOURABLE ANDREW CHENG KAR-FOO

DR THE HONOURABLE LEUNG KA-LAU
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ERMEFE - GBS, P
THE HONOURABLE MRS REGINA IP LAU SUK-YEE, G.B.S., J.P.

HESZHRE - 1P
DR THE HONOURABLE SAMSON TAM WAI-HO, J.P.

R Bl E
THE HONOURABLE LEUNG KWOK-HUNG
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PUBLIC OFFICERS ATTENDING:

W EXCA] F] R AR AT

HERRBEGRIELE - REAIEHE - 1P

THE HONOURABLE JOHN TSANG CHUN-WAH, G.B.M., I.P.
THE FINANCIAL SECRETARY, AND

SECRETARY FOR DEVELOPMENT

RZRFEBEREREEE4 - S.B.S,LD.SM, J.P.
THE HONOURABLE LAI TUNG-KWOK, S.B.S., .LD.S.M., J.P.
SECRETARY FOR SECURITY

JIEME
CLERK IN ATTENDANCE:
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MISS ODELIA LEUNG HING-YEE, ASSISTANT SECRETARY GENERAL
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BILLS
EEE
Second Reading of Bills

WEEE_ERS
Resumption of Second Reading Debate on Bills

TR SUEE  AGEERKE 3 (201 1F ABMEEDEEZRE)
1T A o

(RETR L REBBIENER)
(Bills originally scheduled to be dealt with at the last Council meeting)

(2011 F ABASEDEBIEE)
IMMIGRATION (AMENDMENT) BILL 2011

RERRER20IIFTABHBBENEAER _RESR

Resumption of debate on Second Reading which was moved on 13 July 2011
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Dr Margaret NG rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 19 were present, two were in favour of the amendment, 15 against
it and two abstained; while among the Members returned by geographical
constituencies through direct elections, 18 were present, 11 were in favour of the
amendment and six against it. Since the question was not agreed by a majority
of each of the two groups of Members present, he therefore declared that the
amendment was negatived.
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Council then resumed.
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MR ABRAHAM SHEK: President, as Hong Kong prides itself on the rule of
law, which as the 17th century writer, Thomas FULLER puts it, "be you ever so
high, the law is above you." Hardly is there any place for Buildings Legislation
(Amendment) Bill 2011 to be left ungoverned. Packaged with new measures to
further enhance building safety, there has been simmering concern over the legal
consequence thrust upon the building owners of court warrants to enter their
living premises and the ambiguous regulation of the unauthorized signboards.
Prior to further discussion, I shall thank Mr IP Kwok-him for his chairmanship of
the seven meetings held since late 2011.

One major bone of contention of the Bill pertains to the grounds on which
Building Authority could apply to the Magistrates' Court for a warrant for
entering private enterprises. The proposed section 22(1B)(a)(i) and (i1) which
provides respectively that "A magistrate may issue a warrant authorizing the
Building Authority or an authorized officer to enter and, if necessary, break into
the premises ...... if the magistrate is satisfied ...... that there are reasonable
grounds for suspecting that building works have been or are being carried out to
the premises or land in contravention of any provision of this Ordinance", and
that "the use of the premises or land has contravened any provision of this
Ordinance" are too wide. It has caught our alarm that even some minor works in
contravention of Buildings Ordinance (BO) may trigger the application for a
warrant to enter the interior of premises, and thus the property rights of individual
owners will be infringed. This cannot be acceptable. Unless the grounds for
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warrant application were to be narrowed with clearer definitions on key concepts
"reasonable grounds" and "any provision of the Buildings Ordinance", there is
no-go for such arbitrary provision to be passed that has only sent shockwaves to
all the 1.2 million property owners.

While acknowledging that it is the Government's duty to spare no pains to
take enforcement actions that may include a break-in to private premises, its duty
to reassure the premise owners that the law bears its relevance in implementing
the policy objective should not be overlooked. Subsequently, the amendments
by Government of section 22(1B)(a)(i)(A) to (C) and (ii) have been proposed in
attempt to dispel the clouds on the grounds for warrant proposal. Nevertheless,
unlike 22(1B)(a)(1)(B) and (C) which include "material divergence or deviation
from any plan" and "not in compliance with the standard of structural stability,
public health or fire safety" as reasonable grounds for issuance of warrants, the
22(1B)(a)(1)(A) specifying "they are in contravention of section 14(1)" fails to
settle the public nerves over its infringement to individuals' privacy and property
rights resulted from the law which covers "situation where no plans have been
submitted in respect of works requiring prior approval of plan and consent to
commencement of works from Building Authority". Given that many situations
that may not be relevant to the building safety may fall within the section, hardly
is it justified for the provision to constitute as the "reasonable ground" criterion to
be satisfied for warrant being granted to enter individual premises.

In face of strong opposition to the proposed amendment out of concerns of
the privacy and property rights issues, it is pleased to learn that the Government
has rescinded 22(1B)(a)(i)(A) at the 11th hour. On principle, I have no qualms
over the necessity of our Government to invoke the power to break into
individual premises out of the building safety concern under specific
circumstance; in reality, it is more important that the Government acting as a
gatekeeper of public interest should not set its sight above any laws, especially
the Basic Law, in formulating any public policies that may ironically result in our
individual rights being eroded. In striking a reasonable balance between public
safety and private property rights, the Government is urged to consider that a
sufficient degree of severity and imminence should be incorporated as additional
criterion for the forthcoming justification for warrant issuance by the Court.

President, another area that warrants our Government to revisit its
consideration is its proposal to introduce a statutory control system for signboards
under section 39C of the BO. As the enabling provision in section 39C(1A) is
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so wide that it is not restricted to the control of signboards, the uniform regulation
of "certain unauthorized buildings or building works" covered in section 39C is
next to impossible, considering their different compliance requirements. While
it is appreciated that the Government will make an amendment regulation in due
to prescribe the technical details of unauthorized signboards, in order to avoid
possible disputes that the validation scheme could also be apply to other items,
the best way out is that all clauses related to signboard requirements (section 33B
for 30 years old building) are to be transferred to the new subsidiary legislation.
In this way, not only the control regime of the unauthorized signboards will be
clarified, the technical details concerned would be subject to more focused
scrutiny by the legislature in the greatest public interest.

Upon the passage of the Bill, it is hoped that the tragic building collapse
incident in Ma Tau Wai that has claimed a total of four lives and made many
homeless in January 2010 would be consigned to history. Taking the leaf out of
this bloody painstaking lesson, the collaboration between the flat owners and the
Government is largely essential: the flat owners have to make sure and pay heed
to the requirement of any building works which are always on par with the
standards stipulated in the law; the Government, on the premise of consensus
reached upon public consultation, shall ensure the policies relating to building
safety legally enforced effectively with a view to the changing times. As an
adage goes, "a journey of thousand miles always begins with a step", may our
step leapt today will provide homes for our future generations to live peacefully
and merrily.

Thank you, President.
R
SUSPENSION OF MEETING
TR gRBAELE > THI6H (T2 —) EFIRIEKE -

T E S AR fED9 40 B (o
Suspended accordingly at twenty-nine minutes past Twelve o'clock.
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Clause

4(3)

Annex 111

Immigration (Amendment) Bill 2011

Committee Stage

Amendments moved by the Secretary for Security

Amendment Proposed

In the proposed section 171(2)(c), in the Chinese text, by deleting “H

FEJE i and substituting “4645”.

In the proposed section 37U(1), by deleting the definition of

revocation decision and substituting—

“revocation decision (FFHFE) means—

(a) a decision made by an immigration officer under
section 37ZL(1); or

(b) a decision made by the Appeal Board under section
377LA(1);”.

In the proposed section 37U(1), in the definition of substantiated
claim, in paragraph (a), by adding “and in respect of which no
revocation decision has been made by an immigration officer” before
“ or”.

In the proposed section 37U(1), in the definition of substantiated
claim, in paragraph (b)(i), by adding “and no revocation decision has

been made by the Appeal Board” before *; or™.

In the proposed section 37U(1), in the definition of substantiated
claim, in paragraph (b)(ii), by adding “by an immigration officer”

after “was made”.
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In the proposed section 37V(1), by deleting “(3) and (4)” and
substituting “(3), (4) and (5)”.

In the proposed section 37V(3), by adding “by an immigration

officer” after “is made”.

In the proposed section 37V, by adding—

“(5) Ifarevocation decision is made by the Appeal Board in
respect of a substantiated claim, the claim must be
treated as finally determined on the making of that
decision.”.

In the proposed section 37ZB(1), by deleting “may”.

In the proposed section 37ZB(1)(a), by adding “may” before

“require”.

39

In the proposed section 37ZB(1)(a), by deleting *; or” and

substituting *“; and”.

In the proposed section 37ZB(1)(b), by adding “must” before

“require”.

By deleting the proposed section 37ZE(4)(a) and (b) and

substituting—

“(a)  the decision;
(b)  the reasons for the decision; and

(¢)  the person’s right under section 37ZP to appeal against
the decision.”.

By deleting the proposed section 37Z2G(5)(a) and (b) and

substituting—
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“(a)  the decision;
(b)  the reasons for the decision; and

(c)  the person’s right under section 37ZP to appeal against
the decision.”.

In the proposed section 37ZG(7), in the Chinese text, by adding “F
Egn aﬁer “@Hﬁfj/:\”'

In the proposed section 37ZG(8), in the Chinese text, by adding =
R after “4IFL”.

By deleting the proposed section 37ZI(5) and substituting—

“(5)  In determining whether there are substantial grounds
for the belief referred to in subsection (3), all relevant
considerations are to be taken into account, including,
where applicable, the following matters in relation to
the conditions in the torture risk State—

(a)  whether there is a consistent pattern of gross,
flagrant or mass violations of human rights in
the torture risk State; and

(b)  whether there is any region within the torture
risk State in which the claimant would not be in
danger of being subjected to torture.”.

In the proposed section 37ZL, in the heading, by deleting “decision
to accept torture claim etc.” and substituting “immigration

officer’s decision to accept torture claim™.

By deleting the proposed section 37ZL(1) and substituting—

“(1)  An immigration officer may, on a ground for a
revocation decision specified in section 37ZLB, revoke
a decision made by an immigration officer under
section 37ZI(1)(a) accepting a torture claim as
substantiated.”.
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By deleting the proposed section 37ZL(2).

In the proposed section 37ZL(4)(a) and (b), by deleting “(1)(a) or
(b)” and substituting “(1)”.

By deleting the proposed section 37ZL(5).

By adding—

“37ZLA. Revocation of Appeal Board’s decision to

(1

2

3)

reverse decision rejecting torture claim

On an application made by an immigration
officer, the Appeal Board may, on a ground for a
revocation decision specified in section 37ZLB,
revoke its decision that reversed a decision made
by an immigration officer under section
37ZI(1)(b) rejecting a torture claim.

Before making an application under subsection
(1), an immigration officer must give the
claimant written notice of the intended
application, and the notice must—

(a) state the reasons for the intended
application; and

(b)  state that the claimant may, within 14
days after the notice is given, inform the
immigration officer by written notice of
the claimant’s objection to the intended
application and the reasons for the
objection (objection noftice).

(a)  the claimant has not given an objection
notice in accordance with subsection
(2)(b) and an immigration officer decides
to make an application under subsection

(1); or

(b) after having considered the claimant’s
objection notice, an immigration officer

2613
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decides to make an application under
subsection (1),

the immigration officer must make the

application by filing with the Appeal Board a

notice of application in a form specified by the

Chairperson of the Appeal Board.

(4)  As soon as practicable after the filing of a notice
of application, an immigration officer must
serve on the claimant a copy of the notice of
application.

37ZLB. Grounds for revocation decision

A ground specified in any of the following paragraphs

is a ground for a revocation decision mentioned in

section 37ZL(1) or 37ZLA(1)—

(a) any information or documentary
evidence submitted in support of the
claim is false or misleading and the false
or misleading information or evidence is
material to the substantiation of the
claim;

(b)  information was not disclosed to an
immigration officer or (on an appeal) the
Appeal Board and the undisclosed
information would undermine, to a
material extent, the merits of the claim;

(c) the torture risk giving rise to the claim
has ceased to exist due to changes in
circumstances of the claimant or the
torture risk State.”.

7 By deleting the proposed section 37Z0(2) and substituting—

“(2)  The function of the Appeal Board is to hear and

determine—

(a)  an appeal made under section 37ZP: and

(b)  an application for a revocation decision under
section 37ZLA.”.
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7 By adding before the proposed section 37ZP(a)—

“(aa) section 37ZE(4) or 37ZG(5) (decision not to re-open a
torture claim);”.

7 In the proposed section 37ZP(b), by adding “made by an immigration

officer” after “decision”.

7 In the proposed section 37ZT(2), in the Chinese text, by deleting “4%”
and substituting “£ LA THFRE”.

7 In the proposed section 37ZW, in the Chinese text, by deleting “ £
TTARGEE]  ERARE R EETNES > MAREZANEE
FHEVTEART B A E BN TS and substituting “FLA{FREIT
= A RUREEES T R I E R AR EA RN - A
FHERBEEEREE.

7 By adding—
“37ZX. Savings and transitional arrangements

Schedule 4 provides for the savings and transitional
arrangements that apply on, or relate to, the
commencement of the Immigration (Amendment)
Ordinance 2012 ( 0f2012).”.

10 By deleting the proposed section 43A and substituting—

“43A. Disrupting proceedings of Torture Claims Appeal
Board

A person who, without reasonable excuse, disrupts the
proceedings of the Torture Claims Appeal Board
established by section 37Z0 commits an offence and is
liable to a fine at level 3 and to imprisonment for 6
months.”.
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12 In the proposed Schedule 1A, by deleting “[ss. 37U, 37ZL” and
substituting “[ss. 37U”.

12 In the proposed Schedule 1A, in section 1(1), by adding—

“appeal (_-F¥) means—
(a)  an appeal made under section 37ZP; or
(b)  an application for a revocation decision under
section 37ZLA;”.

12 In the proposed Schedule 1A, in section 2(5), by deleting “under
section 37ZP”.

12 In the proposed Schedule 1A, in the Chinese text, in section 2(5), by
deleting “3ff » > and substituting “Fff > .

12 In the proposed Schedule 1A, in the Chinese text, in section 8(1), by
deleting “TFEE(2)FAVFRIR T and substituting “BREEQ)SHE
TELN.

12 In the proposed Schedule 1A, in section 8(1), by adding “filed under
section 37Z2Q(1)” after “notice of appeal”.

12 In the proposed Schedule 1A, in section 8(2), by adding “under
section 37ZQ(1)” after “notice of appeal”.

12 In the proposed Schedule 1A, by renumbering section 9 as section
9(1).

12 In the proposed Schedule 1A, in section 9(1), by adding “and the

person who has lodged the appeal” after “provide to the Appeal
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12

12

12

12

12

Board”.
In the proposed Schedule 1A, in section 9(1)(a)(ii), by deleting “or™.

In the proposed Schedule 1A, in section 9(1)(b), by adding “of an
immigration officer under section 37ZL(1)” after “revocation

decision”.

In the proposed Schedule 1A, in the Chinese text, in section

9(1)(b)(ii), by adding “3%” after “F &

In the proposed Schedule 1A, in the Chinese text, in section

9(1)(b)(iii), by adding “3%” after “BE4T".

In the proposed Schedule 1A, in the Chinese text, in section
9(1)(b)(iv), by adding “3%” after “HI#".

In the proposed Schedule 1A, in section 9(1)(b)(v), by deleting the

full stop and substituting a semicolon.

In the proposed Schedule 1A, in section 9(1), by adding—

“(c)  if the decision being appealed against is a decision
under section 37ZE(4) not to re-open a torture claim
withdrawn by the person who made the claim—

(1) a copy of any completed torture claim form
relating to the torture claim;

(ii)  a copy of the written record of any interview of
the person conducted by an immigration officer
in considering the torture claim;

(iii) a copy of the person’s notice withdrawing the
claim; and

(iv)  a copy of any evidence in writing provided by
the person under section 37ZE(2); or
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(d)  if the decision being appealed against is a decision
under section 37ZG(5) not to re-open a torture claim
treated as withdrawn on a person’s failure to return a
completed torture claim form—

(i) a copy of the written notice under section
37ZG(2) informing the person that the claim is
treated as withdrawn; and

(i)  a copy of any evidence in writing provided by
the person under section 372G(3).”.

12 In the proposed Schedule 1A, in section 9, by adding—

“(2) The Director must, as soon as practicable after filing
with the Appeal Board a notice of application for a
revocation decision under section 37ZLA(3), provide
to the Appeal Board and the claimant—

(a)

(b)

(c)

(d

(e)

®

a copy of the completed torture claim form
relating to the torture claim in respect of which
the application is made;

a copy of the written record of any interview of
the claimant conducted by an immigration
officer in considering the torture claim;

a copy of the written notice under section
377)J(1) informing the claimant of an
immigration officer’s decision rejecting the
torture claim;

a copy of the written decision given under
section 21(2) of this Schedule reversing an
immigration officer’s decision rejecting the
torture claim;

a copy of the written notice under section
37ZLA(2) informing the claimant of an intended
application for a revocation decision to be made
by the Board; and

a copy of the claimant’s objection notice (if any)
referred to in section 37ZLA(2)(b).”.
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12

12

12

12

12

12

12

12

12

In the proposed Schedule 1A, in the Chinese text, in section 14(1), by
deleting everything after “3%3” and before “AYEl|Z" and substituting

‘R e R A R R T IR R TR SRR S TR E R S R Y
Bl - ELZBGRESZ S

In the proposed Schedule 1A, in section 18, in the heading, by adding

“in an appeal under section 37ZP” after “Board”.

In the proposed Schedule 1A, in section 18(1), by adding “under

section 37ZP” after “an appeal”.

In the proposed Schedule 1A, in section 18(2)(a), by deleting “or”.

In the proposed Schedule 1A, in the Chinese text, in section18(2)(b),
by deleting “}ZHENG A 1] and substituting “WIF ] ESHE LT

In the proposed Schedule 1A, in section18(2)(b), by deleting “made.”

and substituting “made; or”.

In the proposed Schedule 1A, in section 18(2), by adding —

“(c) the Board is satisfied that exceptional circumstances

exist that justify the consideration of the evidence.”.

In the proposed Schedule 1A, by deleting section 18(3).

In the proposed Schedule 1A, by adding —

“19A. Evidence considered by Appeal Board in an
application for revocation decision

In an application for a revocation decision under section
377Z1LA, the Appeal Board—

(a) has the power to review the merits of the case;
and
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12

13

13

13

(b) may consider any evidence that the Board
considers relevant.

19B. FEvidence on oath ete.

For the purposes of sections 18 and 19A of this Schedule,
the Appeal Board may—

(a) administer oaths and affirmations;

(b) receive and consider any material by way of
oral evidence (on oath or otherwise) or written
statements or documents (by affidavit or

otherwise).”.

In the proposed Schedule 1A, in section 21, by adding—

“(1A) On an application for a revocation decision under
section 37ZLA, the Appeal Board may allow or refuse
the application.”.

In the proposed Schedule 4, by deleting “Schedule 4” and
substituting—

“Schedule 4 [s. 37ZX]".

In the proposed Schedule 4, in section 1, by adding—

“(4) To avoid doubt, nothing in this Schedule is to be
construed as giving validity to anything done otherwise
than in the lawful exercise of a power or performance
of a duty.”.

In the proposed Schedule 4, in the Chinese text, by deleting section
2(4)(a) and substituting—

“@)  ERARELFREOETIES | RETEER
I3 7ZI0) ORISR » MR L3
ZEROTEL R
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13 In the proposed Schedule 4, in the Chinese text, in section 7, by
deleting “Jgh 15 Ko FR 48 AN B R 4 o S B E HYBE I RE SR and

substituting “ AR B AN BT 215 Ry i IR 575 0 15 DA AR

13 In the proposed Schedule 4, in Table of Transitional Provisions, in

item 10, by deleting “37ZL” and substituting “37ZLA”.

14 In the proposed Form No. 8, by deleting “36(1A)” (wherever
appearing) and substituting “36(1)”.
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Immigration (Amendment) Bill 2011

Committee Stage

Amendment moved by Dr. the Honourable Margaret NG

Clause Amendment Proposed

7 In the proposed section 37Y(2)(a), by deleting “28 days™ and
I NEGATIVED |

......... substituting “90 days”.
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