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Purpose 
 

1 This paper reports on the deliberations of the Bills Committee on 
Mediation Bill. 
 
 

Background 
 

2. Mediation is a dispute resolution process that is used to resolve dispute 
other than through litigation in the courts.  At present, there is no specific 
piece of legislation on mediation in Hong Kong.  In the 2007-2008 Policy 
Address, the Chief Executive announced the establishment of a cross-sector 
working group headed by the Secretary for Justice ("SJ") ("the Working Group") 
to review the development of mediation and to map out plans to employ 
mediation more extensively and effectively in both commercial disputes and at 
community level.  On 8 February 2010, the Working Group published its 
Report for three-month public consultation.  The 48 recommendations 
contained in the Working Group's Report covered the three important areas of 
training and accreditation, regulatory framework and publicity and public 
education.  A Mediation Task Force chaired by SJ was set up to assist in 
implementing the recommendations of the Working Group that received wide 
public support with a view to promoting wider use of mediation in Hong Kong. 
 
3. In respect of the regulatory framework for mediation, the Working Group 
recommended that there should be a stand-alone Mediation Ordinance to 
provide a proper legal framework for the conduct of mediation without 
hampering the flexibility of the mediation process.  The Working Group also 
recommended that the proposed Ordinance should set out its objectives and key 
terminology such as "mediation" and "mediator" and make provisions for rules 
of confidentiality and privilege, including provisions for the statutory 
exceptions to the application of such rules.  In respect of enforcement of 
mediated settlement agreements, the Working Group did not consider it 
necessary to include in the proposed Ordinance a statutory enforcement 
mechanism as such agreements could be enforced by the courts as contracts 
where necessary.  According to the Administration, there was overwhelming 
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support for the enactment of a Mediation Ordinance in the three-month public 
consultation exercise.   
 
 

The Bill 
 

4. The Bill seeks to provide a regulatory framework in respect of certain 
aspects of the conduct of mediation and to make consequential and related 
amendments. 
 
 

The Bills Committee 
 

5. At the House Committee meeting on 2 December 2011, Members formed 
a Bills Committee to study the Bill.  The membership list of the Bills 
Committee is in Appendix I.  Under the chairmanship of Dr Margaret NG, the 
Bills Committee has held seven meetings to study the Bill and received views 
from 32 organizations and individuals at one of those meetings.  The names of 
organizations and individuals which have submitted views to the Bills 
Committee are in Appendix II.    
 
 

Deliberations of the Bills Committee 
 

6. The organizations/individuals submitting views to the Bills Committee in 
general are supportive of the introduction of the Bill, but have raised issues of 
concern in various aspects of the Bill.  The Bills Committee has taken up these 
issues with the Administration.  At the Bills Committee's request, the 
Administration has provided written responses to the comments made by these 
organizations/individuals on the general aspects and specific provisions of the 
Bill (issued vide LC Paper Nos. CB(2)894/11-12(01) and CB(2)1499/11-12(02) 
respectively).  The main deliberations of the Bills Committee are set out 
below. 
 
Objects of the Bill 
 

7. The objects of the Mediation Ordinance, as provided in clause 3 of the 
Bill, are - 
 

(a) to promote, encourage and facilitate the resolution of disputes by 
mediation; and 

 

(b) to protect the confidential nature of mediation communications. 
 
8. Members have queried the efficacy of the Bill.  They have expressed 
concern about its implementation in the absence of relevant provisions on 
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accreditation of mediators and rules governing the conduct of mediators and the 
mediation process in the Bill.  
 
9. The Administration has explained that there is a trend of resolving 
disputes in civil proceedings by mediation and legislating on mediation to 
provide a legal framework for the development of mediation should be the first 
step to promote mediation.  The question of whether to include model 
mediation rules into the Bill had been considered by the Working Group.  It 
was considered that the provision for rules governing the conduct of mediation 
and the mediation process was not really necessary and if any rules were to be 
included, it should only serve as a guide and should not be made mandatory in 
order to maintain the flexibility of the mediation process.  The flexibility and 
adaptability of the mediation process are two of the most valued features of 
mediation.  Thus rules incorporated into the agreement to mediate are best 
suited for governing the conduct of a particular mediation. 
 
10. Members, however, are of the view that the Administration should not 
focus merely on the legislative work on mediation.  They stress the need for 
the Administration to work out the accreditation system of mediators and other 
assistance relating to mediation in tandem to provide a solid basis for the 
implementation of the legislation.   
 
Meaning of mediation and definition of a mediator 
 

11. Under the Bill, "mediation" is defined to mean a structured process 
comprising one or more sessions in which one or more impartial individuals, 
without adjudicating a dispute or any aspect of it, assist the parties to the 
dispute to identify the issues in dispute, explore and generate options, 
communicate with one another, and/or reach an agreement regarding the 
resolution of the whole, or part, of the dispute.  "Mediator" means an impartial 
individual referred to in the definition.   
 
12. Members share the concern expressed by some deputations about the 
quality of mediators.  They have queried how the quality can be ensured if 
anyone who claims to be impartial is able to assume the role of a mediator.  
Members have asked whether a person needs to go through a certain period of 
training or be registered with a particular association in order to be qualified as 
a mediator in Hong Kong.  Members consider that a mediation system based 
on proper training and registration should be adopted to maintain the standard 
and accountability of mediators. 
 

13. According to the Administration, it has looked at overseas practices and 
the training requirements for mediators in Hong Kong in defining the term 
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"mediator" in the Bill.  A neutral or an impartial mediator is a key element in 
the definition of mediation in overseas mediation legislation.  While a 
mediator in some jurisdictions (e.g. Republic of Trinidad and Tobago) is 
required by legislation to go through certain kind of training and be registered 
with a particular government agency, Hong Kong, like other countries, has 
adopted a common model under which a mediator is not required by legislation 
to go through certain training and to be formally registered with accreditation 
body.  However, mediation service providers in Hong Kong have prescribed 
requirements for training and continuing professional development for 
mediators to ensure the standard of mediators.  The accreditation of mediators 
can be further worked out after the establishment of a non-statutory industry-led 
single accreditation body for mediators.   
 
14. The Administration has further advised that parties to the dispute may 
enter into an agreement to mediate in writing which governs the conduct of 
mediation (e.g. the impartial manner of the mediator and the confidentiality of 
mediation communications) to ensure that the mediation is duly conducted.  
The mediation service providers, as and when required by the parties, will 
exercise due diligence in assigning a mediator to the parties to a dispute.  The 
Administration will also educate the public on how to seek appointment of 
mediators through publicity and assistance is available to the public from the 
Judiciary's Mediation Information Office and the Joint Mediation Helpline 
Office set up by eight organizations involved in providing mediation services.  
Moreover, the Hong Kong Mediation Code ("the Code") promulgated in June 
2009 has been adopted by major mediation service providers, such as the eight 
organizations that formed the Joint Mediation Helpline Office.  Each 
organization has robust complaints and disciplinary processes to enforce the 
Code.  
 
15.  Members have suggested that the Administration should consider 
specifying in the Bill that a mediator should be an impartial individual who has 
completed the mediation training course recognized by the four major 
mediation service providers in order to enhance public confidence in mediation 
services.  The Administration, however, considers it not appropriate to do so at 
this stage.  According to the Administration, many practicing mediators who 
have received training overseas, or have been accredited by other organizations 
or have not received formal training but have acquired practical experience in 
mediation in particular fields (e.g. experienced mediators in the areas of 
commercial and construction disputes) will be excluded from the practice of 
mediation if the proposed requirement is imposed, thus hampering the 
flexibility of the mediation process and the development of mediation in Hong 
Kong.  Moreover, such requirement will also limit the public's choice of 
mediator in resolving their disputes.  Members also note the advice of the legal 
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adviser to the Bills Committee that narrowing the definition of "mediator" may 
have a side effect to limit the scope of application of the proposed provisions 
relating to confidentiality and privilege of mediation communication in the Bill. 
 
16.  Referring to the role of the parties to a dispute in mediation as specified 
in clause 4(1), some members are worried that the parties to a dispute may be 
under the impression that their rights are protected by the Mediation Ordinance 
and will not be aware of their proactive roles in protecting their own rights in 
the mediation process.  Members have urged the Administration to step up the 
promotional and public education work on mediation in the community, 
particularly on the roles and responsibilities of parties to a dispute in mediation.  
The Administration has undertaken to enhance the related promotional work to 
educate the public on the use of mediation.   
 
Accreditation and training of mediators 
 

17. Members have enquired whether the current accreditation of the 
practicing mediators will be recognized after enactment of the Bill.  The 
Administration has explained that although the Bill will not contain provisions 
relating to accreditation of mediators, the Administration is working with 
stakeholders on the development of a single non-statutory industry-led 
accreditation body for mediators.  The Administration has also assured 
members that the legislation will not affect the current practices of mediation 
given that mediation is mainly voluntary and of a facilitative nature without 
adjudicating a dispute. 

 
18. Some members have expressed disagreement with the Administration's 
position that matters relating to accreditation of mediators can be dealt with at a 
later stage after enactment of the Bill.  They consider that given the diversities 
in qualifications and background of practicing mediators in the industry and 
variations on the mediation costs, a system of accrediting mediators should be 
worked out to ensure the professionalism of mediators and the Administration 
should devise a timetable for developing an accreditation system of mediators.  
Some other members, however, take the view that as mediation does not 
involve the adjudication of a dispute and the expertise and experience required 
for mediation in specific industries vary, there is no urgent need to establish a 
standardized accreditation system for mediators at this stage in order not to 
hinder its diversified development. 
 
19. The Administration has explained that while it does not have a timetable 
for making legislation in respect of an accreditation system of mediators, the 
Accreditation Group of the Mediation Task Force has all along been tasked to 
facilitate the establishment of a single non-statutory industry-led accreditation 
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body for mediators.  Such organization can enhance the development of 
professionalism of mediators in future and such kind of professional bodies are 
normally set up by the professions concerned themselves. 
 
20. Some members have pointed out that while there is unanimous support in 
the community for the promotion of wider use of mediation, there are diverse 
views on whether the system of accrediting mediators should be solely developed 
by the single mediation accrediting body or with the participation of other 
existing accrediting organizations.  They have also asked whether the 
Administration will consider specifying a panel of accredited mediators in the 
Bill.   
 
21. The Administration has reiterated that it is working with stakeholders to 
facilitate the establishment of the single accreditation body for mediators.  A 
provision can be included in an agreement to mediate to provide for the 
appointment of a mediator by the Hong Kong International Arbitration Centre 
("HKIAC") or other mediation service providers in case where consensus 
cannot be reached by the parties to a dispute on the appointment of the mediator.   
 
22. Members observe that a note has been inserted in the definition of the 
term "agreement to mediate" in clause 2 of the Bill to draw readers' attention to 
the fact that an agreement to mediate can be made in electronic form according 
to section 5(1) of the Electronic Transactions Ordinance ("ETO") (Cap. 553).  
The legal adviser to the Bills Committee considers that the sentence "an 
agreement to mediate can be in electronic form" in the note carries substantive 
meaning which should not be included in a note form.  Members have also 
queried whether it is necessary to add the note under the definition as the 
general public may not notice that the note is not intended to have a legal effect 
in the same way as a statutory provision. 
 
23. The Administration has, however, explained that the note is inserted 
following its consultation with stakeholders to address their concern as to 
whether an agreement to mediate can be in electronic form.  It was noticed in 
the consultation that some stakeholders might not be familiar with the general 
application of the ETO, according to which an agreement to mediate could be in 
electronic form, the note was therefore included in the Bill.  It is considered that 
the note is useful as an aid to readers by providing factual information available 
in other relevant legislation, and will help to further the objective of the Bill in 
promoting and facilitating the use of mediation to resolve disputes.  The note is 
not intended to have a legal effect in the same way as a clause in the Bill.  The 
contents of the note should not be incorporated into the relevant definition. 
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Progress for setting up a single non-statutory industry-led mediation accrediting 
body for mediators  
 

24. The Bills Committee has held a discussion with the Chairman of the 
Mediation Ordinance Group of the Mediation Task Force on the progress for 
establishing the single non-statutory industry-led mediation accrediting body 
for mediators.  The Bills Committee notes that the Mediation Task Force and 
its Accreditation Subgroup are working towards the setting up of such 
organization in the form of a company limited by guarantee, i.e. the Hong Kong 
Mediation Accreditation Association Limited ("HKMAAL").  The council of 
HKMAAL will consist of not more than 10 council members including (a) four 
ex-officio members (each to be nominated by the Law Society of Hong Kong 
("Law Society"), the Hong Kong Bar Association ("Bar Association"), the Hong 
Kong Mediation Centre and HKIAC; (b) not more than four other members 
elected by members of HKMAAL; and (c) two co-opted members who are not 
members of HKMAAL.  As a condition for membership, the mediation service 
providers will give up their existing individual accreditation system and future 
mediators will be accredited through HKMAAL only.  It is hoped that 
HKMAAL, when established, can be the default appointing body of mediator 
when parties to mediation cannot come to consensus on the appointment of a 
mediator.  It is expected that the terms of the draft Memorandum and Articles 
of Association of HKMAAL will be finalized for registration with the 
Companies Registry within this year if no further significant issues arise.  
 

25. The Administration has explained that the Law Society, the Bar 
Association, the Hong Kong Mediation Centre and HKIAC are made founding 
members of HKMAAL as they are the leading organizations in the development 
of mediation in Hong Kong.  It is the initial thinking that these 10 council 
members will be serving as representatives of the relevant bodies, rather than in 
their individual capacity.   
 
26. Members are of the view that as mediation is at its development stage, 
more organizations will be formed.  It may not be appropriate to limit the 
number of council members to 10 and the four other elected members should 
come from related fields.  These members are also concerned that conflict of 
interest may arise if the conditions for membership are to be determined by the 
four founding members.  It is suggested that a review should be conducted in a 
few years after the establishment of HKMAAL on whether the ex-official 
membership of the council should be maintained or whether all its council 
members should be elected by all members of HKMAAL.  It is further 
suggested that provisions relating to HKMAAL, once it is formed, should be 
incorporated in the Mediation Ordinance.  Members also stress that the 
process to establish HKMAAL and its future operation should be transparent 
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and open.  They have enquired about the role of the Government after the 
establishment of HKMAAL.  The Administration has assured the Bills 
Committee that the Department of Justice will continue to participate actively in 
the process to set up HKMAAL and to facilitate the development of mediation 
service in Hong Kong.  The Government will also strive to ensure that 
HKMAAL will operate in an open, transparent and professional manner. 
 
27. At the request of the Bills Committee, the Administration has agreed to 
elaborate further on the composition of HKMAAL and the timetable for its 
establishment during the resumption of the Second Reading debate on the Bill.  
The Bills Committee agrees that the Panel on Administration of Justice and Legal 
Services should follow up on the relevant issues after enactment of the Bill. 
 
Professional indemnity insurance and immunity for mediators 
 

28. Noting the concern of some deputations about protection for mediators 
against professional claims, members have enquired about the provision for 
mandatory insurance for mediators.   
 
29. The Administration has explained to the Bills Committee that the 
Working Group was of the view that there should not be statutory immunity for 
mediators.  The suggestion for partial immunity for pro bono or community 
mediation was considered by the Mediation Ordinance Group of the Mediation 
Task Force which also recommended that there should be no statutory 
immunity for mediators.  Mediators could choose to take out professional 
indemnity insurance.  Some mediation service providers have made 
arrangements for group professional indemnity insurance for their panel 
mediators.  
 
30. Some members have expressed concern that there may be further 
disputes after the mediation if a party to a dispute is not satisfied with the 
mediated settlement agreement or holds the mediator responsible for not 
conducting the mediation in an impartial manner.  They have sought 
information on how mediators can be protected against complaints and civil 
claims by the parties to disputes as the aggrieved parties may abuse the 
complaint or court procedures.  
 
31. The Administration has explained that complaints relating to the 
performance of mediators and further disputes after mediated settlement 
agreements have been reached are rarely seen.  A party to a dispute will need 
to apply for the leave of the court for disclosure and admissibility of mediation 
communications for the purpose of challenging a mediated settlement 
agreement according to the provisions in the Bill.  As leave of the court will be 
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required for disclosure and admissibility of mediation communication, abuse 
can be prevented.  Complaints about the misconduct of mediators can also be 
made to the relevant mediation service providers which have set up robust 
complaints handling systems.  Moreover, recourse should be made available 
against mediators in case of any misconduct on their part.   
 
Scope of application of the Bill 
 

32. Members note that the Bill applies to any mediation conducted under an 
agreement to mediate if the mediation is wholly or partly conducted in Hong 
Kong or the agreement to mediate provides that the Bill or the law of Hong 
Kong is to apply to the mediation.  Clause 6 states that the Bill applies to the 
Government.  Unlike section 6 of the Arbitration Ordinance (Cap. 609), the 
Bill does not stipulate that it applies to the Offices set up by the Central 
People's Government in Hong Kong Special Administrative Region ("CPG 
Offices").  
 
33. The Administration has explained that the background for legislating on 
arbitration and mediation is significantly different.  While the Government is 
studying the applicability of the laws of Hong Kong to CPG Offices, the 
Administration will continue to consider and sort out the applicability of 
specific ordinances, such as the Mediation Ordinance, if enacted, to CPG Offices.   
 
34. The Bills Committee further notes that the Bill does not apply to the 
processes under various Ordinances as specified in Schedule 1 to the Bill.  
These processes include conciliation under the Labour Tribunal Ordinance (Cap. 
25) and the existing four anti-discrimination Ordinances, mediation under the 
Ombudsman Ordinance (Cap. 397) and certain mediation proceedings referred to 
in the Arbitration Ordinance (Cap. 609).  At the request of the Bills Committee, 
the Administration has explained in writing the specific reasons for excluding 
the relevant processes from the application of the Mediation Ordinance.  
 
35. The Hong Kong Construction Association has submitted to the Bills 
Committee that general mediation conducted by mediators appointed by 
HKIAC under the default appointment mechanism provided in section 32(1) of 
the Arbitration Ordinance should not be excluded from the Bill.  The 
Administration has explained to the Bills Committee that the reference to 
sections 32 and 33 of the Arbitration Ordinance in item 12 of Schedule 1 to the 
Bill is to provide that the Bill does not apply to "mediation proceedings" 
referred to in section 32(3) of the Arbitration Ordinance, so that mediation 
proceedings in the context of "med-arb" under section 32 and "arb-med-arb" 
under section 33 of the Arbitration Ordinance will be regulated, as they are 
intended to, by the relevant provisions in the Arbitration Ordinance, including 
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provisions in section 33(3) and section 33(4) which deal with confidentiality of 
information obtained by an arbitrator acting as a mediator in conducting the 
mediation proceedings.  Since there is no reference to "mediation proceedings" 
in section 32(1) and (2) of the Arbitration Ordinance, item 12 of Schedule 1 to 
the Bill will not have the effect of excluding any mediation conducted by a 
mediator appointed by HKIAC under section 32(1) of the Arbitration Ordinance 
from the application of the Bill if the mediation in question does not constitute 
"mediation proceedings" in the context of "med-arb" and "arb-med-arb" 
provided in sections 32 and 33 of the Arbitration Ordinance.  However, to 
avoid any doubt, the Administration will move a Committee Stage amendment 
("CSA") to item 12 of Schedule 1 to the Bill by replacing the general reference 
to section "32" of the Arbitration Ordinance with a specific reference to 
section "32(3)".  
 
36. The Bills Committee notes the strong view of the Hong Kong 
Association of Banks ("HKAB") that mediation conducted by the Financial 
Dispute Resolution Centre ("FDRC") should be excluded from the application 
of the Bill.  According to HKAB, FDRC is not administrative in nature but 
more of a quasi-statutory scheme and it should be allowed to apply its own 
rules in conducting mediation, rather than being constrained by the Bill which is 
more applicable to voluntary mediation generally.  HKAB considers that there 
may be potential conflicts between the terms of reference ("ToR") and the 
mediation and arbitration rules of FDRC and the provisions relating to 
confidentiality and admissibility of mediation communication in the Bill.  In 
particular, the exceptions in clauses 8 and 9 of the Bill are said to go beyond 
what can be disclosed according to the ToR and the relevant rules of FDRC.  
Moreover, an HKAB member does not have a choice whether to enter into 
mediation and arbitration if the case is accepted by FDRC, and this is said to be 
fundamentally different from the voluntary and consensual approach adopted 
generally for mediation.  
 
37. The Administration, however, does not accept the exclusion of the FDRC 
mediations from the application of the Bill on the following grounds – 
  

(a) the Financial Services and Treasury Bureau has advised that the 
ToR of FDRC will be finalized on the basis that the Bill will be 
applicable to the mediations conducted by FDRC which will fit 
into the definition of "mediation" in clause 4 of the Bill; 

 
(b) unlike the statutory processes listed in Schedule 1, FDRC is not a 

regulatory body and does not have any statutory power to 
investigate into possible alleged offences during mediation.  The 
processes included in Schedule 1 to the Bill are self-contained 
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statutory schemes.  As the statutory purposes and/or procedures 
of those schemes may not be consistent with the mediation and 
related matters provided for in the Bill, there is a need to exclude 
them by way of Schedule 1.  In the case of the FDRC scheme, 
although many of HKAB's members are regulated by the Securities 
and Futures Commission in the conduct of securities business, and in 
that capacity, they must also become members of FDRC, the FDRC 
scheme remains administrative (instead of statutory based) by nature;  

 
(c)  whether the parties embark on mediation purely on their own 

volition or upon direction of some authority is not relevant and 
does not affect the applicability of the Bill to the mediation in 
question.  The Bill is primarily concerned with, after the parties 
have started mediation, the conduct of certain aspects of the 
mediation (such as confidentiality and admissibility of mediation 
communications in evidence) which ought to be regulated.  Even 
if the parties have been directed to start mediation, it will still be 
entirely up to the parties to reach an agreement or not in the 
mediation process.  The mediation process is still entirely 
voluntary as no one can be forced to reach a settlement on any 
term against his or her will; and 

 
(d)  applicability of the Bill to FDRC mediations can only be beneficial 

to the users of mediation conducted by FDRC, as the provisions 
relating to confidentiality and admissibility of mediation 
communications in evidence will provide legal certainty and 
predictability, and thereby reducing potential disputes arising from 
the mediation process.  

 
Provision of assistance or support in mediation 
 

38. Clause 7 provides that the provision of assistance or support to a party to 
mediation in the course of the mediation does not constitute an infringement of 
section 44 (penalty for unlawfully practising as a barrister or notary public), 
section 45 (unqualified person not to act as solicitor), and section 47 
(unqualified person not to prepare certain instruments, etc) of the Legal 
Practitioners Ordinance ("LPO") (Cap. 159).  The effect of this is that 
non-lawyers or foreign lawyers can participate in mediation conducted in Hong 
Kong.  The Bills Committee notes that this proposal is in line with 
Recommendation 37 of the Working Group's Report. 
 
39. Members have requested the Administration to justify the need to include 
clause 7 in the Bill as a mediator is not required to be qualified as a lawyer to 
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conduct mediation.  The legal adviser to the Bills Committee has also enquired 
whether a social worker and friends of the disputing parties assisting in 
mediation will be afforded protection by clause 7. 
 
40. The Administration has explained that as section 63 of the Arbitration 
Ordinance provides that sections 44, 45 and 47 of LPO does not apply to 
arbitral proceedings.  Given that arbitration and mediation are forms of 
Alternative Dispute Resolution and both are private and consensual, parties 
should be entitled to appoint advisers and advocates of their own choice, 
whether or not legally qualified and whether local or foreign.  As mediation is 
even less formal than arbitration, the case for allowing persons other than 
non-qualified lawyers to represent parties in mediation is even more compelling.  
Inclusion of clause 7 will ensure that those assisting and supporting the 
disputing parties (e.g. social workers, friends of the parties) will not run into the 
risk of infringing sections 44, 45 and 47 of LPO. 
 
Confidentiality and admissibility of mediation communication 
 

41. Under the Bill, the term "mediation communication" is defined to mean 
anything said or done, any document prepared, or any information provided, for 
the purpose of or in the course of mediation, but does not include an agreement 
to mediate or a mediated settlement agreement.  Clause 8 stipulates that a 
mediation communication must not be disclosed to anybody except as provided 
in clause 8(2) and (3). Clause 8(2) sets out the circumstances under which a 
mediation communication may be disclosed.  These include disclosure with 
the consent of all relevant parties and the mediator, the availability of the 
content of the mediation communication to the public, and the content of the 
mediation communication being subject to discovery in civil proceedings.  
Under clause 8(3), a person may disclose a mediation communication with 
leave of the court or tribunal for specified purposes. 
 
42. The legal adviser to the Bills Committee has sought clarification from the 
Administration as to whether a written consent is required to disclose a 
mediation communication under clause 8(2)(a).  The Administration has 
explained that clause 8(2)(a) of the Bill as currently drafted allows a person to 
disclose mediation communications if the disclosure is made with the consent 
as specified under clause 8(2)(a)(i) to (iii).  If enacted as drafted, the provision 
will not impose a statutory requirement for the consent to be in writing.  
Parties do not necessarily require consent for disclosure of mediation 
communications to be given in writing under existing practice.  However, 
parties can do so if they consider it appropriate.  If the consent is one of the 
conditions of the mediated settlement agreement, the consent will be reflected 
in the mediated settlement agreement which is usually in writing.  
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43. Some deputations have expressed concern that the scope of the disclosure 
of mediation communication under clause 8 is too broad and the threshold for 
disclosure of mediation communication may be too low.  The Administration 
has explained that a specified court or tribunal hearing an application for leave 
under the Bill will take into account all relevant circumstances and exercise 
sound judgment in balancing the need to keep mediation communications 
confidential against the need for disclosure in each individual case.   
 
44. Some deputations are of the view that provision for sanctions is essential 
in safeguarding the protection of confidentiality of mediation.  The Bills 
Committee notes that while the Working Group recommended the provision of 
sanctions for breaching the rules of confidentiality, no such provision is 
proposed in the Bill.  According to the Administration, the Mediation Task 
Force and its Mediation Ordinance Group had considered the recommendation 
of the Working Group that provisions be made for sanctions for breaching the 
rules of confidentiality.  However, they had decided against it after 
consideration of the feedback received during the public consultation exercise 
and the relevant laws in other jurisdictions.  The Administration notes that 
sanctions are rarely provided in mediation legislation of most common law 
jurisdictions.  Of the jurisdictions that have mediation legislation, only Austria 
and Samoa have imposed sanctions on disclosing confidential mediation 
communications.  Should there be a breach of confidentiality by a mediator, 
parties aggrieved may file complaints to the professional body to which the 
mediator belongs.  Further, a party is able to rely on civil remedies available 
from the courts for breaches of confidentiality.   
 
45. Members have enquired how the situation can be dealt with where 
divergent views are held by the parties to a dispute on the disclosure of a 
mediation communication.  The Administration has advised that a party to a 
dispute may seek to disclose a mediation communication under the specific 
circumstances set out in clause 8(2)(b) to (f) but agreement of parties on 
disclosure is preferable in order to protect the interests of all concerned.   
 
46. Regarding clause 8(2)(c), the legal adviser to the Bills Committee has 
expressed concern that a person, who is not a party to the mediation but is a 
party to civil proceedings which is not related to the subject dispute in the 
mediation but has procession, custody or control of certain information contained 
in the mediation communication which is subject to discovery in the civil 
proceedings, may be able to disclose the mediation communication concerned.   
 
47. The Administration has advised that the term "a person" in clause 8 is not 
confined to persons who are parties to the mediation.  As provided for in 
clause 8(2)(c), a person may disclose a mediation communication if the content 
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of the mediation communication is information that is otherwise subject to 
discovery in civil proceedings or to other similar procedures in which parties are 
required to disclose documents in their possession, custody or control.  This 
exception is important to prevent people from abusing the mediation process by 
introducing otherwise discoverable information into mediation in order to make 
it "undiscoverable".  The Administration also considers that the chance that a 
mediation communication is obtained by a third party who is not a party to the 
mediation is rather slim in reality.  
 
48. Members have observed that unlike the situation in clause 8(3), a person 
may disclose a mediation communication without the leave of the court or 
tribunal under the specific circumstances set out in clause 8(2)(a) to (f).  Under 
clause 8(2)(d), a person may disclose a mediation communication if there are 
reasonable grounds to believe that the disclosure is necessary to prevent or 
minimize the danger of injury to a person or of serious harm to the well-being 
of a child.  Members are concerned about that in the absence of sanctions 
against the breach of the rule of confidentiality, disclosure can be easily made 
by a mere allegation that there are reasonable grounds to believe that the 
disclosure is necessary to prevent or minimize the danger of serious harm to the 
well-being of a child.  
 
49. The Administration has reiterated that although the Bill does not set out 
the sanctions against such disclosure, the affected party can resort to civil 
remedies including injunction and damages for breach of confidentiality of 
mediation communication.  Regarding clause 8(2)(d), mediation communication 
may only be disclosed if the disclosure will be necessary to prevent or minimize 
the danger of injury to a person or of serious harm to the well-being of a child.  
 
50. Some members have expressed concern that the well-being of the child 
will be compromised if the mediator is worried that a party to a dispute will 
take legal action against the disclosure of a mediation communication.  They 
have suggested that as the meaning of "well-being" or "reasonable grounds" in 
clause 8(2)(d) is subject to interpretation, a person seeking to disclose a 
mediation communication for the purpose of preventing or minimizing the 
danger of injury to a person or of serious harm to the well-being of a child 
under clause 8(2)(d) should apply for leave of a specified court or tribunal.  
 
51.  The Administration has explained that it is given to understand by 
practitioners in the industry and family mediators that there may be imminent 
situations where disclosure is necessary to prevent or minimize the danger of 
injury to a person or of serious harm to the well-being of a child. Where the 
situation arises, it will be impractical to apply for leave before the specific 
mediation communication can be disclosed.  Regarding members' concerns 
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about the interpretation of "well-being" and the meaning of "reasonable 
grounds" to justify the disclosure of a mediation communication under clause 
8(2)(d), the Administration has advised that the Mediation Ordinance Group 
considered that what a ground will be reasonable for the purpose of clause 
8(2)(d) will depend on the facts or circumstances of each individual case.  The 
Administration has also considered the views of experienced family mediators 
in drafting clause 8(2)(d).  The term "well-being" is used because it has a 
broad meaning covering psychological, economic, physical development in 
addition to personal injuries.   
 
52. Members have asked about the legal consequences to a person who has 
refused to disclose a mediation communication resulting in harm to a person.  
The Administration has advised that the Bill does not seek to impose any 
additional legal liability on a person who has refused to disclose mediation 
communication resulting in harm to a person.  The risk of incurring legal 
liability is low if the disclosure is made on the basis of reasonable grounds with 
sufficient information obtained to support the decision.    
 
53. Some members, however, maintain the view that the inclusion of clause 
8(2)(d) will undermine the intended purpose of clause 8 to safeguard the 
confidentiality of mediation communications.  They take the view that the 
Mediation Ordinance to be enacted will be a toothless tiger in the absence of 
any sanctions against the breach of the rule of confidentiality.   
 
54. Under clause 8(2)(e), a person may disclose a mediation communication 
if the disclosure is made for research, evaluation or educational purposes 
without revealing, or being likely to reveal, directly or indirectly, the identity of 
a person to whom the mediation communication relates.  The Bills Committee 
notes from the Administration that similar exceptions allowing the disclosure of 
mediation communications for research or evaluation purposes can be found in 
mediation legislation enacted in other jurisdictions such as Australia and Canada.   
 
55. Members have also expressed concern that mediation communications 
may be disclosed unwarrantedly and untimely through publications for research, 
evaluation or educational purposes.  They are worried that the identities of 
parties to mediation will be revealed and it will have very negative impact on 
the parties concerned given the fact that Hong Kong is a small place.  
 
56. On the need for clause 8(2)(e), the Chairman of the Mediation Ordinance 
Group of the Mediation Task Force has advised that while the confidentiality of 
mediation communications is crucial, there is a need to include clause 8(2)(e) in 
the Bill to provide for the gathering of information for research and evaluation 
purposes to facilitate the development of mediation in Hong Kong which is still 
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in its embryonic stage.  To guard against the possibility that the identities of 
parties to mediation may be revealed, the relevant provision has been worded in 
a more stringent manner when compared with similar provisions in other 
jurisdictions in order to prohibit the disclosure of mediation communications 
when there is a likelihood to reveal, both directly or indirectly, the identities of 
the persons concerned.  The Chairman of the Mediation Ordinance Group of 
the Mediation Task Force has further advised that in order to strike a balance 
between safeguarding the confidentiality of mediation communications and 
providing a legal basis for the disclosure of information for research, evaluation 
and educational purposes, the Mediation Ordinance Group has suggested that, 
after the enactment of the mediation legislation, guidelines may be provided to 
assist mediators and researchers in the universities proposing to use mediation 
communications for research, evaluation or educational purposes to comply 
with clause 8(2)(e) ("the proposed guidelines"); and such guidelines can be 
incorporated into a Code of Conduct for Mediator to be introduced in future.  
In addition, it is envisaged that most of the information collected under clause 
8(2)(e) will be statistics only and the chance for disclosure of details of cases for 
empirical research purpose is rather slim. 
 
57. Members consider that while the disclosure of mediation communications 
for research, evaluation and educational purposes is crucial in facilitating the 
development of mediation, the crux of the issue is how such disclosure should 
be made in order to protect the anonymity of the parties concerned.  Members 
have suggested that clause 8(2)(e) may provide expressly for the proposed 
guidelines to assist those proposing to use mediation communications for 
research, evaluation or educational purposes to comply with clause 8(2)(e). 
  
58. The Administration, however, is of the view that the express provision for 
the proposed guidelines in the Mediation ordinance at this stage may hamper the 
flexibility of mediation.  Future amendments may be proposed to the 
Mediation Ordinance (if enacted).  The Administration has further explained 
that the provisions in the Bill only deal with the key principles without going 
into specific details about the practice of mediation.  It will not be desirable to 
impose detailed requirements in a particular aspect at this stage by inserting an 
express provision in the Bill dealing with the publication of guidelines.  
Moreover, it is more appropriate for the proposed guidelines to be formulated 
by the single mediation accreditation body comprising major mediation service 
providers upon its establishment to ensure that good research practice is 
maintained by practicing mediators and mediation service providers, and 
adequate consultation with academics/researchers, universities and government 
bodies will be conducted.  The Administration stresses that in order to abide by 
the requirement not to reveal parties' identity under clause 8(2)(e), if there is 
concern that any specific matter in the mediation communication may be prone 
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to revealing the identity of the persons concerned and therefore should not be 
disclosed for research, evaluation and educational purposes, it is open to the 
parties to agree by contract to a more stringent disclosure regime for 
implementing clause 8(2)(e).  Therefore, in really exceptionally sensitive cases 
where the parties agree that there is high risk of revelation of identities of 
persons even with the disclosure of the most basic information about the 
mediation, then in line with the spirit of clause 8(2)(e), it is open to the parties 
to specifically agree that certain details of the mediation communication, which 
normally can be disclosed for the purpose of research, evaluation or educational 
purposes, should not be disclosed in the specific case at hand so as to prevent 
revelation of the identities of the persons concerned.  
 
59. Members have pointed out that parties to mediation may choose their 
representatives as they see fit and may choose representatives who are not 
lawyers even though it is common for lawyers to be instructed to advise and 
assist the parties.  They are concerned about situations where parties to 
mediation have not instructed lawyers to assist them in the first place and wish 
to consult lawyers after the commencement of the mediation.  As a party may 
need to disclose mediation communications to the lawyer in order to obtain the 
legal advice required, members consider such disclosure of mediation 
communications should be allowed.  
 
60. The Administration has advised that there is no justification for 
restricting parties' access to legal advice and that the provisions of the Bill 
should not suggest any restriction to the rights of parties to seek legal advice.  It 
is also common for parties to include express provisions in mediation 
agreements to allow the disclosure of confidential information for the purpose 
of seeking financial or other professional advice if necessary.  In the absence 
of such a mutual agreement, clause 8(3) provides an avenue for parties to seek 
leave from a specified court or tribunal to disclose mediation communications 
for the purpose of seeking financial or other professional advice.  To address 
the concern, the Administration has agreed to move CSAs to clause 8 of the Bill 
to expressly allow the disclosure of mediation communications for the purpose 
of seeking legal advice. 
 
Admissibility of mediation communication 
 

61. Under clause 9, a mediation communication may be admitted in evidence 
in any proceedings (including judicial, arbitral, administrative or disciplinary 
proceedings) only with leave of the court or tribunal granted under clause 10 of 
the Bill.  Clause 10 sets out matters that the court or tribunal must take into 
account in deciding whether to grant leave for a mediation communication to be 
disclosed or admitted in evidence.  Clause 10 also specifies the court or 
tribunal to which an application for leave should be made. 
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62. Some deputations have submitted views to the Bills Committee that 
admissibility of mediation communication may have negative impact on 
protecting confidentiality of mediation communication which should not be 
disclosed in arbitral or administrative proceedings.  The Administration has 
explained that clause 9 restricts the admissibility of mediation communications 
in evidence in any proceedings by requiring leave of a specified court or 
tribunal, which will act as a gatekeeper in balancing the need to keep mediation 
communications confidential against the need for disclosure in each individual 
case.  Clause 10(2) also provides clear guidance to the court or tribunal on the 
exercise of discretion for the purposes.  
 
Consequential and related amendments 
 

63. Schedule 2 to the Bill sets out the consequential and related amendments 
to existing Ordinances.  Members note that the purpose of the proposed 
amendments is to standardize the use of "調解" as the Chinese rendition for 
"mediation" and "調停" as the Chinese rendition for "conciliation" in existing 
legislation.  According to the Administration, the proposed amendments will 
bring the terminology in line with that used in the recently enacted Arbitration 
Ordinance. 
 
 

Date of resumption of Second Reading debate 
 

64. The Bills Committee supports the resumption of the Second Reading 
debate on the Bill on 23 May 2012.  
 
 

Consultation with the House Committee 
 
65. The Bills Committee reported its deliberations to the House Committee 
on 11 May 2012. 
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