Annex

LEGISLATIVE COUNCIL BRIEF

MEDIATION BILL

INTRODUCTION

At the meeting of the Executive Council on 8 November 2011,
the Council ADVISED and the Acting Chief Executive ORDERED that
the Mediation Bill, at Annex, should be introduced into the Legislative
Council.

JUSTIFICATIONS

2. Mediation is a dispute resolution process that is increasingly
used in many different jurisdictions around the world to resolve
disputes other than through litigation in the courts. There is at
present no specific piece of legislation on mediation in Hong Kong.
Legislation on mediation can provide a statutory framework within
which mediation can be conducted in Hong Kong, thereby providing a
good platform for the further development of mediation in a proper
manner. It can address some of the areas in which the law is
uncertain, such as confidentiality and admissibility of mediation
communications in evidence. Mediation legislation could serve to
promote mediation to the general public and the legal profession. As
mediation is an integral part of the dispute resolution system, the
enactment of a piece of mediation legislation would fortify Hong Kong’s
status as an international dispute resolution centre. We note that the

international trend is moving towards legislation on mediation.



THE BILL

3. The main provisions of the Bill are set out below.

4. Clause 2 of the Bill contains the definitions of various terms
including that of “agreement to mediate”, “mediated settlement
agreement” and “mediation communication”. As mediation
communication is confidential and must not be disclosed except in
certain circumstances, the definition of “mediation communication”
expressly excludes an agreement to mediate or a mediated settlement
agreement. In practice, parties to mediation may still agree among
themselves that their agreement to mediate or mediated settlement
agreement be confidential.

S. Clause 3 sets out the objects of the Bill which are to promote,
encourage and facilitate the resolution of disputes by mediation; and

to protect the confidential nature of mediation communications.

6. Clause 4 sets out the meaning of mediation which is a
structured process comprising one or more sessions in which one or
more impartial individuals, without adjudicating a dispute or any
aspect of it, assist the parties to the dispute to do any or all of the
following—

(a) identify the issues in dispute;
(b) explore and generate options;
(c) communicate with one another;

(d) reach an agreement regarding the resolution of the whole,
or part, of the dispute.

7. Mediation and mediation communications to which the
Bill applies are set out in clause 5. The Bill applies to any mediation
conducted under an agreement to mediate if either of the following
circumstances applies —

(a) the mediation is wholly or partly conducted in Hong Kong;
or

(b) the agreement provides that the Mediation Ordinance
(when enacted) or the law of Hong Kong is to apply to the
mediation.



However, the Bill will not apply to the processes specified in Schedule
1, which are processes referred to in certain existing enactments that
are not to be affected by the Bill.

8. Clause 6 states that the Bill applies to the Government.

9. Clause 7 makes it clear that the provision of assistance or
support to a party to mediation in the course of the mediation does
not constitute an infringement of section 44, 45 or 47 of the Legal
Practitioners Ordinance (Cap. 159).

10. Clause 8 deals with the confidentiality of mediation
communications by forbidding the disclosure of a mediation
communication. In order to strike a balance, the limited instances
where a person may disclose a mediation communication are set out

in clauses 8(2) and (3).

11. According to clause 8(2), a person may disclose a
mediation communication if:-

(@)  the disclosure is made with the consent of—
(i) each of the parties to the mediation;

(i) the mediator for the mediation or, if there is more
than one, each of them; and

(iii) if the mediation communication is made by a
person other than a party to the mediation or a
mediator—the person who made the
communication;

(b) the content of the mediation communication is
information that has already been made available to the
public, except for information that is only in the public
domain due to an unlawful disclosure;

(c) the content of the mediation communication is
information that is otherwise subject to discovery in civil
proceedings or to other similar procedures in which
parties are required to disclose documents in their
possession, custody or power;

(d) there are reasonable grounds to believe that the
disclosure is necessary to prevent or minimize the danger
of injury to a person or of serious harm to the well-being
of a child;



(e) the disclosure is made for research, evaluation or
educational purposes without revealing, or being likely to
reveal, directly or indirectly, the identity of a person to
whom the mediation communication relates; or

() the disclosure is made in accordance with a requirement

imposed by law.

12. According to clause 8(3), a person may disclose a
mediation communication with leave of the court or tribunal under
clause 10:-

(@) for the purpose of enforcing or challenging a mediated
settlement agreement;

(b) for the purpose of establishing or disputing an allegation
or complaint of professional misconduct made against a
mediator or any other person who participated in the
mediation in a professional capacity; or

() for any other purpose that the court or tribunal considers

justifiable in the circumstances of the case.

13. Clause 9 of the Bill concerns the admissibility of mediation
communications in evidence. A mediation communication may be
admitted in evidence in any proceedings (including judicial, arbitral,
administrative or disciplinary proceedings) only with leave of the court

or tribunal under clause 10.

14. Clause 10 of the Bill sets out matters that the court or
tribunal must take into account in deciding whether to grant leave for
a mediation communication to be disclosed or admitted in evidence. It
also specifies the appropriate court or tribunal to which an application
for leave should be made.

15. Clause 11 and Schedule 2 cover consequential and related
amendments. The opportunity is taken to standardize the terminology
used in existing Ordinances so that "#{f#" will be consistently adopted
as the Chinese rendition for “mediation” and "F%h’ﬁl” for “conciliation”
as in the recently enacted Arbitration Ordinance (Cap. 609). It is noted
that mediation practitioners have generally adopted the Chinese
rendition of ”I%‘EJL" for mediation. Significantly, the Chinese version of

the Practice Direction 31 on Mediation promulgated by the Chief
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Justice on 12 February 2009 which came into effect on 1 January
2010 also adopts "F’:%fﬁfé" for “mediation”.

LEGISLATIVE TIMETABLE

16. The legislative timetable will be as follows —
Publication in the Gazette 18 November 2011
First Reading and commencement 30 November 2011

of Second Reading debate

Resumption of Second Reading debate, To be notified
Committee Stage and Third Reading

IMPLICATIONS OF THE PROPOSAL

17. The proposal is in conformity with the Basic Law, including
the provisions concerning human rights. On economic implications,
the proposal should help promote mediation to the general public and
legal profession, which is conducive to the development of Hong Kong
as an international dispute resolution centre. It has no financial, civil

service, productivity, environmental or sustainability implications.

18. It is noted that clause 6 of the Bill provides that the Bill
applies to the Government.

PUBLIC CONSULTATION

19. The recommendation to enact legislation on mediation was
set out in the Secretary for Justice’s Report of the Working Group on
Mediation (“the Report”). The Report was published for a 3 months’
public consultation in February 2010. There was overwhelming
support for the enactment of a Mediation Ordinance. In taking

forward this recommendation, the Department of Justice prepared a



draft Mediation Bill and conducted two consultation sessions with
stakeholders in late June 2011. Mediation groups and organisations
as well as mediation related professional bodies were all invited to
attend and to provide their views on the draft Bill. There was general
support in the responses received for the enactment of a Mediation
Ordinance in Hong Kong.

20. The Administration of Justice and Legal Services Panel was
consulted on the legislative proposal in July 2011. The Panel has
indicated support for the Bill.

PUBLICITY

21. A press release will be issued on 16 November 2011. A
spokesperson will be available to answer enquiries.

ENQUIRY

22. Any enquiry on this brief can be addressed to Mr Simon Lee,

Deputy Law Officer (Civil Law), Civil Division, Department of Justice,
at Tel. No. 2189 2997.

Department of Justice
November 2011

#1151555
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Clause 1 1

A BILL
To

Provide a regulatory framework in respect of certain aspects of the conduct
of mediation and to make consequential and related amendments.

Enacted by the Legisiative Council.

1. Short title and conmmencement
(1) This Ordinance may be cited as the Mediation Ordmance.

(2) This Ondinance comes into operation on a day to be appointed
by the Secretary for Justice by notice published in the Gazette.

2. Interpretation
(1) In this Ordinance—
agreement to mediate (FfEHE) means an agreement in writing
by 2 or more persons to submit a dispute between them to
mediation, regardless of—

(a) whether the agreement is in the form of a mediation
clanse in an agreement or in the form of a separate
agreement,

(b) whether the agreement is made before or after the
dispute arises; and

(c) whether or not a mediator is appointed at the time the
agreement is made; ’

Note—

An agreement to mediate could be in electronic form—see also section 5(1)

of the Electronic Transactions Ordinance (Cap. 533).

dispute (F3%) includes a difference;



Mediation Bill

Clause 3 2

3.

mediated settlement agreement (FFAFENTERIGESE) means an
agreement by some or all of the parties to mediation settling
the whole, or part, of their dispute;

mediation (FfE)—see section 4;

mediation communication (FHfEBEN) means—
{a) anything said or done;
(b) any document prepared; or
(c) any information provided,
for the purpose of or in the course of mediation, but does not
include an agreement to mediste or a mediated settiement
agreement;

mediator (FFfEE) means an impartial individual referred to in
section 4(1).

(2) A reference in this Ordinance to the parties to mediation does
not include the mediator.

Objects of this Ordinance
The objects of this Ordinance are—
(a) to promote, encouwrage and facilitate the resolution of
disputes by mediation; and
(b) to protect the confidential nature of mediation
commurnications.

Meaning of mediation
(1) For the puzposes of this Ordinance, mediation is a structured

process comprising one or more sessions in which one or

more impartiat individuvals, without adjudicating a dispute or
any aspect of it, assist the parties to the dispute to do any or ail
of the following—

(a) identify the issues in dispute;
(b) explore and generate options;
(¢} communicate with one another;

Mediation Bill

Clause 5 3

(d) reach an agreement regarding the resclution of the
whole, or part, of the dispute.

(2) For the purposes of subsection (1), a session is 2 meeting
between a mediator and one or more of the parties to a
dispute, and includes any activity undertaken in respect of—
(2) arranging or preparing for such a meeting, whether the

meeting takes place or not; and
(b) following up any matter or issue raised in such a
meeting.

(3) For the purposes of subsection (2), a meeting includes a
meeting conducted by telephone, video conferencing or other
electronic means.

Mediation and mediation communications to which this
Ordinance applies
(1) Subject to subsection (2), this Ordinance applies to any
mediation conducted wmder an agreement to mediate if either
of the following circumstances applies—
(a) the mediation is wholly or parfly conducted in Hong
Kong; or
(b) the agreement provides that this Ordinance or the law of
Hong Kong is to apply to the mediation.
(2) This Ordinance does not apply to a process specified in
Schedule 1.
(3) This Ordinance applies to a mediation communication relating
to any mediation to which this Ordinance applies.
(4) For the purposes of this section, it does not matter whether—
(a) the agreement to mediate is made before, on or afier the
commencement date of this Ordinance or entered into in
Hong Kong or elsewhere;

{b) the mediation is conducted before, on or after the

commencement date of this Ordinance or completed
before that date; or
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Clause 6 ) 4

6.

7.

{¢) the mediation communication is made before, on or after
the commencement date of this Ordinance.

Application to the Government
This Ordinance applies to the Government.

Provision of assistance or support in mediation

The following sections of the Legal Practitioners Ordinance (Cap.
159) do not apply to the provision of assistance or support to a
party to mediation in the course of the mediation—
(a) section 44 (penalty for unlawfully practising as a
barrister or notary public);
(b) section 45 (unqualified person not to act as solicitor);
(c) section 47 (unqualified person not to prepare certain
instruments, etc.).

Confidentiality of mediation communications
(1) A person must not disclose a mediation communication
except as provided by subsection (2) or (3).
(2) A person may disclose a mediation communication if—
(a) the disclosure is made with the consent of—
(i} each of the parties to the mediation;
(ii) the mediator for the mediation or, if there is more
than one, each of them; and
(iii} if the mediation communication is made by a
persen other than a party to the mediation or a
mediator—the person  who made  the
commumication;

(b) the comtent of the mediation communication is
information that has already been made available to the
public, except for information that is only in the public
domain due to an unlawful disclosure;
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(c) the content of the mediation communication is
information that is otherwise subject to discovery in civil
proceedings or to other similar procedures in which
parties are required to disclose documents in their
possession, custody or power;

(d) there are reasonable grounds to believe that the
disclosure is necessary to prevent or minimize the
danger of injury to a person or of serious harm to the
well-being of a child;

(e) the disclosure is made for mesearch, evaluation or
educational purposes without revealing, or being likely
10 reveal, directly or indirectly, the identity of a person
to whom the mediation communication relates; or

(f) the disclosure is made in accordance with a requirement
imposed by law.

(3) A person may disclose a mediation communication with leave

of the court or fribunal under section 10—

(a) for the purpose of enforcing or challenging a mediated
settlement agreement;

(b) for the purpose of establishing or disputing an allegation
or compiaint of professional misconduct made against a
mediator or any other person who participated in the
mediation in a professional capacity; or

(c) for any other purpose that the court or tribumal considers
justifiable in the circumstances of the case.

(4) In this secion—
child (RR%4E A ) means a person under the age of 18 years.

Admissibility of mediation communications in evidence

A mediation communication may be admitted in evidence in any
proceedings  (including judicial, arbitral, administrative or
disciplinary proceedings) only with leave of the court or tribunal
under section 10.



Clause 10

Mediation Bill

10.

Leave for disclosare or admission in evidence

{1

@

(3}

The court or tribunal specified in subsection (3) may, on
application by any person, grant leave for a mediation
communication to be disclosed under section 8(3) or to be
admitted in evidence inder section 9.

For the purposes of subsection (1), the court or tribunal must

take into account the following matters in deciding whether to

grant leave for a mediation communication to be disclosed or

admitted in evidence—

(a) whether the mediation communication may be, or has
been, disclosed under section 8(2);

(b) whether it is in the public interest or the interests of the

administration of justice for the mediation
cormmunication to be disclosed or admitted in evidence;

(c) any other circumstances or matters that the court or
tribumal considers relevant.

The court or tribunal specified for the purposes of subsection

(1) is—

(a) if the mediation communication is sought to be disclosed
or admitted in evidence in proceedings in the Court of
Final Appeal—the Court of Final Appeal;

(b) if the mediation communication is sought to be disclosed
or admitted in evidence in proceedings in the Court of
Appeal—the Court of Appeal;

(c) if the mediation communication is sought to be disclosed
or admitted in evidence in proceedings in the District
Court—the District Court;

(d) if the mediation communication is sought to be disclosed
or admitted in evidence in proceedings in the Lands
Tribunal—the Lands Tribunal; or

(e) inany other case—the Court of First Instance.

Mediation Bill

Clause 11 7

11.

Consequential and related amendments

The enactments specified in Schedule 2 are amended as set out in
that Schedule.
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Schedule 1

Schedule 1 [s. 5]

Processes to Which this Ordinance Does Not Apply

Conciliation referred to in sections 6, 15 and 25 of the Labour
Tribunal Ordinance (Cap. 25).

Conciliation referred to in section 39 of the Apprenticeship
Ordinance (Cap. 47).

Conciliation and special conciliation referred to in Part H of the
Labour Relations Ordinance (Cap. 55).

Mediation referred to in Part IIA of the Labour Relations Ordinance
(Cap. 55).

The process desenibed in section 17 of the Marriage Reform
Ordinance (Cap. 178).

Mediation referred to in section 11B of The Ombudsman Ordinance
(Cap. 397).

Conciliation referred to in sections 4 and 14 of the Minor
Employment Claims Adjudication Board Ordinance (Cap. 453).

Conciliation referred to in sections 64 and 84 of the Sex
Discrimination Ordinance (Cap. 480) and section 8 of the Sex
Discrimination (Investigation and Conciliation} Rules (Cap. 480
sub. leg. B).

Conciliation referred to in sections 62 and 80 of the Disability
Discrimination Ordinance (Cap. 487) and section 8 of the Disability
Discrimination {Investigation and Conciliation) Rules (Cap. 487
sub. leg. B).

Mediation Bill

Schedule 1

S

10.

11.

12

Conciliation referred to in sections 44 and 62 of the Family Status
Discrimination Ordinance (Cap. 527) and section 8 of the Family
Status Discrimination (Investigation and Conciliation) Rules {(Cap.
527 sub. leg. A).

Conciliation referred to in sections 59 and 78 of the Race
Discrimination Ordinance (Cap. 602) and section 8 of the Race
Discrimination (Investigation and Conciliation) Rules (Cap. 602
sub. leg. B).

Mediation proceedings refemed to in sections 32 and 33 of the
Arbitration Ordinance (Cap. 609).
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Schedule 2—Part 1
Section 1 10

Schedule 2 [s. 11]

Consequential and Related Amendments
Part 1

Amendment to Law Amendment and Reform
(Consolidation) Ordinance (Cap. 23)

1 Section 24 amended (property of engaged couples)
Section 24(2), Chinese text—
Repeal
“TR
Sobstitute
“RRTL.
Part 2

Amendments to Labour Tribunal Ordinance (Cap. 25)

2. Section 2 amended (interpretation)

(1) Section 2, definition of conciliation—
Repeal
“(FREY
Substitute
“GE.

{2) Section 2, Chinese text, definition of iWAFAEA S
Repeal
“FEE”

Mediation Bill
Schedule 2—Part 2
Section 3 1"

Substifute
“%%”-

3. Section 15 amended (conciliation certificate to be filed)
(1) Section 15, Chinese text, heading—
Repeal
“Rm
Substitute
(2) Section 15(1)a), (®). (c) and (d), (3)b), (4) and (5), Chinese
text—

Repeal
“BA#%” (wherever appearing)
Substituie
“HiF.
(3) Section 15(6), Chinese text, before “JERIEH"—
Add
“FRHERY.
{(4) Section 15(7), Chinese text—
Repeal
“ﬁﬁ”
Substitute
“FE

4, «ER{=" substituted for “¥3E¢"
The following provisions, Chinese text—
(a) Section 6(5);
{b) Section 25(3)e)—
Repeal
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Schedule 2—Part 3 Schedule 2—Part 5
Section 5 12 Section 7 13
“Fif#E” (wherever appearing) “TE
Substitute P 5
B art
Amendment to Professional Accountants Ordinance
Part3
(Cap. 50)
Amendments to Labour Tribunal (Forms) Rules 7. jon 7 amended (objects of the Instifute)
(Cap. 25 sub. leg. C) Sem_" ) St
Section 7, Chinese text—
5. Schedule amended Repeal paragraph (i)
(1) The Schedule, Chinese text, Form 7— Substitute
Repeal W) PHEGFAEEANTR:
“SAWE” (wherever appearing)
Substitute Part 6
. Amendments to Labour Relations Ordinance (Cap. 55)
(2) The Schedule, Chinese text, Form 9—
Repeal 8. Section 2 amended (interpretation)
“SAfE” (wherever appearing) (1) Section 2, definition of conciliation—
Substitute Repeal
“FE. “(Frg)y
Substitute
Part4 “GH.
. . . (2) Section2—
Amegdment to Apprenticeship Ordinance (Cap. 47) () Definition of conciliation o
6. Section 39 amended (reference of disputes to the Director) Repeal
Section 39, Chinese text— “(FERE)Y
Repeal Substitate
“ “FER)";

Substitute (b) Definition of mediator—
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Schedule 2—Part 6 Schedule 2—Part 6
Section 9 4 Section 11 15
Repeal 11, Section 11A amended (appointment of mediator or mediation
“(FHiEF) board)
Substitute (1) Section 11A, Chinese text, heading—
(). Repeal
(3) Section 2, definition of special conciliation— “@f%" (wherever appearing)
GBI R
Substitute (2) Section 11A, Chinese text—
“(ﬁgu’%@)n- Repeal subsection (1)
(4) Section 2, definition of special conciliation officer— Substitute
Repeal “) ABESEHUGE - FRAFERNEKAEERS
SR EREE)" LHEFHERFERNSE - BRAESHE—AFRE
REH—HEH 2 EXIR 2 FHALTHRNERES
Substitute BY - RSB EHEG -
“GSIRAEE). (3) Section 11A(2), Chinese text—
9. Part 11 heading amended (conciliation) f%p{;ﬂ
Part I, Chinese text, heading— i
Repeal Substitute
“ﬁﬁ” “ﬁg”-
Substitute 12. “ZJ2{=" substituted for “FHF>
“BHE. (1) The following provisions, Chinese text—
10. Part HA heading amended (mediation) @ Sect.fon (e,
Part IIA, Chinese text, heading— (®) Section 4(1)and (2);
Repeal (¢) Section 5(1) and (2);
e {(d) Section 6;
Substitute (e) Section 7(1)and (2);
" 2 (f) Section §;
" (g) Section9;
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Schedule 2—Part 6
Section 13
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Schedule 2—Part 7
16 Section 14

17

(h) Section 10(1);
(1) Section 35(1}c)}—
Repeal
“ZB#E” (wherever appearing)
Substitute
.

(2) The following provisions, Chinese text—
{a) Section 3, heading;
(b) Section 4, heading;
(c) Section 5, heading;
(d) Section 6, heading;
(e) Section 7, headmg—
Repeal
“FAME” (wherever appearing)
Substitate
“HE"

13. “EH#” substituted for “B{5"

(1) The following provisions, Chinese text—
(@) Section 11B;
(b) Section 11C;
(c) Section11D;
(d) Section 11E—
Repeal
“Ff&™ (wherever appearing)
Substitute
“FAE.

(2) The following provisions, Chinese text—

14.

15.

(a) Section 11B, heading;
(b) Section 11C, heading;
{c} Section 11E, heading—
Repeal
“FHE” (wherever appearing)
Substitute
“Hg".

Part 7

Amendments to Minor Employment Claims
Adjudication Board Ordinance (Cap. 453)

Section 2 amended (inferpretation)

)

@

Section 2, definition of conciliation—

Repeal

Y

Substitnte

“(EB)".

Section 2, Chinese text, defmition of A A F—
Repeal .

“BR

Substifute

“H.

“Bf=" substituted for “55HF”

€y

The following provisions, Chinese text—
(@) Section4(6);
(b) Section 14(1)(a), (b), (¢) and (d)—



Mediation Bill

Mediation Bill
Schedule 2—Part 8 Schedule 2—Part 9
Section 16 18 Section 18 19
Repeal (f) Schedule 6, section 11(2)—
“FAWE” (wherever appearing) Repeal
Substitute “ZFf&” (wherever appearing)
“FRE. Substitute
(2) Section 14, Chinese text, heading— “FEE,
Repeal (2) The following provisions, Chinese text—
“HR (@) Section 84, heading;
Substitute () Section 85, heading—
“HE Repeal
“BEF” (wherever appearing)
Part 8 Substitute
Amendments to Sex Discrimination Ordinance "R
(Cap. 480) Part 9

16. Section 2 amended (interpretation)
Section 2(1), definition of cenciliator—
Repeal
“FHBAY
Substitute
“GEEN).

17. “Z=" substituted for “HJE">
(1) The following provisions, Chinese text—
(@) Section 64(1)(d);
(b) Section 67(1)}d);
(c) Secton 63(3)c);
(d) Section 74(1);
(¢) Section 84(3)(b) and (6);

Amendments to Sex Discrimination (Investigation and
Conciliation) Rules (Cap. 480 sub. leg. B)

18. Title amended
The title, Chinese text—
Repeal
Substitate

“AF.

19. “ZR{=” substituted for AR
The following provisions, Chinese text—
(@) Section 6(1);
() Section 8(4)(a) and (b)—
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Schedule 2—Part 10 Schedule 2—Part 11
Saction 20 2G Section 22 21
Repeal Repeal
“ZHE” (wherever appearing) “HHiR” (wherever appearing)
Substitate Substitute
- B,
Part 10 Part 11
Amendments to Disability Discrimination Ordinance Amendments to Disability Discrimination (Investigation
(Cap. 487) and Conciliation) Rules (Cap. 487 sub. leg. B)
20. Section 2 amended (interpretation) 22, Title amended
Section 2(1), definition of conciliator— The title, Chinese text—
Repeal Repeal
XC LN, B
Substitate Substitute
“@FEA)". “HE"
21, w=iE" eubstituted for T 23. “ZR{=" substituted for “BF~
(1) The following provisions, Chinese text— The following provisions, Chinese text—
(a) Section 62(1)d); (a) Section6(1)
(®) Section 70(1); () Section 8(4)(@) and (b)—
(c) Section 80(3)Xb) and (6)— Repeal
Repeal “FiRE” (wherever appearing)
“SHfF” (wherever appearing) Substitute
Sabstitute .
.

(2) The following provisions, Chinese text—
(a) Section 80, heading;
(b) Section 81, heading—
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Schedule 2—Part 12 Schedule 2—Part 14
Section 24 22 Section 27
Part 12 Repeal
“(FRREA)”
Amendment to Disability Discrimination (Proceedings Substitute
by Equal Opportunities Commission) Regulation “FEAY.
(Cap. 487 sub. leg. C)

27. “EHf5" substituted for “ZHFE>
24. Section 1 amended (circumstances in which Commission may (1) The following provisions, Chinese text—

bring proceedings) ;
: . (a) Section 44(1)(c);
Section 1(c), Chinese text— ®) Section 52(1);
Repeal (©) Section 62(3)(b) and (6)—
“FEE Repeal
f %b;tute “ZER” (wherever appearing)
| . Substitute
Part 13 “RE
(2) The following provisions, Chinese text—
Amendment to Estate Agents (Determination of (2) Section 62, heading;
Commission Disputes) Regulation (b) Section 63, heading—
(Cap. 511 sub. leg. D) Repeal
25.  Section 18 repealed (privileged communications) “ﬁﬁ (wherever appearing)
Section 18— Substitate
Repeal the section. A

Part 14

Amendments to Family Statas Discrimination
Ordinance (Cap. 527)

26. Section 2 amended (interpretation)
Section 2(1), definition of conciliator—
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Schedule 2—Part 16 Schedule 2—Part 17
Section 28 24 Section 31
Part 15 () Section29(7);
(c) Section33(1)—
Amendments to Family Status Discrimination Repeal
(Investigation and Conciliation) Rules “F4{F" (wherever appearing)
(Cap. 527 sub. leg. A) Substitute
28, Title amended .
The title, Chinese text— Part 17
Repeal
“SArE Amendments to Race Discrimination Ordinance
Substitute (Cap. 602)
“BE.

29.  “EE{#™ substituted for “ZHE”
The following provisions, Chinese text—

(2) Section 6(1);
() Section 8(4)a) and (b)—
Repeal
“Efi” (wherever appearing)
Substitute
“FRE

Part 16
Amendments to Tung Chung Cable Car Ordinance
(Cap. 577)

30. “ZE##2” substituted for “FHE&E"
The following provisions, Chinese text—
(2) Section 19(13);

31. Section 2 amended (interpretation)
Section 2(1), definition of conciliator—
Repeal
“(HEANY
Substitute
“GEEA)

32, “ZR{=” substituted for “FHH”
(1) The following provisions, Chinese text—
{a) Section S9(1)(d);
(b) Section 62(3)(c);
(¢} Section 68(1);
(d) Section 78(3)(b) and (6)—
Repeal
“FANE” (wherever appearing)
Substitute
"
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Schedule 2—Part 18

Section 33

(2) The following provisions, Chinese text—
(a) Section 78, heading;
(b) Section 79, heading—
Repeal
“#if%" (wherever appearing)
Substituie
“BE.

Part 18

Amendments to Race Discrimination (Investigation and

33.

3.

Conciliation) Rules (Cap. 602 sub. leg. B)

Title amended
The title, Chinese text—
Repeal
“m”
Substitute
“BE.
«343” substituted for “SiH”
The following provisions, Chinese text—
(@) Section 6(1);
(b) Section 8(4)(a) and (b)—
Repeal
“FAME” (wherever appearing)
Substitute
.
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Explanatory Memorandum

By providing a regulatory framework in respect of certain aspects
of the conduct of mediation, this Bill aims to promote, encourage
and facilitate the resolution of disputes by mediation and to protect
the confidential nature of mediation communications.

2, Clause 1 sets out the short title and provides for commencement.

Clause 2 contains definitions that are necessary for the
interpretation of the Bill, including the expressions agreement to
mediate, mediated settlement agreement and mediation
communication. The meaning of mediation is elaborated in clause
4.

Clause 3 sets out the objects of the Bill.

5. Clause 5 deals with the scope of application of the Bill. First of all,
only mediation conducted under an agreement fo mediate (defined
in clause 2) is to be regulated by the Bill. Moreover, the Bill is to
apply only if the mediation is wholly or partly condncted in Hong
Kong, or the agreement provides that the Bill or the law of Hong
Kong is to apply to the mediation. Exceptions are made for the
processes specified in Schedule 1, which are processes referred to
in certain existing enactments that are not intended to be affected
by the Bill.

6. Clanse 5 also makes it clear that the Bill applies to a mediation
communication (defined in clause 2) relating to any mediation to
which the Bill applies, regardless of when the communication is
made. This means that amy attempt to disclose a mediation
commumication or to adduce it in evidence on or afier the
commencement date of the Bill wiil be subject fo the restrictions
provided in the Bill, even if the related mediatiop was completed

before that date.
7. Clause 6 provides that the Bill applies to the Government.
8. Clause 7 makes it clear ¢hat the provision of assistance or support to

a party to mediation in the course of the mediation does not
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10.

11.

i2.

constitute an infringement of certain provisions in the Legal
Practitioners Ordinance (Cap. 159).
Clause 8 deals with the confidentiality of mediation
communications. It forbids the disclosure of a mediation
communication except—

(a) in the circomstances provided in clause 8(2); or

(b) for the puwrposes provided in clause 8(3) with leave of the

court or tribunal under clause 10.

Clause 9 further restricts the admissibility of mediation
communications in evidence in any proceedings by requiring leave
of the court or tribunal under clause 10.
Clause 10 sefs out the matters that the court or tribunal must take
into account in deciding whether to grant leave for a mediation
communication to be disclosed under clause 8(3) or admitted in
evidence under clause 9. It also specifies the appropriate court or
tribunzal to which an application for leave should be made.

Clause 11 provides for consequential and related amendments to
existing legislation as specified in Schedule 2. Most of these
amendments standardize the use of the Chinese term “HfiE~ for
“mediation”, and “FHEF" for “conciliation”.



