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LEGISLATIVE COUNCIL BRIEF

MANDATORY PROVIDENT FUND SCHEMES ORDINANCE
(CHAPTER 485)

MANDATORY PROVIDENT FUND SCHEMES (AMENDMENT)
(No.2) BILL 2011

INTRODUCTION

At the meeting of the Executive Council on 6 December 2011, the
Council ADVISED and the Chief Executive ORDERED that the Mandatory
Provident Fund Schemes (Amendment) (No.2) Bill 2011 (“the Amendment
Bill”), at Annex, should be introduced into the Legislative Council
(“LegCo™).

JUSTIFICATIONS

Setting up a statutory Mandatory Provident Fund (“MPF”)
intermediaries regulatory regime

(@) The need to replace the existing administrative requlatory arrangements
with a statutory regime

2. Since the implementation of the MPF system in 2000, the regulation
of MPF intermediaries’ sales and marketing activities has been conducted
under administrative arrangements which were considered appropriate and
proportionate at the time when the major sales and marketing targets were
primarily employers. We expect trustees will employ more intensive sales
and marketing activities towards more than 2.5 million scheme members
upon the implementation of the Employee Choice Arrangement (“ECA”). It
Is estimated that the size of transferable MPF assets will increase from about
39% to about 67% of total MPF assets based on the figures as at end August
2011. In anticipation of more vigorous and intensive sales and marketing
activities, and in view of rising public expectation for investor protection
after the 2008 global financial crisis, we agree to the recommendation of
Mandatory Provident Fund Schemes Authority (“MPFA”) that it is prudent to
put in place a statutory regulatory regime for MPF intermediaries before
implementing ECA.



3. Specifically, under the proposed statutory regime, it will be an
offence for anyone not being a registered MPF intermediary to carry on any
regulated activities® (see para. 6 for the proposed coverage of regulated
activities). Registered MPF intermediaries are required to follow prescribed
conduct requirements, and may be subject to disciplinary sanctions for
non-compliance. There will be a set of supervision and investigation
powers modelled on that set out in Part VIII of the Securities and Futures
Ordinance (“SFQO”) (Cap. 571) in the context of supervising and investigating
intermediaries in the securities and futures sectors. With this
comprehensive statutory regulatory regime in place, we propose to stipulate
clearly in the Amendment Bill that MPFA has the function to regulate the
sales and marketing activities in relation to MPF schemes.

(b) The proposed institution-based requlatory approach

4, In formulating the framework of the proposed regime, we have made
reference to the licensing approach under SFO in respect of intermediaries
carrying on the regulated activities under SFO, with suitable modifications
having regard to the unique characteristics of the MPF market. Under the
proposed regime, MPFA will be the authority to administer the registration of
MPF intermediaries, to issue guidelines on compliance with statutory
requirements applicable to registered MPF intermediaries, and to impose
disciplinary sanctions, while the Hong Kong Monetary Authority (“HKMA”),
Insurance Authority (“lA”)? and Securities and Futures Commission (“SFC”)
will be given the statutory role as the frontline regulators (“FRs”) responsible
for the supervision and investigation of registered MPF intermediaries whose
core business is in banking, insurance and securities respectively. Such an
institution-based regulatory approach follows the arrangements under the
existing administrative regime, where MPFA has mostly been relying on
HKMA, IA and SFC as far as practicable to supervise MPF intermediaries
under their respective regimes, since the inception of the MPF system. This
regulatory approach has taken into account the market profile of existing
MPF intermediaries who carry on MPF sales and marketing activities as
incidental to their main lines of business in banking, insurance and / or

1 Similar to the SFO regime, there will be certain exemptions.

2 The Amendment Bill also expands the statutory function section of the Insurance Companies Ordinance
(Cap. 41) to empower IA to take on the FR role in the regulation of relevant MPF intermediaries.
Similar amendments are not required for the Banking Ordinance (Cap. 155) and SFO as the statutory
functions of SFC and HKMA will be able to embrace the FR role conferred on them.



securities®, and are regulatees of HKMA, 1A and / or SFC, as the case may be.
The continued adoption of the institution-based regulatory approach in the
statutory regime would enable efficient use of regulatory resources.
Existing MPF intermediaries are also familiar with this regulatory approach.
Its continuation would therefore require minimal adjustments on their part,
minimize compliance cost on them, and facilitate early implementation of
ECA. During our consultation with the industry, the majority of the
respondents did not indicate objection to this regulatory approach, whilst
some of them highlighted that there should be a level playing field for MPF
intermediaries to be supervised by different FRs.

5. In light of the above assessment, the Amendment Bill provides for the
continuation of the institution-based regulatory approach and there will be
various measures to ensure regulatory consistency and a level playing field —

(@ MPFA will be the sole authority to register MPF intermediaries;

(b) MPFA will be empowered to make rules on conduct requirements in
consultation with FRs and will be the sole authority to issue
guidelines on compliance with statutory requirements (see para. 4
above) and,;

(c) the legislation will delineate clearly the respective powers and
functions of MPFA and FRs; and detailed arrangements will be
agreed between them on this basis through the signing of a
Memorandum of Understanding between them;

(d) FRs will be responsible for supervision and investigation of relevant
registered MPF intermediaries. In misconduct cases, MPFA will
be the sole authority to impose disciplinary sanctions, taking into
account the information obtained by FRs in the course of their
investigation and the representation of the intermediaries
concerned*;

3 As at end October 2011, there were 486 corporate intermediaries and 30,111 individual intermediaries.
Of the 30,111 individual intermediaries, around 71% of them had their main line of business in the
insurance sector, 27% in the banking sector and 2% in the securities sector.

4 FRs will be responsible for the day-to-day supervision as well as investigation of registered MPF
intermediaries who are also their regulatees. They will provide information to MPFA in respect of
suspected breaches of conduct requirements for MPF schemes. MPFA will take into account the
information from FRs and the representation of the regulated person concerned in deciding whether a
disciplinary order (i.e. reprimand, civil fines, suspension of registration, and/or revocation of registration)
is justified. All appeals against MPFA’s disciplinary decisions will be handled by a statutory and
independent appeal board. MPFA will seek the input of FRs as necessary in the disciplinary and appeal
processes.



(e) all appeals against any registration and disciplinary decisions with
regard to MPF intermediaries will be handled by a single, statutory
and independent body, the Mandatory Provident Fund Schemes
Appeal Board (“Appeal Board™);

()  MPFA will establish a regular liaison mechanism with participation
of all FRs to enhance communication between them;

(g) an independent, non-statutory Process Review Panel will be
established to review the enforcement procedures of MPFA and FRs
to ensure, among other things, consistent internal process on the
exercise of supervision and investigation powers among FRs and
within MPFA; and

(h) MPFA will receive all complaints on MPF sales and marketing
activities as a one-stop shop to facilitate the handling of complaints.
It will conduct initial processing of the complaints. It will assign
the complaints to the relevant FRs for investigation.

MPFA will continue to keep in view market development after

implementation of the statutory regime and review the regulatory approach as
necessary in future.

(c) Requlated activities

6. Taking into account the nature of MPF sales and marketing activities,
how and to what extent such activities may affect the interests of scheme
members, “regulated activity” is defined to mean inviting or inducing, or
attempting to invite or induce, another person to make a material decision
with regard to, e.g. whether or when to transfer a scheme member’s assets to
or from a registered scheme, or giving advice including an opinion in relation
to whether or when to transfer a scheme member’s assets to or from a
registered scheme.

(d) Responsibilities of corporations for misconduct of their sales force

7. In the aftermath of the 2008 global financial crisis, there are concerns
that financial institutions may impose overly aggressive sales targets on their
employees and intermediaries which may drive the latter to resort to
inappropriate practices, or may be laxed in their control over the latter. In



this connection, we propose that MPFA may impose sanctions on the
corporations and their responsible officers (“RO”)°, as the case may be, if
MPFA is satisfied that —

(a) the corporations do not establish and maintain proper controls
and procedures, and maintain appropriate standards of conduct
for compliance with the relevant statutory requirements by their
subsidiary intermediaries;

(b) the corporations or the ROs do not use their best endeavours to
secure observance by their subsidiary intermediaries with those
controls and procedures; or

(c) the corporations do not ensure that their ROs have sufficient
authority, or do not provide the ROs with sufficient resources
and support, for carrying on their specified responsibilities.

8. The above proposal is modelled on the corresponding provisions in
SFO on regulating the ROs of corporations licensed to carry on regulated
activities under SFO. MPFA will remind FRs to actively consider if there
are failures of senior management and corporations of the relevant MPF
intermediaries while investigating allegations of misconduct of the latter, and
MPFA will impose disciplinary sanctions on them where justified.

(e) Transitional arrangements

Q. To facilitate a smooth migration of existing MPF intermediaries to the
statutory regime, we propose to provide for transitional arrangements such
that all existing MPF intermediaries with valid registration with MPFA
immediately before the commencement of the proposed statutory regime may
continue to carry on regulated activities for two years, during which they may
apply to MPFA for registration under the statutory regime. To ensure proper
regulation during the transitional period, they will be required to observe the
relevant requirements in the same way as any other newly registered MPF
intermediary under the proposed statutory regime. They will be subject to
disciplinary sanctions by MPFA for failure to do so.

10.  Whilst MPFA will be empowered to collect registration and annual

> ROs refer to persons registered under the proposed statutory regime as an officer with specified
responsibilities (e.g. responsibility to ensure the principal intermediary has established and maintains
proper controls). A RO has to be a subsidiary intermediary himself. Please see footnote 6 for
principal intermediaries and subsidiary intermediaries.



fees from registered MPF intermediaries under the proposed statutory regime,
it intends not to do so in the initial years of operation to facilitate a smooth
transition. In future, any proposal to collect registration and annual fees and
the determination of fee levels will need to go through consultation and
necessary legislative procedures.

Establishing an electronic transfer system (“E-platform”) for transfer of
MPF benefits

11. MPFA expects that the volume of transfers of accrued benefits after
the implementation of ECA may rise significantly. To promote accuracy
and security for transfers, and to reduce processing time, MPFA will establish
an E-platform for transfers of accrued benefits and mandate its use by trustees.
The Amendment Bill empowers MPFA to designate a mandatory E-platform
and provides for associated matters. MPFA and the trustees have been
working closely on the design and development of the E-platform. While
MPFA will bear the costs of developing and establishing the E-platform,
MPFA will be empowered to charge a fee to be payable by the relevant
trustees for the use of E-platform. Any such fee will be determined with
reference to the costs likely to be incurred by MPFA in the transfer process.
To facilitate the smooth implementation of ECA, MPFA intends not to charge
a fee for the E-platform service during the initial stage.

Enhanced deterrent against default contributions

12. In response to public request for more effective measures to address
default contributions, we have proposed the following two amendments to
MPFSO -

(@) provide for a daily penalty for each day on which an offence
committed by an employer for failing to make MPF mandatory
contributions for an employee continues; and

(b) create a new offence for a failure by an employer to comply with
a court order made in civil proceedings for the payment of arrears
of MPF mandatory contributions and contribution surcharges.

13. In relation to the proposed amendment in para. 12(a), it is currently an
offence under MPFSO if an employer does not make mandatory contributions
for employees within a statutory timeframe. The proposed daily penalty
seeks to ensure that the employer concerned will rectify the situation and
make good the default without delay. In relation to the proposed
amendment in para. 12(b), we note that the Employment Ordinance (Cap. 57)



(“EQ”) was amended in 2010 to make it an offence under section 43P of that
Ordinance if an employer fails to pay any sum awarded by the Labour
Tribunal or the Minor Employment Claims Adjudication Board. The
amendment to EO has brought calls for the introduction of similar measures
to the MPF regime. We have made reference to EO for the proposed
amendment.

OTHER OPTIONS

14.  There is no alternative option other than legislative amendments for
putting in place a statutory MPF intermediary regulatory regime.

THE AMENDMENT BILL

15.  The main provisions of the Amendment Bill are set out below —

(@) The object of the Amendment Bill is to amend MPFSO for the
purposes set out in the long title;

(b) Clause 1 sets out the short title and provides for commencement.
Clause 6 expands the functions of MPFA to include regulation of
sales and marketing activities in relation to MPF schemes;

Sales and marketing activities and giving of advice in relation to registered
schemes

(c) Clause 13 adds new Part IVA to MPFSO which contains 9
Divisions;

(d) Division 1 contains preliminary provisions. They define or
otherwise explain certain expressions used in new Part IVA;

(e) Division 2 provides for the prohibitions against a person from -
(i) carrying on regulated activities; or
(if) holding out as carrying on regulated activities in the course of
the person’s business or for reward, or taking or using certain

related titles;

() The prohibition does not apply to certain persons, including a



person who is registered as a principal intermediary (“P1”) or as a
subsidiary intermediary (“SI”) attached to a PI°;

(g9) Division 3 provides for the investigation by MPFA, or by SFC,
HKMA or IA (at MPFA’'s nomination), in relation to
contraventions of the prohibitions under Division 2;

(h) Division 4 provides for the registration of Pls and of Sls, for the
approval of the attachment to Pls, and for the approval of RO.
New section 34Q requires MPFA to establish and keep a register
of Pls and Sls. New sections 34T, 34U, 34V, 34W and 34Y
provide for the procedures and criteria for such registration and
approval.  New section 34X empowers MPFA to impose
conditions on any registration or approval (“registration or
approval conditions”). New sections 34Z, 34ZA and 34ZB
provide for the assignment of SFC, HKMA, or IA, as FR of a PI,
Sl or RO;

(i) Division 5 provides for the consequences of any change in status
or circumstances of a person after being registered as a PI or Sl,
being approved as attached to a PI, or being approved as a RO.
In some cases (e.g. ceasing to hold a certain qualification), the
change leads to a revocation or suspension of the registration or
approval. In other cases (e.g. change of address), the change
must be notified to MPFA;

(j) Division 6 provides for the requirements to be observed by Pls,
Sls and ROs.  New sections 34ZL and 34ZM set out the conduct
requirements for Pls, Sls and ROs. New sections 34ZN, 34Z0
and 34ZP set out the requirements to pay annual fees, to deliver
annual returns, and to complete continuing training;

(k) Division 7 provides for the inspection and investigation by a FR
in relation to compliance by a PI, SI or RO with the conduct
requirements and with the registration or approval conditions;

() Division 8 provides for the powers of MPFA to make a
disciplinary order against a PI, SI or RO who fails to comply with
a conduct requirement or a registration or approval condition, or
who is convicted of an offence under MPFSO or any subsidiary
legislation under MPFSO. MPFA may also take further action in

6 Pls refer to persons registered under the regime to carry on regulated activities. Sls refer to persons

registered under the regime to carry on regulated activities for Pls they are attached to.



respect of the PI, SI or RO (see new section 34ZZA);

(m) Division 9 contains the miscellaneous provisions. In particular,
Subdivision 1 contains provisions supplementary to the
investigation and inspection under Divisions 3 and 7. This
Division also provides for the transitional and saving provisions
set out in new Schedule 5B (as added by Clause 21);

(n) Clauses 3, 5, 6, 7, 9, 10, 11, 12, 15, 16, 20 and 22 contain
amendments to MPFSO that are relevant to new Part IVA:;

Designation of electronic system

(o) Clause 8 adds new section 6KA to MPFSO. That new section
empowers MPFA to designate an electronic system for use for the
purposes of MPFSO;

Offences for employer’s failure in relation to mandatory contributions

(p) Clause 17 amends section 43B of MPFSO —

(i) to create a new offence for a failure by an employer to
comply with a court order made in civil proceedings for the
payment of arrears of mandatory contributions and
contribution surcharges; and

(ii) to provide for a daily penalty for each day on which an
offence committed by an employer for failing to make
mandatory contributions for an employee continues;

(q) Clauses 18 and 19 contain amendments to MPFSO that are
relevant to the amendment set out in para. 12(a);

(r) Clause 14 amends section 35 of MPFSO —

(i) to revise the criteria for the appointment of the Chairman of
the Appeal Board; and

(if) to revise the criteria for the appointment to the panel of
persons whom the Chief Executive considers suitable for

" Potential candidates eligible for appointment as Chairman of the Appeal Board will include persons who

are eligible for appointment as a Judge of the High Court and retired judges. At present, Chairman of
the Appeal Board must be a barrister or a solicitor.
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appointment as members of the Appeal Board®,

LEGISLATIVE TIMETABLE
16.  The legislative timetable is as follows -
Publication in the Gazette 9 December 2011

First Reading and Commencement 14 December 2011
of Second Reading Debate

Resumption of Second Reading Debate, to be notified
Committee Stage and Third Reading

MPFA advised that trustees should be given three months after enactment of
the Amendment Bill for updating their internal control guidelines and
promotion materials, etc. before launching ECA. Currently, MPFA has been
working on preparatory work on various fronts, including the updating of the
guidelines which will provide guidance to registered MPF intermediaries on
compliance with statutory requirements. MPFA will consult FRs and
industry stakeholders shortly. MPFA is also pressing ahead with the
preparation of the E-platform with the trustees, and training of MPF
intermediaries. On publicity front, MPFA has been continuing its public
education programme and will conduct more proactive publicity nearer the
time of implementing ECA. On the above basis, assuming that the
Amendment Bill can be passed within the current LegCo term, we have
accordingly proposed 1 November 2012 as the commencement date of the
Amendment Bill.

IMPLICATIONS OF THE PROPOSAL

17. The legislative proposal is in conformity with the Basic Law,
including the provisions concerning human rights. The Amendment Bill
will not affect the current binding effect of MPFSO. The Amendment Bill
itself has no financial, productivity, environmental and sustainability
implications.  Additional manpower resources will be required for the
Office of the Commissioner of Insurance to carry out the proposed new

¥  Potential candidates eligible for appointment as members of the Appeal Board will include, inter alia,

persons who represent the interests of MPF intermediaries and relevant employees. At present, the
panel of persons of the Appeal Board consists of solicitors and accountants.
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enforcement duties to supervise and investigate MPF intermediaries under its
frontline regulation. The required resources have been sought in accordance
with the established resource allocation mechanism.  On economic
implications, the proposed measures to regulate MPF sales and marketing
activities will pave the way for the implementation of ECA which is
conducive to market competition. On economic implications, the proposed
measures to regulate MPF sales and marketing activities will pave the way
for the implementation of ECA which is conducive to market competition.
Coupled with the increased deterrent against default contribution, it would
help protect and enhance scheme members’ interest. There should be
minimal additional compliance cost to MPF intermediaries.

PUBLIC CONSULTATION

18. In October 2010, the Administration informed the LegCo Panel on
Financial Affairs (“FA Panel”) that it would take forward MPFA’s proposal to
put in place a statutory framework for the regulation of MPF intermediaries
before implementing ECA. The Administration and MPFA jointly issued a
Panel Paper (CB(1)1748/10-11(03)) entitled “Enhanced Regulation of
Mandatory Provident Fund Intermediaries” (“Consultation Paper”) on
28 March 2011 to commence a consultation exercise on the legislative
proposals. At the FA Panel meeting on 4 April 2011, most of the Panel
members did not indicate objection to the proposed regulatory approach, and
we received some comments on detailed arrangements, including measures to
ensure regulatory consistency among FRs.

19.  We have also reached out to the public, the industry, stakeholder
groups and the Consumer Council. We received a total of 13 written
submissions from various organizations on the Consultation Paper. There is
general support for enhancing the regulation of MPF intermediaries before
implementation of ECA and the majority of respondents did not indicate
disagreement with the proposal that the statutory regulatory regime be
modelled on the existing administrative regulatory arrangements.
Comments on details have been addressed as appropriate. The
Administration and MPFA issued the consultation conclusions, and a Paper
thereon to the FA Panel, on 29 July 2011. MPFA also issued a paper to
inform the Labour Advisory Board on the proposals to enhance deterrent
against default contributions in August 2011 and did not receive any
dissenting views.

PUBLICITY

20.  We will issue a press release on 6 December 2011 and the
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Amendment Bill will be gazetted on 9 December 2011. A spokesman will
be available to answer media and public enquiries.

BACKGROUND

21. At present, MPFA implements an administrative regulatory regime
for MPF intermediaries through its “Code of Conduct for MPF
Intermediaries”. Under this administrative regime, MPFA is the standard
setter and registration authority whereas HKMA, |IA and SFC are, in
accordance with the Memorandum of Understanding signed between them
and MPFA, responsible as far as practicable for the day-to-day supervision of
MPF intermediaries who are also their own regulatees under the Banking
Ordinance (Cap. 155), Insurance Companies Ordinance (Cap. 41) and SFO
respectively.

22, In July 2009, LegCo enacted the Mandatory Provident Fund Schemes
(Amendment) Ordinance 2009, which provides the legal basis for
implementing ECA.

ENQUIRIES

23. Enquiries related to the LegCo Brief should be directed to
Miss Emmy Wong, Principal Assistant Secretary for Financial Services
(Financial Services) at 2810 2061.

Financial Services and the Treasury Bureau
6 December 2011
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Part 1

Mandatory Provident Fund Schemes (Amendment) (No. 2} Bill 2011

Clause 1 1

A BILL
To

Amend the Mandatory Provident Fund Schemes Ordinance to provide for

the regulation of sales and marketing activities, and the giving of
advice, in relation to registered schemes, to empower the
Mandatory Provident Fund Schemes Authority fo designate an
clecronic system for use for the purposes of the Ordinance, to
create a new offence for a failure by an employer to comply with a
court order made in civil proceedings for the payment of arrears of
mandatory contribulions or coniribution surcharges, to provide for
daily penalties for the offences under section 43B(1C) and (1E) of
the Ordinance, to revise the criteia for appointmemt of the
Chairman of the Mandatory Provident- Fund Schemes Appeal
Board, to revise the criteria for i to the panel of persons
under section 35(5) of the Ordinance, and to provide for
consequential and related matters.

Enacted by the Legislative Council.
Part1
Preliminary
Sheort tite and commencement
(1) This Ordinance may be cited as the Mandatory Provident
Fund Schemes (Amendment) (No. 2) Ordinance 2011.
(2) This Ordinance comes into operation on 1 November 2012.

Part 1

Mandatory Provident Fund Schemes (Amendment) (No. 2) Bill 2011

Clause 2 2

2.

Enaciments amended

The enactments specified in Parts 2 and 3 are amended as set out in
those Paris. _



Part2
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Clause 3 3

Part 2

Amendments to Mandatory Provident Fand Schemes

Ordinance (Cap. 485)

Long title amended
Long title, after “approved trustees,”™ —
Add
“to regulate sales and marketing activities, and the giving of
advice, in relation o registered schemes,”.
Section 2 amended (interpretation)
(1) Section 2(1), definition of service provider—
Repeal
“solicitor or actuary”
Substiiute
“solicitor, actuary or registered infermediary™.
(2) Section2(1)—
Add in alphabetical order
“authorized financial institution (FEO[SATEERS) means an
authorized institution as defined by section 2(1) of the

Banking Ordinance (Cap. 155);
electronic system (BT %) means an information system as
defined by section 2(1) of the Electronic Transactions
Ordinamce (Cap. 553);
registered ivtermediary (ZEH 1+ A\) means—
{a) a principal intermediary as defined by section 34G;
or
(b) a subsidiary intermediary as defined by section
34H;
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regulated person (23 EE) means—
(@) aregistered intermediary; or
(b) aresponsible officer of a principal infermediary, as
defined by section 345",

Section 4 amended (exemptions)

- Section 4(3)—

Repeal

“this Ordinance™
Substitnte

“Part III”.

Section 6E amended (fanctions of Authority)
After section 6E(1)d)—

Add

“(da) to regulate sales and marketing activities, and the giving
of advice, in relation to registered schemes;”.

Section 6H amended (Authority may issue guidelines)
(1) Section 6H(1), after “self-employed persons™—

Add

“, regulated persons™.
(2) After section 6H(7)—

Add

“(8) DespneanyﬂnngmﬂnSOMmance,meAuﬂlorrtymust
. consult the Securities and Futures Commission, the
Monetary Authority, and the Insurance Authority,
regarding guidelines that it proposes to issue under this _
section, or any amendment or revocation that it proposes
to make in relation to guidelines issued under this
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5

8

section, in so far as those guidelines apply, or the
amendment or revocation applies, to regulated persons.”.

Section 6KA added
Immediately after section 6K—

“6KA.

Add

Designation of elecironic system by Aunthority

N
2
1K)

0

16)

(6)

The Authority may designate an electronic system for
use for the purposes of this Ordinance.

The Authority may designate vmder subsection (1) an
electronic system that is established and operated by it.
An approved trustee who uses, or is required by law o
use, a designated electronic system must take any action
specified by the Authority as being necessary for
ensuring the proper and efficient operation of the
system.

The Awhority may recover from a person who uses a
designated electronic system any fee or charge paid or
payable by the Authority to a third party in relation to
the operation and administration of the electronic system
that is attributable to snch use.

The Authority may, lfltreasxmablyconsadersrt

pecessary to do so, suspend a electronic

system from being used for the purposes of amy
provision of this Ordinance in relation to which the
electromic sysiem is designated. \

A suspension under subsection (5)—

(@) may take effect in relation to amy person who uses,
or who is required by law to use, the designated
electronic system;

(b) may iake effect—

Part 2
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10.

@

(i) for a period, or uniil the occurrence of an
event, determined by the Authority; or
(ii) umtil further notice by the Authority; and
(c) may iake effect subject fo any condition that the
Authority considers appropriate.
As soon as practicable after making a designation under
subsection (1) or a suspension under subsection (5), the
Authority must publish information about the
designation or suspensior in any manner that the
Authority considers appropriate.
In this section—

designated electronic system (3B TR $H0) means an

electronic system designated under subsection (1).”.

. Section 19 amended (powers of Authority in relation to
mandatory contributions)
(1) Section 19, Chinese text, heading—
Repeal
“wR
Substifate
“WEE.
(@) Section 19(1), afier “provisions of this Ordinance™ —

Add

“(except Part IVA)”.

Section 19A amended (power of Awmthority to require
production of recerds)
Section 19A(1), after “provisions of this Ordinance™—

Add

“({except Part IVA)”.
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11. Section 30A amended (general power of inspection)
Section 30A(1), after “this Ordinance™—
Add
“(except Part [VA)”.

12. Section 32 amended (investigation)
Section 32(1)(2), after “this Ordinance™
Add
“(except Part IVAY™.

13. Part IVA added
After Part IV—
Add

“Part IVA

Sales and Marketing Activities, and Giving of
Adbvice, in relation to Registered Schemes

Division 1—Preliminary

34E. Imterprefation
In this Part—

~. Wwbﬂgmﬂmmeagm(ﬁﬂiﬁ%%
{’EEA)anappounedmnanceagentasdeﬁned
by section 2(1) of the Insurance Companies Ordinance
(Cap. 41) who is eligible to engage in long term business
within the meaning of that Ordinance;
mﬁmimdbngwmmmmw(ﬁ&ﬁm%
k& #2) means an authorized insurance broker as
defined by section 2(1) of the Insurance Companies

Mandatory Provident Fund Schemes (Amendment) (No. 2) Bill 2011
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Ordinance (Cap. 41) who is eligible to engage in long
term business within the meaning of that Ordinance;
ceﬂ;ﬁaipubbcaccoum(g—l'ﬁﬁ)meansapersonwho is

as a certified public accountant by virtue of
section 22 of the Professional Accoentants Ordinance
(Cap. 50);
disciplinary order ({C1EF(FA7<) means an order made
under section 34ZW(3), (4), (5) or (6);
Jfrontline regulator (FI$REE)—

(@ mrelanontoapersonwhomapnnclpa]
, means the industry regulator assigned
under section 34Z(1) or (2) as the regulator of the
person for the purposes of this Part;
(b) in relation to a person who is a subsidiary
imtermediary attached to a principal intermediary,
ﬂnmdushyregulatorass:gnedlmdersectlon
34ZA(1) or (2) as the regulator of the person, in the
person’s capacity as such a  subsidiary
tntermediary, for the purposes of this Part; or
(¢) in relation to an individual who is a respobsible
: officer of a principal intermediary, means the
industry regulator assigned under section 34ZB(1)
or (2) as the regulator of the individual, in the
individual’s capacity as such a responsible officer,
for the purposes of this Part;
industry reguiator ({738 E) means—
(a) the Securities and Futures Commission;
(b) the Insurance Authority; or
(c) the Monetary Authority,;
inspector (222 B)); in relation to a regulated person, means—
(a) the frontline regulator of the regulated person; or
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(b) a person directed by that frontline regulator vnder
section 34ZQ(1)b) to ascertain any matter in
relation to the regulated person;

investigator (BiE 8 )—

(@ in rclation to an investigation under Division 3,
means—

() the Authority;

(ii) an industry regulator nominated by the
Authority under section 340(1)Xb) to assist
the Authority in the investigation; or

(iil) a person directed by the Authority or such an
industry regulator under section 340(1 X(a)(i)
or (2)(b) in relation 1o the investigation; or

(b) in relation to an investigation under Division 7 in
respect of a regulated person, means—

(i) the frontline regulator of the regulated person;
or

(ii) a person directed by that frontline regulator
under section 34ZT(1Xb) in relation to the
investigation;

performance requirement ({FZEZ3K)—

(a) inrelation to a registered intermediary, means—
(i) arequirement under section 34ZL; or
(ii) a condition to which the registration as a

~ principal or subsidiary intermediary, or the
approval of the attachmest to a principal
intermediary, is subject by virtue of section
34X; or

(b) in relation to a responsible officer, means—

(i) arequirement under section 34ZM; or

Mandatory Provident Fund Schemes (Amendment) (No. 2) Bi 2011
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(ii) a condition to which the approval as such
responsible officer is subject by virtue of
section 34X;

prescribed person (1B A 1)—
(@ in relation to the Securiies and Futures

Commission, means an employee of the

(b) in relation to the Monetary Authority, means a

person appointed by the Financial Secretary under
section 5A(3) of the Exchange Fund Ordinance

(Cap. 66); or
(c) in relation to the Insurance Authority, means a
public officer employed in the Office of the
Commissioner of Insurance;
Register (4 ASCEE) means the register of intermediaries
for regulaied activities established under section 34Q(1);
relevent insurance body (G EMES) means—
(@ The Homg Kong Confederation of Insurance
Brokers; or
(b) the Professional Insurance Brokers Association;

Type A regulatee (FRZHREE)—

(a) inrelation to the Insurance Authority, means—

(i) a company that is authorized under section 8
of the Insurance Companies Ordinance (Cap.
41) %o carry on long term business within the
meaning of that Ordinance; or

(ii) an authorized long term insurance broker;

(b) in relation to the Monetary Authority, means an
.amthorized financial mstitation that is registered
under section 119 of the Securities and Futures
Ordinance (Cap. 571) for Type 1 or Type 4
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regulated activity, or both, within the meaning of
that Ordinance; or

{c) in relation to the Securities and Fufires
Conmmission, means a corporation that is licensed
under section 116 of the Securities and Futures
Ordinance (Cap. 571) to carry on Type I or Type 4
regulated activity, or both, within the meaning of
that Ordinance;

Type B regulatee (ZIEHHEE)—

(a) in relation to the Insurance Authority, means—
(i) an appointed long term insurance agent;
(ii) a person who is registered with the Insurance

Agents Registration Board as a responsible -

officer of an appointed long term insurance
agent;

(iti) a person who is registered with the Insurance
Authority, the Insurance Agents Registration
Board, or 2 relevant insuramce body—

(A) as a technical representative of an
appomted long term insurance agent; or

(B) as a technical representative of an
authorized long term insurance broker;
or

(iv) a person who is registered with the Insurance
Authority, or a relevant insurance body, as a
chief executive of an authorized long term
insurance broker; ;

(b) inrelation to the Mometary Authority, means—
(i) a relevant individual who is registered under
section 20 of the Banking Ordinance (Cap.
155) as engaged in respect of Type 1 or Type
4 regulated activity, or both, within the

Mandatory WFmd Schemes (Amendment) (No. 2} Bl 2011
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meaning of the Securities and Futures
Ordinance (Cap. 571); or

(ii) a peson who, with the consent of the
Monetary Awthority under section 71C of the
Banking Omdinance (Cap. 155), is an
execative officer of a registered insiitution
appointed under section 71D of that
Ordinance to be responsible for direcily
supervising the conduct of each business
conducted by the registered institution that
constitutes Type 1 or Type 4 regulated
activity, or both, within the meaning of the
Securities and Futures Ordinance (Cap. 571);
or

(¢) iIn relation to the Securitics and Futures

Commission, means a person who is licensed under

section 120 of the Securities and Futures Ordinance

(Cap. 571} 1o cany on Type 1 or Type 4 regulated

activity, or both, within the meaning of that

Ordinance.

34F. Regulated activity, material decision and regulated advice
(1) For the purposes of this Part, a person carries on a
regulated activity if the person—
(a) imvites or induces, or attempts fo invite or induce,
another person to make a material decision; or
(b) givesregulated advice.
(2) Despite subsection (1), a person does not carry on a
lated activity if—
(a) the person issues an advertisement, invitation or
document; and
®) ﬂ}elssuelsamhonzedbyﬂaeSecmmesandFuunes

Commission under section 105 of the Securities
and Futures Ordinance (Cap. 571).
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(3) For the purposes of this Part, a person makes a material
decision if the person makes a decision as to any matter
specified in subsection (5).

(4) For the purposes of this Part, a person gives regulated
advice if the person gives an opinion in relation to any
matter specified in subsection (5).

(5) The following matters are specified for the purposes of
subsections (3) and (4)—

(@
)
©

@
©

®

®)
@

@

whether, or when, to apply to join or become a
member of a particular registered scheme;
whether, or when, to apply to participate in a
particular registered scheme as an employer;
whether, or when, to pay contributions (including

voluntary confributions) to a particular registered
scheme, or to invest in a particular constitnent fund
of a particular registered scheme;

the amount of contributions fo be so paid, or the
amownt to be so invested;

whether, or when, to transfer accrued benefits from
a registered scheme to another, or from a
constituent fimd of a registered scheme to another
constifuent fund of the registered scheme;

the amount of accrued benefits to be so transferred;
whether, or when, to transfer bepefils from an
occupational retirement scheme to a particular
registered scheme; ‘

the amount of benefits to be so transferred;

whether, or when, to make a claim for the payment
of accrued benefits from a registered scheme;

the amount of such a claim.
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| 34G. Principal intermediary
(1) In this Part—

@

®)

a person is a principal intermediary if the persen is
registered under section 34T(4) as an intermediary
for carrying on regulated activities; and

except in section 34M(1), such a person is still a
principal intermediary even though the registration
is suspended mnder this Part.

(2) In this Part, a reference to a registration of a person as a

(@)

®)

is areference io a reglstrahon under section 34T(4)
as an intermediary for carrying on regulated
activities; and

except in section 34M(1), includes such a
registration that is suspended under this Part.

(1) Inthis Part—

C)

(b)

a person is a subsidiary intermediary if the person
is registered under section 34T(5)(b)(1) or 34U(4)
as an intermediary for camying om regulated
activities for a principal intermediary to which the
person is to be attached; and

except in sections 34T(2)a) and 34V(1), such a
person is still a sobsidiary intermediary even
though the registration is suspended under this Part.

(2) In this Part, a reference to a registration of a person as a
subsidiary intermediary—

@

is a referepce to a ion under section
34T(5Xb)i) or 34U(4) as an micrmediary for
carrying on regulated activities for a principal
mtermediary to which the person is to be attached;
and
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@

() except in sections 34T(2)a) and 34V(1), includes
such a registration that is suspended umder this
Part.

In this Part—

{a) a person is a subsidiary imenmediary attached to a
principal intermediary if the person is approved
under section 34T(S}a)d) or (b)), 34U(7) or
34V(3) as being attached to the prmclpal
intermediary for the purpose of camying on
regulated activities; and

(b) except in sections 34M(1)b) and 34W(3)a), such
a person is still a subsidiary intermediary attached
to the principal intermediary even though—

(i) the registration of the person as a subsidiary
intermediary is sespended under this Part; or
(ii} the approval is suspended under this Part.

In this Part, a reference to an approval of the attachment

of a person to a principal intermediary—

{a) is a reference to an approval under section
34T(S)@)D or (b)iD), 34U(7) or 34V(3) of the

() except in sections 34M(I)Xb) and 34W(3)a),

includes soch am approval that is suspended under
this Part.

341 Responsilﬂeoﬂieerand@eciﬁedruponsazbﬂiﬁes

¢y

In this Part—

(@) anmdmduallsaresponmblseofﬂoerofaprmmpal '

if the individual is approved under
section 34T(SXHa)ii) or (b)(iil) or 34W(3) as an
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3

officer with specified responsibilities in relation to

the principal intermediary; and

(b) except in section 34ZD(1), such an individual is
still a responsible officer of the prmc1pal
intermediary even though the approval is
suspended under this Part.

In this Part, a reference to the approval of an individual

as a responsible officer of a principal intermediary—

(@) is a reference to an approval under section
34T(5Xa)(ii) or (b)iii) or 34W(3) of the individual
as an officer with specified responsibilities in
relation to the principal intermediary; and

(b) except im section 34ZIX1), imcludes such an
approval that is suspended under this Part.

In this Part, a reference to specified responsibilities in

relation to a principal intermediary, is 2 reference to—

(a) the responsibility to ensure that the principal
intermediary has established and maintains proper
controls and procedures for securing compliance by
the principal infermediary, and by each subsidiary
intermediary attached to the principal intermediary,
with this Part; and

(b) the responsibility to ensure that the principal
intermediary wuses the intermediary’s best
endeavours to secure observance by subsidiary
intermediaries  attached to the principat
imtermediary of the conirols and procedures
mentioned in paragraph (a).

34). Revocation or suspension of qualification as Type A
regulatee

oy

For the purposes of this Part, a person has a qualification
as a Type A regulatee revoked on disciplinary grounds
if—
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@

(®)

©)

@)

in the case of the qualification mentioned in
paragraph (aXii) of the definition of Type A
regulatee in section 34E as an anthorized long term
insurance broker that is authorized by the Insurance
Authority under section 69 of the Insurance
Companies Ordinance (Cap. 41), the authorization
is withdrawn under section 75(1) of that Ordinance
on the grounds of breach of proper conduct;

in the case of the qualification mentioned in
paragraph (a)ii) of that definition as an authorized
long term insurance broker that is a member of a
body of insurance brokers approved by the
Insurance Authority under section 70 of the
Insurance Companies Ordinance (Cap. 41), the
membership is terminated in compliance with the
system of disciplinary procedures established by
the body of insurance brokers for the purposes of
section 70(3) of that Ordinzmce;

in the case of the qualification mentioned in
paragraph (b) of that definition—

{i) a an authorized financial institution
reglslae:edforTypelorType4regulated
activity, the jon is revoked under
section 196(1XiXA) of the Securities and
Futures Ordinance (Cap. 571) in relation to
that regulated activity; or

(ii)y as an amhorized financial institaiion
registered for Type 1 and:Type 4 regulated
activities, the registration is revoked umder
that section in relation to those regulated

svifies: or

in the case of the qualification mentioned in

paragraph (¢) of that definition—

(i) as a corporation licensed to camy on Type 1
or Type 4 regulated activity, the licemce is
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revoked under section 194(1)(i}A) of the
Securities and Futures Ordinance (Cap. 571)
in relation to that regulated activity; or

(ii) as a corporation licensed to carry on Type 1
and Type 4 regulated activities, the licence is
revoked under that section in relation to those
regulated activities.

(2) For the purposes of this Part, a person has a qualification
as a Type A regulatee suspended if—

@

b)

©)

in the case of the qualification mentioned in
paragraph (a)ii) of the definition of Type A
regulatee in section 34E as an anthorized long term
insurance broker that is a member of a body of

-insurance brokers approved by the Insurance

Authority under section 70 of the Insurance

Companies Ordinance (Cap. 41), the membership

is suspended;

in the case of the qualification mentioned in

paragraph (b) of that definition—

(i) as an anthorized financial institstion
registered for Type 1 or Type 4 regulated

activity, the regjstration is suspended under
section 196(1)iXB) of the Securities and

Futures Ordinance (Cap. 571) in relation to
. that regulated activity; or

(i) as an amthorized financial institution
registered for Type 1 and Type 4 regulated
activities, the registration is suspended under
that section in relation to those regulated

- vitles: or

in the case of the qualification mentioned in

paragraph (¢) of that definition—

() as a corporation licensed to carry on Type 1
or Type 4 regulated activity, the licence is
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under section 194(1)i}XB) of the
Securities and Futures Ordinance (Cap. 571)
in relafion to that regulated activity; or
(ii) as a corporation licensed to carry on Type 1
and Type 4 regulated activities, the licence is
suspended wmder that section in relation to
those regulated activities.

34K. - Revocation or suspemsion of qualification as Type B
regulatee

(1). For ihe purposes of this Pari, a2 person has a qualification

as a Type B regulatee revoked on disciplinary grounds

(@ in the case of the qualification mentioned in
paragraph (a)i) of the definition of Type B
regulatee in section 34E, the appoiniment as an
agent is terminated under a code of practice
approved by the Insurance Authority under section
67 of the Insurance Companies Ordinance (Cap.
41) on the grounds of breach of the code of practice
(other than a failwe to complete continuing
professional training);

{b) in the case of the qualification mentioned in
paragraph (a)(ii) or (iii}(A) of that definition, the
registration is terminated under such a code of
practice on the grounds of breach of the code of

- practice (other than 2 failure to complete
I _ continuing professional training);

(c) in the case of the qualification mentioned in
paragraph (a)(iti(B) or (iv) of that definition as a
technical representative or chief executive of an
anthorized long ferm inswrance broker that is
anthorized by the Insurance Awthority under
section 69 of the Insurance Companies Ordinance
(Cap. 41)—
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@

)

(i) the name of the person, who has been entered

as such techmical representative or chief

. execufive in a register maintained under

section 69(3) of that Ordinance, is removed
from that register; and

(ii) the name is removed on the grounds of breach
of any condition specified by the Insurance
Autherity to be a fit and proper person as
such techmical representative or chief
executive (ofher than a failure to complete
continuing professional training);

in the case of the qualification mentioned in

paragraph (a)(ifiYB) or (iv) of that definition as a

technical represemtative or chief executive of an

authorized long term insuramce broker that is a

member of a body of insurance brokers approved

by the Insurance Authority vnder section 70 of the

Insurance Companies Ordinance (Cap. 41)—

(@) the pame of the person is removed from a
register of technical represeniatives or a
register of chief executives (as the case may
be) kepi by the body of insurance brokers;
and

(ii) the name is removed on the grounds of breach
of any condition specified for the purposes of
section 70(3) of that Ordinance by the
Insurance Authority to be a fit and proper
person as such technical representative or
chief executive (other than a failure to
complete continuing professional training);

'in the case of the qualification mentioned in

paragraph (b)i) of that definition—

(i) as arelevant individual registered as engaged
in respect of Type 1 or Type 4 regulated
activity, all or any of the person’s relevant.
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particalars are removed from the register
under section 58A(1)c) of the Banking
Ordinance. (Cap. 155) in relation to that
regulated activity; or

(ii) as a relevant individual registered as engaged
in respect of Type 1 and Type 4 regulated
activities, all or any of the person’s relevant
particulars are removed from the register
under that section in relation to those

lated activities;

in the case of the qualification mentioned in

paragraph (b)(ii) of that definition—

(i) as a person who is an executive officer
appomted t0 be responsible for directly
supervising the conduct of each business that
constittes Type 1 or Type 4 regulated
activity, the consent is withdawn under
section 71C(4)c) of the Banking Ordinance
(Cap. 155) in relation to a business that
constitutes that regulated activity; or

(ii) as a person who is an executive officer
appointed to be responsible for directly
supervising the conduct of each business that
constitufes Type 1 and Type 4 regulated
activities, the consent is withdrawn under that
seciion in relation to a business that
constitutes those regulated activities; or

in the case of the qualification mentioned in

paragraph (¢) of that definition—

(@) as a person licensed to carry on Type 1 or
Type 4 regulated activity, the licence is
revoked under section 194(1Xi}A) of the
Securities and Futures Ordinance (Cap. 571)
in relation to that regulated activity; or
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(ii) as a person Licensed to carry on Type 1 and
Type 4 regulated activities, the licence is
revoked under that section in relation to those
regulated activities.

(2) For the purposes of this Part, a person has a qualification
as a Type B regulatee suspended if—

@

(b)

©

@

in the case of the qualification mentioned in

paragraph (a)(i) of the definition of Iype B

regulatee in section 34E, the appointment as an

agent is suspended under a code of practice
approved by the Insuramce Authority under section

67 of the Insurance Companies Ordinance (Cap.

41);

in the case of the qualification mentioned in

paragraph (a)(ii) or (iii}(A) of that definition, the

registration is suspended under such a code of
practice;

in the case of the qualification mentioned in

paragraph (a)(iii}B) or (iv) of that definition as a

technical representative or chief executive of an

authorized long term insurance broker that is a

member of a body of insurance brokers approved

by the Insurance Authority under section 70 of the

Insurance Companies Ordinance (Cap. 41)—

(i) the person is suspended from acting as such
technical represemiative or chief executive;
and

(ii) the suspemsion is shown in a register of
technical represertatives or a register of chief
executives (as the case may be) kept by the
body of insurance brokers;

in the case of the qualification memtioned in

paragraph (b)(i) of that definition—
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©

®

@

(i)

as a relevant individual registered as engaged
in respect of Type 1 or Type 4 regulated
activity, all or any of the person’s relevant
particulars are suspended from the register
under seciion 58A(1Xd) of the Banking
Ordinance (Cap. 155) in relation to that
regnlated activity; or

as a relevant individual registered as engaged
in respect of Type 1 and Type 4 regulated
activities, all or any of the person’s relevant
particulars are suspended from the regisier
under that section in relation to those
regulated activities;

in the case of the qualification mentioned in
paragraph (b)(ii) of that defmition—

@

(i)

as a person who is an execufive officer
appointed to be respomsible for dmectly
supervising the conduct of each business that
constinties Type 1 or Type 4 regulated
activity, the comsent is

section 71C(4Xd) of the Banking Ordnmoe
(Cap. 155) in relation to a business that
constitutes that regulated activity; or

as a person who is an execufive officer

appointed to be respomsible for directly
supervising the conduct of each business that
constitntes Type 1 and Type 4 regulated
section in relation to a business that
constitutes those regulated activities; or

in the case of the qualification mentioned in
paragraph (c) of that definition—

@

asapersonhcensedtocarryon'lypelor
4 regulated activity, the licence is
suspmded imder section 194(1)i}B) of the
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Securities and Futures Ordinance (Cap. 571)
in relation to that regnlated activity; or
(i) asapeasonhcensedtocarryonTypeland

'I‘ype4regulatedactrvme&thclwenoels
suspended under that section in relation to

those regulated activities.
Division 2—Prohibitions

341. Prohibition against carrying on regulated activities ete.
(1) A person must not carry on any regulated activity—
(@) in the course of the person’s business or
employment; or
(b) forreward.
(2) A person must not hold themselves owt—
(a) as carrying on regulated activities in the course of
the person’s business or employment; or
(b) as carrying on regulated activities for reward.
(3) A person must not take or use—
(a) the tifle of “principal intermediary”, “subsidiary
imtermediary”, “F B A” or “HiP ST A7 or

(b) any other title suggesting that the person carxies on

(i) i the course of the person’s business or
employment; or
(i) forreward.

34M. Exceptions to section 34L
(1) Section 34L does not—
(2) prohibit a principal intermediary from—
(i) camying on regulated activities in the course
of the principal intermediary’s business; or
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(ii) holding themselves out as so camymg on
regulated activities; or
(b) prohibit a subsidiary intermediary attached %0 2
principal infermediary from—
(i) camrying on regulated activities for the
principal

intermediary in the course of acting
as an employee, agent or representative of the

principal intermediary; or
(i) holding themselves out as so carrying on
(2) Section 34L does not—

(a) prohibit a principal imtermediary from taking or
using the title of “principal infermediary” or “F+%
thf A" or

(b) prohibit a subsidiary intermediary from taking or
;ﬁgﬁ,?ﬂeof mbs;d:mymtermedlary”or“liﬁ

(3) Section 34L does not—
(a) prohibit an approved trustee, a participating
employer, or a service provider, from—

(@) camying on regulated activities for the
pupose of complying with a requirement
under this Ordinance; or

(ii)) holding themselves out as so camying on

~ regulated activities; or
() prohibit the Authority from—
(i) cemying on regulated activiies for the

purpose of performing a funciion under this
Ordinance; or

(ii) holding itself out as so carrying on regulated
activities.

(4) Section 34L does not—
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(a) prohibit a solicitor from—

(i) giving regulated advice wholly incidental to
his or her practice as a solicitor in 2 Hong
Kong firm or foreign firm within the meaning
of the Legal Practitioners Ordinance (Cap.
159); or

(ii) holding himself or herself out as so giving
regulated advice;

(b) prohibit counsel from—

(i) giving regulated advice wholly incidental to
his or her practice as coumsel; or

(i) holding himself or herself out as so giving
regulated advice;

(c) prohibit a certified public accountant from—

(i) giving regulated advice wholly incidental to
his or her practice as a certified public
accountant in a practice unit within the
meaning of the Professional Accountants
Ordinance (Cap. 50); or

(i) bolding himself or berself out as so giving
regulated advice; or

(d) prohibit a trast company registered under Part VIII
of the Trustee Ordinance (Cap. 29) (other than an
approved trustee) from—

(i) g[vmg regulated advice wheolly incidental to

the discharge of its duty as such trust
company; or

(i) holding itself out as so giving regulated
advice.

(5) Section 34L does not prohibit a person from—
(a) giving regulated advice through-—
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() a newspaper, magazine, book or other
publication that is made generally available to
the public otherwise than on subscription; or

(i) atelevmonbmadcastorradlobroadcastfor
by the public, whether on
subscnptlonoroﬂlermse,or
(b) holding themselves out as so giving regulated
advice.
(6) Section 34L does not prohibit a company from—
(a) giving regulated advice to a specified company; or
(b) holding itself out as so giving regulated advice.
(7) Inthis section— '
specified company (18832 7]), in relation to a company,
means—
(a) a wholly owned subsidiary of the company;
(b) amother company that holds all the issued shares of
the company; or

(c) a wholly owned subsidiary of that other company
mentioned in paragraph (b).

(8) For the purposes of this section, a company is a wholly
owned subsidiary of another company if it has only the
following as members—

(@) that other company;

~ (b) anominee of that other company;
(¢) awholly owned subsidiary of that other company;
(d) anominee of such a wholly owned subsidiary.

34N. - Offence relating to prohibitions

(1) A person who, without reasonable excuse, coniravenes
section 341(1) or (2) commits an offence and is liable—
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(a) on conviction on indictment to a fine of $5,000,000
and to imprisonment for 7 years and, in the case of
a continuing offence, to a further fine of $100,000
for each day on which the offence is continued; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 2 years and, in the case of a
continuing offence, to a further fine of $10,000 for
each day on which the offence is continued.

(2) A person who, without reasonable excuse, coniravenes
section 34L(3) commits an offence and is liable on
conviction to a fine af level 6 and, in the case of a
coutinuing offence, to a further fine of $2,000 for each
day on which the offence is continued.

Division 3—Investigation concerning Contravention
of Prohibition

340. Initiating investigation
(1) If the Authority has reasonable cause to believe that a
person may have contravened section 34L—
(a) the Authority—

(i) may exercise the powers under section 34P
for the purpose of investigating the
contravention or the question whether or not
there has been such a contravention; or

(i) may in writing direct a person employed by
the Authority to investigate, with those
powers, the contravention or the question
whether or not there has been such a
coniravention; or

(b) the Authority may, in writing, nominate an industry
regulafor to assist the Authority in the
investigation.
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@

3)

C))

)

()

If the Authority nominates an industry regulator to assist
the Authority in an investigation under subsection (1)(b),
the industry regulator—

@ mayexemseﬂ:cpowe:sundetsectlonMPforﬂme
purpose of investigating the comntravention or the
question whether or not there has been such a
comtravention; or

(b) may in writing direct a prescribed person to
investigate, with those powers, the contravention or
the question whether or not there has been such a
comtravention.

Ifﬂ:eAmhontyoranmdustryregulanrdnectsaperson

under subsection (1)aXii) or (2)(b) in relation to an

investigation—

(@) the Authority or industry regulator must provide
the person with a copy of the direction; and

(b) the person must, before imposing a requirement
under section 34P on another person, produce a
copy of the direction to that other person.

Before the Authority, or a person directed by the

Authority under subsection (I)a)(ii), imposes a

requirement under section 34P on another person who is

a Type A or Type B regulatee of an indusiry regulator,

the Authority or the person so directed must consult the

industry regulator.

Before an industry regulator, or a person directed by an
mdustryregnlatnrmdersubsechon&)(b),nnpos&sa
requirement under section 34P on another person who is
a Type A or Type B regulatce of another industry
regulator, the indnstry regulator or the person so directed
must consult that other industry regulator.

Even though the Authority or an industry reguiator has
directed a person under subsection (1)a)(ii) or (2Xb) in
relation to an investigation, the Authority or industry
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regulator may still exercise the powers under section 34P

for the purpose of the investigation.

Evmﬂ:loughﬂaeAuﬂlomyhasnommatedan industry

regu]ator under subsection (1)(b) to assist the Authority

in an investigation, the Authority—

(@) may still exercise the powers under section 34P for
the purpose of the investigation; or

(b) may still direct a person anployed by the Authority
under subsection (1)a)ii) in relation io the
investigation.

34P. Imvestigation powers

1

@

An investigator may, in writing, require a person

specified in subsection (2)—

(@) to produce, within the time and at the place
specified in the requirement, any record or
document specified in the requirement—

(i) that is or may be relevant to any matter under
investigation; and
(i) that is in the person’s possession;

(b) to attend before the investigator at the time and
place specified in the requirement, and answer any
.question relating to any matter under investigation
that the investigator may raise with the person;

(¢) to respond to any written question relating to any
matter under investigation that the investigator may
raise with the person; or

(d)togweﬂlemv&mgatoranyasslsmmem
connection with the investigation that the person is
reasonably able to give,

The person specified for the purposes of subsection (1)

iS—
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@

®

©6)

(2) aperson whom the Authority has reasonable canse
to believe may have contravened section 34L; or
(b) a person whom the investigator has reasonable
canse to believe— _
(@) to be in possession of any record or document
that contains, or that is likely to contain,
informaiion relevant to any matfer under
investigation; or
(ii) to be otherwise in possession of such
information.
If a person produces a record or document in compliance
mﬂlarequnmmtnnposedun&rsubsecuon(l)(a),the

investicator may require fthe person to give an
explanation or further particulars in respect of the record

comp!
under subsection (1) or (3), the investigator may, in
writing, require the person to verify within the time
specified in the requirement, the answer, response,
explanation or particulars by a stahsory declaration.
If, for the reason that the information concerned .is not
within the person’s kmowledge or possession, a person
does not give any answer, response, explapation or
particulars in compliance with a requiremeni imposed
under subsection (1) or (3), the investigator may, in
writing, require the person to verify, within the time
specified in the requirement, that reason and fact by a
statutory declaration.
This section is subject to section 34Z7ZB(2).

Part2
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Division 4—Registration of Intermediaries and

Approval of Responsible Officers

34Q. Register of intermediaries

D
@
3)

@

&)

(6)

The Authority must establish and keep a register of

intermediaries for regulated activities.

The Register may be kept in any form that the Authority

comsiders appropriate.

At all reasonable times, a member of the public—

(a) if the Register is kept in a documentary form, may
imspect the Register free of charge; or

{b) fmeRegtstermkemoﬂlerwmeﬂJmina
documentary form, may inspect a reproduction of
any information recorded in the Register in a
legible form free of charge.

At all reasonable times, a member of the public may, on

payment of a fee of the amount prescribed by the

regulations, obtain—

(@) acopy of an entry in or extract of the Register; or

(b) a copy of such an entry or exiract, certified by an .
authorized officer of the Authority as a true copy of
the entry or exiract.

A right ender subsection (3) or (4) is only exercisable for

the purpose of enabling the member of the public—

(@) to ascertain whether the member of the public is
dealing with a registered intermediary in matters of
or connected with any regulated aciivity; or

(b) to ascertain the particulars of the registration of a
person as a principal or subsidiary intermediary.

In any legal proceedings—

(a) a decument purporting to be a copy of an entry in
or extract of the Register, and pwrporting to be
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certified by an authorized officer of the Authority
as a true copy of the entry or extract, is admissible
in evidence on its production without further proof;
and

on being admitted in evidence under paragraph (a),
the document, unless there is evidence to the
contrary—

() is presumed to be certified by an authorized

officer of the Authority;

() is presumed to be a true copy of the eniry or

extract; and

(i) is proof of its contents.

34R. Register to be made available as on-line record

The Authority must make the Register available to the public
in the form of an on-line record.

348. Contents of Register

(1) For every registered intermediary, the Register must
contain—

@
®)

)
@

©

the name and the registration mumber of the
intermediary;

the condition (if any) to which the registration as a
principal or subsidiary intermediary, or the
approval of the attachment to a principal
intermediary, is subject by virtue of section 34X;
ﬂlenameofﬂleﬁ-onﬂineregulatt;n

a record of every disciplinary order (except an
order under section 34ZW(5)b)) that has been in
force against the registered infermediary within the
last 5 years;

if the registration as a principal or subsidiary
intermediary, or the approval of the attachment to a
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principal intermediary, is suspended under Division
5 or 6, a note to that effect; and

(f) any other particulars that are prescribed by the
rules.

(2) Without limiting subsection (1)}—
(a) for every principal intermediary, the Register must
also contain—

(i) the address of the principal intermediary’s
principal place of business in Hong Kong;
and

(i) the name and the office address of every
responsible  officer of fthe principal
imtermediary; and

()] fogeverysnbsidimyimermediaryaﬁachedtoa

principal intermediary, the Register must also

contain—

() the name of the principal intermediary;

@) the address of the principal intermediary’s
principal place of business in Hong Kong;
and

Gii) if the subsidiary imtermediary is also a
responsible  officer of the principal
- i
(A) anote to that effect;

(B) the condition (if any) to which the
approval as such a responsible officer is
subject by virtue of section 34X; and

(C) where the approval of the subsidiary
imtermediary as such responsible officer
is suspended under Division 5 or 6, a
note 1o that effect,
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34T. Registration as principal intermediary and related matters
(1) A person may apply to the Authority for registration as
an intermediary for carrying on regulated activities.
(2) An application under subsection (1) must be
accompanied by—
(a) both of the following—
() an application made by the principal applicant
to the Authority for approval of attachment of
a subsidiary intermediary to the principal
applicant for the purpose of camrying on
(i) an application made by the principal applicant
to the Authority for approval of the subsidiary
intermediary as an officer with specified
responsibilities in relation to the principal
applicant; or

(b) all of the.following—
(i) an application made by an individual to the
Authority for registration as an intermediary

(i) an application made by the principal applicant
to the Authority for approval of attachment of
the individual to the principal applicant for

™~ the purpose of camrying on

@ii) en application made by the principal applicant
to the Authority for approval of the individual
as an officer with specified responsibilities in
relation to the principat applicant.

(3) An application under subsection (1) or (2)(2) or (b)—
(a) must be made in the specified form; and
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(b) must be accompanied by an application fee of the
mnomﬁpmsm%ed by the regulations.

(4) On application under subsection (1), the Authority may
register the principal applicant as an intermediary for
carying on regulated activities if—

(a) itis satisfied—
(i) that the principal applicant is a Type A
regulatee of an industry regulator;

(i) that, within 1 year immediately before the
date of the application, the principal applicant
has not had apny qualification as a Type A
regulatee revoked on disciplinary grounds; _

(iii) that the principal applicant does not have any
qualification as a2 Type A regulatee
suspended; -

(iv) that, within 1 year immediately before the
date of the application, the principal applicant
has mot had a registration as a registered
imermediary  revoked under  section
34ZW(3)aXi); and

(v) that the principal applicant is not disqualified
under section 34ZW(3)Xa)(i) from being
registered as an intermediary for carrying on

(b) itis satisfied—
@ that—

(A) accompanying applications are made
under sabsection (2)(a);

(8) if the accompanying application made
under subsection (2)a)i) were an
application under section 34V(l) for
approval of attachment of the subsidiary
intermediary to the principal applicant
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as a principal intermediary, the criteria
for approval umder section 34V(3)
would be satisfied; and

if the accompanying application made
under subsection (2)}a)ii) were an
application under section 34W(1) by the
principal applicant as a principal
intermediary, the criteria for approval
under section 34W(3Xb), (c) and (d)
would be satisfied; or

(i) that—

(A)
®B)

©

accompanying applications are made
under subsection (Z)(b);

if the accompanying application made
under subsection (2Xb)i) were an
application under section 34U(1), and
the accompamying application made
under subsection (2} b)ii) were an
application under section 34U(2) for
approval of attachment of the individual
to the principal applicant as a principal
intermediary, the criteria for registration
and for approval under section 34U(4)
and (6) would be satisfied; and

if the accompanying application made
under subsection (2)b)(ii) were an
application under section 34W(1) by the
principal applicant 'as a principal
under section 34W(3EXb), (c) and (d)
would be satisfied.

(&) If the Authority registers under subsection (4) a principal
applicant as an intermediary for carrying on regulated
aciivities, the Authority—
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(a) in the case of accompanying applications under
subseciion (2)(a)— :

() must also approve the attachment of the
subsidiary intermediary to the principal
applicant for the purpose of carrying on

(i) must also approve the subsidiary intermediary
as am officer with specified responsibilities in
relation to the principal applicant; or

(b) in the case of accompanying applications under
subsection (2Xb)—

() must also register the individual as an
intermediary for camying on regulated
activities for a principal intermediary to
which the individual is to be attached;

(i) must also approve the attachment of the
individual to’' the principal applicant for the
purpose of carrying on regulated activities;
and

(iii) must also approve the individual as an officer
with specified responsibilities in relation to

(6) If the Authority rejects an application made under
subsection (1), the Authority must also reject the
accompanying applications made under subsection (2)(a)
or(b).

(D The Awnthority—

(a) must give the principal applicant a notice in writing
of the results of—

() the application made under subsection (1);
and

(i) the accompanying applications made under
sabsection (2)a) or (b); and
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3¥)

®)

(b) must give an applicant a notice in writing of the

results of the accompanying application made
under subsection 2)Xb)(i).
A potice under subsection (7)(a) or(b) must, in the case

of the application or accompanying applications being
rejecied, include a statement of reasons for the rejection.

In this section—

principal applicamt (=55 A) means the person who

applies under subsection (1) for registration as an
intermediary for carrying on regulated activities.

Registration as suhsidiary intermediary

¢}

)

@

@

A person may apply to the Authority for registration as
an intermediary for carrying on regulated activities for a
principal intermediary to which the person is to be
attached.

An application under subsection (1) must be
accompanied by an application made by a principal
intermediary to the Authority for approval of attachment
of the principal applicant to the principal intermediary
for the purpose of carrying on regulated activities.

An application under subsection (1) or (2)—

(a) must be made in the specified form; and

(b) must be accompanied by an application fee of the
amount prescribed by the regulations.
Onapphmnonmdcrsubsectm(l),ﬂleAuﬂlomymay
regnslaertheprmmpalapphcantasannﬂzrmedmry
regulated activities for a principal

lmermemarytowhlchﬂleprmcmalapphcannsmbe
attached if it is satisfied—

(a) that the principal applicant is a Type B regulaiee of
an industry regulator but not a Type A regulatee of
any industry regulator;
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(b) that, within 1 year immediately before the date of
the application, the principal applicant has not had
any qualification as a Type B regulatee revoked on

(c) that the principal applicant does not have any
qualification as a Type B regulatee suspended;

(d) that, within 1 year immediately before the date of
the application, the principal applicant has not had
a registration as a registered intermediary revoked
under section 34ZW(3)Xa)3d);

(¢) that the principal applicant is not disqualified under
section 342W(3)(a)(ii) from being registered as an
intermediary for carrying on regulated activities for
a principal intermediary to which the principal
applicant is to be attached;

(f) that if the principal applicant is an individual, the
principal applicant has, within 1 year immediately
before the daie of the application, passed a
qualifying examination specified by the Authority;
and

(g) that—
@ an accompanymg application is made under
subsection (2); and
(i) the criteria for approval of the attachment
under subsection (6) are safisfied.
Subsection '(4)f) does not apply if the principal
applicant—
(a) has been a subsidiary intermediay within the 3
years immediately before the date of the
application; and

(b) has not had the registration as a subsidiary
infermediary revoked under section 34ZP(4).
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)

®)

®)

(10)

an

On application under subsection (2), the Authority may

approve the attachment if it is satisfied that—

(a) the principal intermediary consents to the principal
applicant being an intermediary for carrying on
regulated activities for the principal intermediary;

(b) the principal applicant is employed by, oractsasan
agent or representative for, the principal
intermediary; and

(c) thei regulaior first mentioned in subsection
(4)a) is the frontline regulator of the principal
imtermediary.

If the Authority registers under subsection (4) the

principal applicart as an intermediary for camrying on

regulated activities for a principal mtermediary to which
theprmpalapphcantlstobeauached,ﬂmAuﬂmrny

the purpose of carrying on regnlated activities.

If the Authority rejects an application made under

subsection (1), the Authority must also reject the

accompanying application made under subsection (2).

The Authority must give the principal applicant a notice

in writmg of the results of —

(a) the application made under subsection (1); and

(b) the accompanying apphcanon made under
subsection (2).

TheAuﬂmntymustalsoglveanotlcemwntmgofﬂle
results of the accompanying application wnder
subsection (2) to the principal intermediary under that
applicaiion,

A notice under subsection (9) or (10) must, in the case of
ﬂleapphcatlonoraccompanymgapphcanon(asmybe
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12)

(13)

applicable) being rejected, include a statement of reasons
for the rejection.
The Authority must publish the qualifying examination
specified under subsection (4)f) in any manner that it
In this section—

principal applicant (X135 A) means the person who

applies uvnder subsection (1) for registration as an
intermediary for on regulated activities for a

carrying
prmctpalmtennedmrytowhlchﬂlepe:sonlstobe
attached.

34V. Approval of attachment of subsidiary intermediary to

)

@

3)

A principal intermediary may apply to the Authority for

approval of attachment of a subsidiary intermediary to

the principal intermediary for the purpose of carrying on

regulated activities.

An application under subsection (1)}—

(a) must be made in the specified form; and

(b) mnst be accompanied by an applicafion fee of the
amount prescribed by the regulations.

On application wmder subsection (1), the Authority may

approve the attachment if it is satisfied—

- (a) that the applicant consents to the subsidiary

imtermediary being an intermediary for carrying on
regulated activities for the principal intermediary;
(b) that the subsidiary intermediary is employed by, or

acts as an agent or representative for, the applicant;
and

(c) ﬂlatﬂlembsrdmymtermedmylsaTypeB

regulatee of an industry regulator that is the
frontline regulator of the applicant.
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4) The Authority must give the applicant and the subsidiary
intermediary a notice in writing of the result of the
application made under subsection (1).

(5) A notice under subsection (4) must, in the case of the
application being rejected, include a statement of reasons
for the rejection.

Approvalasrwq)onsibleoiﬁeer'

(N Apﬂncipalhﬁmnediarymayapplytoﬂ:eAuﬂJorityfm'
approval of an individual as an officer with specified
responsibilities in relation to the principal intermediary.

(2) An application under subsection (1)—

(a) must be made in the specified form; and

®) must be accompanied by an application fee of the
amount prescribed by the regulations.

(3) On application vnder subsection (1), the Authority may
approve the individual as an officer with specified

ilities i relation to the principal intermediary
if 1t is satisfied—

(a) that the individual is a subsidiary intermediary
attached to the principal intermediary; .

(b) that the individual has snfficient authority within
the principal intermediary, and will be provided
out specified responsibilities m relation to the
principal intermediary; .,

(c) that, within 1 year immediately before the date of
the application, the individual has not had an
approval as a responsible officer revoked under
section 34ZW(4)(a)(i); and

(d) that the individual is not disqualified under section
34ZW(4)XaXii) from being approved as an officer
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with specified responsibilities in relation to a
(4) The Authority must give the applicant and the individual
2 notice in writing of the result of the application made
under subsection (1).
*) A notice under subsection (4) must, in the case of the
application being rejected, inchude a statement of reasons
for the rejection.

Authority may impose conditions on registration or
approval
(1) This section applies if the Authority—
(a) registers a person as a principal or subsidiary
m. mem- }3
(b) approves the aitachment of a person to a principal
intermediary; or _
(c) approves an individual as a responsible officer ofa

@ The Authority may impose any conditions that it
considers appropriate on the registration or approval
when the Authority registers or approves the persen or
o dividual

3) The Authority may also impose any conditions that it
considers appropriate on the regjstration or approval
after the Avthority has registered or approved the persos
or mdividual.

(4) Subsection (3) applies whether or not a condition has
already been imposed on the registration or approval
under subsection (2) or (3).

(5) The Authority may amend or revoke any conditions
imposed under subsection (2) or (3).

(6) The power under subsection (2), (3) or (5) is only
exercisable by nofice in writing given to—
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(a) inrelation io subsection (1)(a), the person;

(b) in relation to subsection (1)Xb), the person and the
principal imtermediary; or

(¢) in relation to subsection (1)c), the individual and
the principal intermediary.

(7) A notice under subsection {6) must, in the case of any
conditions being imposed or amended, inclede a
statement of reasons for imposing or amending the
conditions.

Procedural requirement for processing application ete,
(1) The Awthority must noi reject an application made under
sect:ou34’I‘(l)0r34U(1)forreg|su'auonofapexsonasa
principal or subsidiary iniermediary, or impose a
condition under section 34X(2) or (3) on such a
registration, or amend such a condition under section
34X(5), without giving the persom an opportunity to
make representations as to why the application should
not be rejected or why the condition should not be
imposed or amended.

(2) The Authority must not reject an application made under
section 34V(1) for approval of an attachment of a person
to a principal imermediary, or impose a condition under
section 34X(2) or (3) on such an approval, or amend
such a condition under section 34X(5), without giving
the person and the principal intermediary an opporhmity
to make representations as to why the application should
not be rejected or why the comdition should pot be
imposed or amended.

(3) The Authority must not reject an application made under
section 34W(1) forapprovalofanindividmlasa
responsible officer of a principal intermediary, or impose
acom:lrﬂonundersectaon%X(Z)or(S)onsmhan

or amend swch a condition under section
34X(5), wiihout giving the individual and the principal
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intermediary an opportuniiy to make representations as
to why the application should not be rejected or why the
condition should not be imposed or amended.

(4) In this section, a reference to an opportunity to make
representations is a reference to an opportunity to make
oral representations or written representations, or both.

Assignment of frontline regulator for principal

intermediary

(1) As soon as practicable after the Awthority registers a
person as a principal intermediary, the Authority must
assign an industry regulator as the regulator of the
person for the purposes of this Part.

(2) If the Authority considers appropriate, the Authority
may replace the industry regulator assigned as the
frontline regulator of a person registered as a principal
mtermediary by assigning another industry regulator as
the regulaior of the person for the purposes of this Part.

(3) An assignment under subsection (1) or (2) must comply
with subsections (4), (5) and (6).

(4) K the person is a Type A regulaiee of 1 industry
regulator, the industry regulator is to be assigned as the
regulator of the person for the purposes of this Part.

(5) If the person is a Type A regulatee of the Monetary
Authority and a Type A regulatee of another industry
regulator—

(a) subject to paragraph (b), the Monetary Authority is
to-be assigned as the regulator of the person for the
purposes of this Part; or

(b) where the Autherity is satisfied that the person
catries on the majority of its business activities as a
Type A regulatee of that other industry regulaior,
that other mdustry regulator is to be assigned as the
regulator of the person for the purposes of this Part.
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If the person is a2 Type A regulaiece of the Insurance
Authority and a Type A regulatee of the Securities and

Futures Commission—

(a) subject to paragraph (b), the Insurance Authority is
to be assigned as the regulator of the person for the
purposes of this Part; or

(b) where the Awthority is satisfied that the person
carries on the majority of its business activities as a
Type A regulatee of the Securities and Fuiures
Commtission, the Commission is to be assigned as
the regulator of the person for the purposes of this
Part.

An assignment of an industry regulator as the frontfine

regulator of a person under subsection (1) or (2) ceases

to be in force if—

(3) another mdustry regulator is assigned as the
frontline regulator of the person under subsection
(2); or

(b) the registration of the person as a principal

34ZA. Assipnment of frontline regulator for subsidiary
intermediary

1)

@

As s00n as practicable afier the Authority approves the
attachment of a person to a principal intermediary, the
Authority must assign the frontline regulator of the
principal imtermediary as the regulator of the person, in
the person’s capacity as a subsidiary intermediary
attached to the principal intermediary, for the purposes
of this Part.

F—

(a) the Authority assigns an industry regnlator as the
‘frontline regulator of a person in the persom’s
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capacity as a subsidiary intermediary attached to a
principal intermediary; and

(b) the Authority assigns under section 34Z(2) another
industry regulator as the frontline regulator of the
principal intermediary,

meAmimntymustreplaceﬂJemdustryregulator

mentioned in paragraph (2) by assigning thati other
indostry regulator mentioned in paragraph (b) as the

regulator of the person, in the person’s capacity as a

subsidiary miermediary attached to the principal

intermediary, for the purposes of this Part.

An assignment of an industry regulator as the frontline

regulator of a person vnder subsection (1) or (2) ceases

0 be in force if—

(a) another industry regulator is assigned as the
frontline regulator of the person under subsection
(2); or

(b) the approval of the attachment of the person to the
principal intermediary is revoked under this Part.

-34ZB. Assignment of frentline regulator for responsible officer

{1

€3]

As soon as practicable after the Authority approves an
individual as a respomsible officer of a principal
imermediary, the Authority must assign the frontine
regulﬁaroﬂhepnncrpalmtamedm}rasﬂleregulatorof

the individual, in the individual’s capacity as a

respemsible officer of the principal intermediary, for the

purposes of this Part.

—

(a) the Authorify assigns an industry regulator as the
frontline regulator of an individual in the
individual’s capacity as a responsible officer of a
principal intermediary; and



Mandatory Provident Fund Schemes (Amendment} (No. 2) Bill 2011

Part2
Clause 13

49

(£)

{b) the Authority assigns under section 34Z(2) another
indusiry regulator as the frontline regulator of the
principal intermediary,

the Authority must replace the industry reguiator
mentioned in paragraph (a) by assigning that other
industry regulator mentioned in paragraph (b) as the
regulator of the individual, in the individual’s capacity

as a responsible officer of the principal intermediary, for

the purposes of this Part.

An assignment of an industry regulator as the frontline

regulator of an individual under subsection (1) or (2)

ceases to be in force if—

(a) another ndustry regulator is assigned as the
frontline regulator of the individual under
subsection (2); or

(b) the approval of the individual as a responsible
officer of the principal imtermediary is revoked
under this Part.

Division 5—Change in Status or Circamstances afier

Registration or Approval

J4ZC. Principal intermediary ceasing to be Type A regulatee etc.
(1) This section applies if—

(@) apersonis a principal intermediary;
(b) the person—
(1) ceases to be a Type A regulatee of an industry
reguiator; or
(ii) has anty qualification as a Type A regulatee of
an industry regulator suspended; and
(c) the industry regulator is the fromtline regulator of
the person.
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The registration of the person as a principal

h fary—

(a) in the case of subsection (1)(b)(), is revoked at the
time the persom ceases to be such a Type A
regulatee; or

(b) inthe case of subsection (1)(b)(ii), is suspended for
thepmoddmmgwhxchthatmspensnomsmfome

34ZD. Principal intermediary withoat respousible officer

4y

@

3)

@

The Authority may suspend the registration of a person

as a principal intermediary for a period, or until the

occamrence of an event, determined by the Authority, if

the Awthority is satisfied that the person ceases to have a

responsible officer.

The Authority may revoke the regisiration of the person

as a principal intermediary if —

(@) the person has not made an application under
section 34W(1) for approval of an individual as a
responsible officer of the principal intermediary
within 90 days after the daite on which the
suspension takes effect; or

(b) the person has made such an application within 50
days after the daie on which the suspension takes
effect, and the Authority rejects the application.

The power wnder subsection (1) is not exercisable

unless, before exercising the power, the Authority—

(a) has given the person a notice in writing of its
imtention to do so and the reasons for doing so; and

(b) Hhasgiven the person an opportunity to make oral or
written represertations, or both, on those reasons,

A notice under subsection (3)a) must also inclede a

statement describing—

(@) the right of the person to make representations; and
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(b)howand_whcﬁmepersonmaymake
representations.

34ZE. Other change in relation to principal intermedisry

1)

@

(€)

~ @

This section applies if—

@ apﬁncipaliongermedia:yceasestocmyonan}r
regulated activity;

(b) there is a change in the address or any comtact
details of a principal intermediary;

(¢) aprincipal intermediary—
(i) acquires any qualification as a Type A

regulatee;

(ii) ceases to be a Type A regulatee of any
industry regulator; or
(iii) has any qualification as a Type A regulatee of
an indnstry regulator suspended; or
(d) an individual ceases to be the responsible officer of
a principal intermediary.
The principal intermediary must give the Authority a
notice in writing of the cessation, change, acquisition or
suspension within 7 working days afier it occurs.
The Authority may revoke the registration of a person as
a principal intermediary if the Authority is given a notice
under subsection (2) that the person ceases to catry on
any regulated activity.
A person who, without reasonable excuse, comiravenes
sumﬁgm(Z)commiisanoﬁ@‘enceandisliablemaﬁne
at .

34ZF. Sabsidiary intermediary ceasing to be Type B regalatee
. ete.

1)

This section applies if—

Mandatory Provident Fund Schemes {(Amendment) (No. 2) Bill 2011

Part2
Clause 13

52

@

3

@

(a) a person is a subsidiary intermediary attached to a
principal intermediary;
(b) the person—
(i) ceasesto be a Type B regulatee of an industry
regualator; or .
(ii) has any qualification as a2 Type B regulatee of
an indwstry regulator suspended; and
(c) the industry regulator is the frontline regulator of
the person in the person’s capacity of such
If the person is also a subsidiary mtermediary attached to
another principal intermediary, and the indusiry
regnlator is not the frontline r of that other
principal intermediary, the approval of the attachment of
the person to the principal intermediary mentioned in
subsection (1)(a)—
(a) in the case of subsection (1 Xb)X3i), is revoked at the
time the person ceases fo be suwh a Type B

regulatee; or
(b) inthe case of subsection (1)b)(ii), is suspended for
the period during which that suspension is in force.
If the person is ome specified in subsection (4), the

regisiration of the person as a subsidiary intermediary
and the approval of the attachment of the person to any

principal intfermediary—

(a) in the case of subsection (1)}bXi), are revoked at
the time the person ceases to be such a Type B
regulatee; or

(b) in the case of subsection {1Xb)(ii), are suspended
for the period during which that suspension is in
force.

The person specified for the purposes of subsection (3)
‘ls_
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(@) a person who is also a subsidiary intermediary
attached to amother principal intermediary the
frontline regplator of which is the industry
regulator; or -

(b) a person who is not approved as being aftached to

34ZG. Subsidiary intermediary without principal intermediary

ey

@

3

~ “

This section applies if—
(a) a person is a subsidiary intermediary attached to a
principal intermediary; and

(b) the principal intermediary imtends to withdraw the
consent to the person being an intermediary for
carrying on regulated activities for the principal
infermediary.

A withdrawal of the consent takes effect on—

(a) the date on which the principal infermediary gives
the Authority a notice in the specified form of the
withdrawal; or

(b) if a later date is in such a notice as the
date on which the withdrawal is to take effect, that
later date.

The approval .of the attachment of the persom to the

prmcipal intermediary is revoked on the date on which

the withdrawal takes effect.

Where the person is not approved as being astached o
any principal iniermediary afier a ‘revocation umder

subsect[m(3),theAmhontymayrevokeﬂ1ereg|stmhon

of the person as a subsidiary intermediary if —

(a) no application has been made nnder section- 34V(1)
for approval of attachment of the person to another
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on which the revocation under subsection (3) takes
effect; or

(b) such an application has been made within 90 days
after the date on which the revocation under
subsection (3) takes effect, and the Authority has
rejecied the application.

347ZH. Subsidiary imtermediary whose principal intermediary
having registration revoked

D

@
3)

This section applies if—

(a) a person is a subsidiary intermediary attached to
another person who is a principal intermediary; and

{b) the registration of that other person as a principal
intermediary is revoked under this Part.

The approval of the attachment of the person ¢o that

other person is revoked at the time of that revocation.

Where the person is not approved as being aftached to

any principal intermediary after a revocation under

subsection (2), the Authority may revoke the registration

of the person as a subsidiary imtermediary if—

(a) mno.application has been made under section 34V(1)
for approval of attachment of the person to another

principal infermediary within 90 days after the date
-on which the revocation under subsection (2) takes

effect; or

(b) such an application has been made within 50 days
after the date on which the revocation under
subsection (2) takes effect, and the Authority has
rejected the application.

34Z1. Other chamge:in relation io subsidiary intermediary

&y
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(a) there is a change in the name of a subsidiary
intermediary;
(b) there is a chamge In the address or any contact
details of a subsidiary intermediary;
(c) a svbsidiary intermediary—
(i) acquires any qualification as a Type B
regulatee; '

(i) ceases to be a Type B regulatee of any
industry reguiator; or
(ii) has amy qualification as a Type B regulatee of
an industry reguiator suspended; or
(d) a subsidiary intermediary ceases to be the
responsible officer of a principal intermediary.

(2) The subsidiary intermediary must give the Authority a
notice in writing of the change, acquisition, cessation or
suspension within 7 working days after it occurs.

(3) A person who, without reasonable excuse, contravenes
subsection (2), commits an offence and is liable to a fine
at level 5.

34Z). Responsible officer no longer atinched fo principal
intermediary
{1} This section applies if—
(a) an individual is a responsible officer of a principal
! iary; and
™~ (b} the approval of the attachmeni of the individuoal o
the principal intermediary is revoked or suspended
under this Part.
(2) The approval of the individual as a responsible officer of
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(@) in the case of a revocation of the approval of the
attachment, is revoked at the time of that
revocation; or

(b} in the case of a suspension of the approval of the
attachment, is suspended for the period during
which that suspension is in force.

34ZK. Responsible officer ceasing to have sufficient amthority
- (1) This section applies to an individual who is a responsible
officer of a principal intermediary.

{2) The Awhority may revoke the approval of the individual
as a responsible officer of the principal intermediary if
the Authority is satisfied that the individual has ceased
to have sufficient awthority within the principal
intermediary, oriaobeprowdedmﬂlsuﬂiclennesoumes

or support, for carrying ow specified responsibilities in
relation to the principal infermediary.

Division 6—Conduct and Other Regunirements for
Intermediaries and Responsible Officers

347). Conduct requirements for registered intermediary
(4] Whmwnymgonaregulatedacﬁv:ty a principal
or a subsidiary intermediary attached to a
principal iniermediary—

(2) must act honestly, fairly, in the best interests of the
client, and with mtegrity;

(b) mmst exercise a Jevel of care, skill and diligence
that may reasonably be expected of a prudemt
person who is carrying on the regulated activity;

(c) may advise only on matters for which the principal
orsubsidiary intermediary is competent to advise;
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(d) must bave such regard to the client’s particular
circumstances as is necessary for ensuring that the
regulated activity is appropriate to the client;

(¢) must make such disclosure of information to the
client as is mnecessary for the client to be
sufficiently informed for the purpose of making
any raterial decision;

(f) must use best endeavours to avoid a conflict
between the interests of the principal or subsidiary
intermediary and the interests of the client and, in
the case of such a conflict, must disclose the
conflict to the client;

(g) must ensure that client assets are promptly and
properly accounted for; and

(h) must comply with other requirements that are
prescribed by the rules.

A principal intermediary—

@ mustesmbhshandmamampmpﬂ'commlsand
procedures for securing compliance by the
principal intermedizry, and by each subsidiary
intermediary attached to the principal intermediary,
with this Part;

(b) must use the principal intermediary’s best
endeavours to secure observance by subsidiary
intermediaries  attached to the

intermediary of the controls and procedures
established under paragraph (a); .

(c) must ensure that the responsible officer has

sufficient authority within the principal
out specified

intermedisry for camying
responsibilitics in relation to the principal
intermediary; and

(d) must provide the responsible officer with sufficient
resources and support for carrying out specified
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E)

responsibilities in velation to the principal
intermediary.

In this section, a reference to a client of a principal

intermediary, orasubsxd:arymtermedlaryattachedma

principal intermediary, when carying on a regulated
activity, is a reference to—

() a person whom the principal or subsidiary
intermediary invites or induces, or attempis to
invite or induce, to make a material decision; or

(b) a person to whom the principal or subsidiary
intermediary gives regulated advice.

Condmetreqnirementsﬁ)rr@onsilﬂeoﬁeer

A respensible officer of a principal intermediary must use his
or her best endeavours to carry out specified responsibilities in
relation to the principal intermediary.

Annual fees

@)

%)

3)

@

A person who is a registered intermediary must pay to
the Anthority for every chargeable period an annual fee
of the amount prescribed by the regulations. The fee for
a chargeable period must be paid within 1 month after
the first day of the chargeable period.

Subsection (1) applies t0 a chargeable period that begins
on or afier the date of the registration of the person as
such registered intermediary.

If a person contravenes subsection (1), the person must
paymﬁleAuthontyanadduwnalfeeofanamomt
equal to 10% of the amnual fee that was unpaid on the
date of the confravention.

The Authority may suspend the registration of a person
asareglsteredmdlaryforapmod,ortmn]the
occurrence of an event, determined by the Authority if
the person fails to pay to the Authority the annual fee for
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3

a chargeable period to which subsection (1) applies, or
any additional fee payable under subsection (3) in
relation 1o that annual fee, within 3 months afier the first
day of the chargeable period.

The power under subsection (4) is not exercisable unless
the Authority has, by notice in writing given to the
registered imtermediary at least 10 days before the
suspension is to take effect, informed the registered
intermediary of the contents of this section.

Where the Authority suspends the registration of a
person as a registered intermediary under subsection (4)
for failing to pay an amnuval fee or additional fee, the

Authority may revoke that registration if the person fails
to pay to the Awthority the annual fee or additional fee—

(@) wiﬂ:hBOdaysaﬂerﬂlegmpmiontakeseﬁ'ect;or

(b) within any longer period that the Awthority may
specify in a notice in writing given to the registered

The Authority—

(a) gtgspecifyadatefo:thepmposwofﬂﬁssecﬁon;

(b) musi publish the date in any mamner that it
considers appropriate.
In this section—

chargeable period (5 E23) means—

(@ a period of 12 months on the date
specnﬁedbyﬂaeAuﬁmlylmdersubsecuon(’l)(a)
or

(b) each successive period of 12 months.

Annual retarn

o

A person who is a registered intermediary must deliver
to the Authority for every reporting period a return in the

Part 2
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©)

)

specified form. The return for a reporting period must be
delivered within 1 month after the last day of the
reporting period.

Subsection (1) applies to a reporting period that begins
onoraftermedateofﬂleregisu'aﬁonofthepersonas
'I‘heAud:ontymaysuspendﬂ:creglsuatlonofﬂ:eperson
as a registered intermediary for a period, or umtil the
occurrence of zm event, determined by the Authority if
the person fails to deliver to the Authority the retumn for
a reporting period to which subsection (1) applies within
3 months afier the last day of the reporting period.

The power under subsection (3) is not exercisable uniess
the Authority has, by notice in writing given to the
registered intermediary at least 10 days before the
suspension is to take effect, informed the registered
intermediary of the contenis of this section.

Where the Authority suspends the registration of a
person as a registered intermediary under subsection (3)
for failing to deliver a return, the Authority may revoke
that registration if the person has not delivered io the

(a) within 30 days afier the suspension takes effect; or

(b) within any longer period that the Authority may
specify in a notice in writing given to the registered

The Authority—

(a) may. specify a date for the purposes of this section;
and

(b) must publish the date in any maoner that it
m‘ s@mo‘mm‘ -
In this section—

reporting period (5 EF) means—
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(@ a period of 12 months beginning on the date
specified by the Authority under subsection (6)(a);
or

(b) each successive period of 12 months.

347P. Continuing training

)

@

E)

@

The Authority may, in relation to individuals who are
i intermediaries or a class of subsidiary

intermediaries, specify—

() the training that is to be undertaken by those
individuals; and

(b) the time within which the training is to be
completed by those individuals,

as the Authority considers necessary for ensuring that

those individuals will be able to comply with the

performance requiremens.

If the Authority is satisfied that an individual has failed

to complete the training specified under subsection (1)(a)

within the time specified under subsection (1)Xb), the

Authority may give the individual a notice in writing

requiring the individual to complete the traning within

30 days begimning on the date on which the notice is

given or any longer pesiod specified in the notice.”

The Authority may suspend the registration of an

individual as a subsidiary intermediary for a period, or
until the occurrence of an event, determined by the

Authority, if the Authority is satisfied that the individual
has fafled to comply with a notice given wunder
subsection (2).

If, within 30 days after the suspension takes effect, the
individual has not complied with the requirement set out
in the notice given under subsection (2), the Awthority
may revoke the registration of the person as a subsidiary
intenmediary.
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Division 7—Inspection and Investigation Concerning
Failure to Comply with Performance Requirement

34ZQ. Initiating mspection powers for monitoring compliance

@)

@)

3

@

A frontlime regulator of a regulated person—

(@) may exercise the powers under section 34ZR for
the purpose of ascertaining any matter specified in
subsection (2); or

(b) may direct a prescribed person to ascertain any
specified matter with those powers.

The following matters are specified for the purposes of

subsection (1)—

(a) whether or not the regulated person has complied,
or has failed to comply, with the performance
requirements;

(b) whether or not the regulated person is complying,
or is failing to comply, with those requirements;

(c) whether or not the regulated person is likely, or is
wvnlikely, to be able to comply with those
requirements.

If a frontline regulator directs a person under subsection

(1Y) to ascertain any specified maiiter—

(a) the fronfline regulator must provide the person with
a copy of the direction; and

{b) the person must, before imposing a requirement
under section 34ZR on another person, produce a
copy of the direction to that other person.

Even though a frontline regulator has directed a person

under subsection (1)Xb) to ascertain any specified matter,

the fronfline regulator may still exercise the powers
under section 34ZR for the purpose of ascertaining the
specified matter.
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34ZR. Imspection powers
(1) An inspector—
(a) may enter at any reasomable time amy place of
business of the reguiated person;
(b) may inspect any business record of the regulated
person;

¥

£))

(¢) may make copies or otherwise record details of any
business record of the regulated person; and
(d) may make inquiries of the regulated person, or a
person specified in subsection (5)}—
(i) concerning any business record of the
regulated person; or
(i) conceming any transaction or activity that
‘'was undertaken in the course of, or may
affect, the business conducied by the

regulated person.
In exercising a power under subsection (1)(b) or (c), the
inspector may require the Person, OF 4 person
specified in subsection (5)—

(b) to produce to the inspecior, within the time and at
the place specified in the requirement, any business
record of the regulated person; and

(¢) to answer any question regarding any business
record of the regulated person. .

In exercising a power under subsection (1Xd), the

inspector may require the regulated person, or the

specified person—

(8 to give the fronfline regulator access i any
business record of the regulated person;

Part 2
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{b) to produce to the fronHine regulator, within the
time znd at the place specified in the requirement,
any business record of the regulated person; and

(c) to answer any question raised for the purposes of
subsection (1)d).

The power under subsection (I1)d) or (2) is mot
exercisable in relation to a specified person unless the
inspector has reasonable cause to believe that the
information or record sought under that swbseciion
cammot be obtained by exercising the power in relation to
the regulated person.

The person specified for the purposes of subsections

{1Xd) and (2) is a person whom the inspector has

reasonable cause o believe—

(a) has information relating to any business record of
the regulated person; or

(b) is in possession of anmy business record of the
Tegulated person.

If a person gives am amswer in compliance with a

requirement fmposed under subsection (1), (2) or (3), the

inspector may, in writing, require the person to verify,
within the fime specified in the requirement, the answer
by astatatory declaration.

K, for the. reason that the information concerned is not

within the person’s knowledge or possession, a person

does not give amy answer in compliance with a

requirement imposed under sabsection (1), (2) or (3), the

imspector may, in writing, require the person to verify,
within the time specified in the requirement, ihat reason
and fact by a stattory declaration.

This:section is subject to section 34ZZB(1).

In this sectiop—
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~34ZT.

business record (GEX#5%), in relation to a regulated person,
means any record or document relating to—
(2) the business conducted by the regulated person; or
(b) any tramsaction or activity that was undertaken in
the course of, or may affect, the business conducted
by the regulated person.

Inspection powers exercisable in relation to former

regulated person

(1) An industry regulator may exercise the powers under
section 34ZR for the purpose of ascertaining whether or
not a person who was a regulated person of which the
industry regulator was formerly the frontline regulator.
has complied, or has failed to comply, with the
performance requirements at any time during the period
the industry regulator was the frontline regulator of the
person

(2) An industry regulator may direct any prescribed person
to ascertain, with those powers, whether or not a person
who was a regulated person of which the indusiry

was formerly the frontline reguwiator has

complied, or has failed to comply, with the
requirements at any time during the period the industry
vegulator was the frontline regulator of the person.

(3) This Part is to be construed accordingly.

Initiating investigation powers for smspected mnon-
compliance '

(1) If a frontline reguiator of a regulated person has
reasonable cause to believe that the regulated person
may have failed to comply with a performance
requirement, the frontline regulator— -
@ mayexercisemepowersmdersecﬁon%ZUfor

the purpose of investigating the failure or the
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question whether or not there has beem such a
faiture; or

(b)) may in writing direct a prescribed person to
investigate, with those powers, the failure or the
question whether or not there has been such a
failure.

(2) I a frontline regulator directs a person under subsection

(1Xb) in relation to an investigation—

(@) the frontline regulator must provide the person with
a copy of the direction; and

(b) the person must, before imposing a requirement
under section 34ZU on another person, produce a
copy of the direction to that other person.

(3) Before a frontline regulator, or a person directed by a
frontltine regulator under subsection (1)b), imposes a
reguirement inder section 34ZU on another person who
is a Type A or Type B regulatee of an industry regulator
that is not the frontline regulator, the frontline regulator
or the person so directed must consult the industry
regulator.

(4) Even though a frontline regulator has directed a person
under subsection (1)(b) in relation to an investigation,
the frontline regulator may still exercise the powers
under section 34ZU for the purpose of the investigation.

347U. Investigationpowers

(1) An -investigator may, in writing, require a person

specified in subsection (2)—

(a) to produce, within the time and at the place
specified in the requirement, any record or
document specified in the requirement—

@) that is or may be relevant to any maiter under
investigation; and
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(ii) thatis in the person’s possession;

(b) to attend before the mvestigator at the time and
place specified in the requirement, and answer any
question relating to any mafter under investigation
that the mvestigator may raise with the person;

(c) to respond to any written question relating to any
matter vnder investigation that the investigator may
raise with the person; or

(d)togivetheinv&etigamranyassistamein
connection with the investigation that the person is
reasonably able to give.

The person specified for the purposes of subsection (1)

is—

(a) a person whom the frontline regulator has
reasonable cause to believe may have failed to
comply with a performance requirement; or

(b) a person whom the investigator has reasonable
cause o believe—

(i) to be in possession of any record or document
that comlains, or that is likely to comntain,
information relevant to any matter under
investigation; of _

(i) to be otherwise in possession of such
information.

If a person produces a record or document in compliance
with a requirement imposed under subsectien (1)a), the
investigator may requirc the person to give an
explanation or further particulars in respect of the record
or docmment.
If a person gives any answer, responsé, explanation or
i in compliance with a requirement imposed
under sobsection (1) or (3), the investigaior may, in
writing, require the person to verify within the time
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specified in the requirement, the answer, response,
explanation or particulars by a statutory declaration.

If, for the reason that the information concemed is not
within the person’s knowledge or possession, a person
does not give any amswer, response, explanation or
particulars in complince with 2 requirement imposed
under subsection (1) or (3), the investigator may, in
writing, require the person to verify, within the time
specified in the requirement, that reason and fact by a
statatory declaration.

This section is subject to section 34ZZB(2).

Investigation powers exercisable in relation to former
regulated persons

€y

@

If an industry regulator has reasonable cause io believe
ﬂlatapersonwhowasamgulatedpemonofwhichﬂ:le
industry regulator was formerly a frontline regulator
may have failed to comply with a performance
requirement at any time during the period the industry
regulator was the frontline regulator of the person—

(2) the industry regulator may exercise the powers
under section 34ZU for the purpose of
investipating the failure or the question whether or
not there has been such 2 failure; or

(b) the industry regulator may direct a prescribed
person to investigate, with those powers, the failure
or the question whether or not there has been such
o fail

This Part is to be constmed accordingly.
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Division 8—Disciplinary Order for Failure to Comply

with Performance Requirements

JZW. Authority may make disciplinary order

8y

@

3)

@

The Authority may make any disciplinary order under
subsection (3), (4), (5) or (6) against a regulated person
if the Authority is satisfied that the regulated person has
failed to comply with a performance requirement.

The Authority may make any disciplinary order under
subsection (3) or (4) against a regulated person if the
regulated person is convicted of an offence under this
Ordinance or any subsidiary legislation under this
Ordinance.

If the regulated person is a registered intermediary—
(a) the Authority—

(i) may order that the registration of the person
as such registered imtermediary be revoked;
and

(ii) may order that the person be disqualified
ﬁ'ombemgreglsiaeredasanmtermedlaryﬁ)r
carrying on regulated actlvrt:lw, or as an
intermediary for carying on regulated
activities for a principal intermediary to
which the person is to be attached, for a
period determined by the Authority; or

(b) the Authority may order that the regisiration of the
person as such regisiered ,intermediary be
suspended for a period determined by the

Authority.

If the regulated person is a responsible officer of a
principal intermedizry—

() the Authority—

Mandatory Provident Fund Schemes (Amendment) (No. 2} Bill 2011 -

Part 2
Clause 13

70

&)

©

(i) may order that the approval of the individual
as such responsible officer be revoked; and

(ii)-mayorderﬂlatﬂ]cpersonbedjsqualrﬁed
from being approved as an officer with
specified responsibilities in relation to a
principal fimtermediary for a period
determined by the Authority; or _

(b) the Authority may order that the approval of the
individual as such responsible officer be suspended
for a period determined by the Authority.

The Authority may order that the regulated person—

(a) be publicly reprimanded; or

(b) be privately reprimanded.

The Authority may order the regnlated person to pay a

pecuniary penalty not exceeding whichever is the greater

amount of the following—

(@ $10,000,000;

) 3 times the amount of the profit gained or loss
avoided by the regulaied person as a result of the

A power to make a disciplinary order against a regulaied

person under subsection (1) for a failure to comply with

"a performance requirement is only exercisable if—

(2) the fromtline regulator of the regulated person—
(@) _has exercised the powers under section 34ZU

for the purpose of imvestigating the failvre or
the question whether or not there has been
such a failure; or
(ii) has directed a person under section
~. 34ZT(1)b) to investigate, with ihose powers,
the failure or the question whether or not
there has been such a failure;
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(b) in considering the matters specified in subsection
(8), the Authority has regard to the information—
(i) obtained by the frontline regnlaior from the
investigation; and
() disclosed to the Authority for the purpose of
assisting or enabling the Authority to consider
those matters; and
(c) the Authority complies with section 34ZZ before
making-the disciplinary order.
The matters are—
(@) whether the regulated person has failed to comply
with the performamce requirement; and
(b) what disciplinary order is to be made against the
regulated person.
The Authority must pay any pecuniary penalty paid to or
recovered by 1t under a disciplinary onder imto the
general revenue.
In this section, a reference to a person being disqualified
from registration or approval, or a registration or
approval being suspended, for a period determined by
the Awthority includes the person being so disqualified,

or the regisiration or approval being suspended, until the
occurrence of an event determined by the Authority.

34ZX. When disciplinary oerder takes effect

~. )

2

Thlssecnonappheslfﬂ:eAuﬂmntymakesadlscrphnary
onder against a regulated person. -

If, before the expiry of the period prescribed by the
gives the Authority a notice in writing that the person
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If the regulated person does mot appeal against the
decision within the period prescribed by the regulations
for making an appeal, the disciplinary order takes effect
when that period expires.
Ifﬂ:eregulatedpersonappea]sagamstﬂ]edecmon—

(@ where the appeal is withdrawn, the disciplinary
order takes effect at the time of the withdrawal;

(b) where the decision is upheld on appeal, the
disciplinary order takes effect at the time it is
upheld; or

{¢) where the decision is varied om appeal, the
disciplinary order as varied takes effect at the time
of the variation.

Despite subsections (2), (3) and (4), if the Authority

considers appropriate, the disciplinary order takes effect

at a time determined by the Authority. The Authority
must give the regnlated person a notice in writing of the
tire so determined.

h:demdmgwheﬂ:erornotadiscip]iumyordershmﬂd
take effect at a time determined by the Authority, the

Authority must have regard—

(a) to the maindenance of public confidence—

(1) inthe operation of registered schemes; and
(ii) in the operation of the retirement schemes
industry in Hong Kong; and

(b) to the public interest.

347ZY. Further action by Authority

D

If the Authority is satisfied that a regulated person has
failed to comply with a2 performance requirement and
intends to make a disciplinary order against a regulated
person amder section 34ZW, it may, by agreement with
the regulated person, take any further action, whether in
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place of or in addition to aby disciplinary order, in
respect of the regulated person that it considers
appropriate in the circumstances of the case.
A power to take further action in respect of a regulated
person under subsection (1) for a failure to comply with
a performance requirement is only exercisable if—
(a) the frontlme regulator of the regulated personr—
(i) has exercised the powers under section 34ZU
for the purpose of investigating the failure or
the question whether or not there has been
such a failure; or
(ii) has directed a person umder section
34ZT(1Xb) to investigate, with those powers,
the failure or the question whether or not
there has been such a failure;
(b) in considering the matters specified in subseciion
(3), the Authority has regard to the information—
(i) obtained by the frontline regulator from the
investigation; and
(i) disclosed to the Authority for the purpose of
assisting or enabling the Authority to consider
those matters;
(c) the Authority considers it appropriate to exercise
the power, having regard to—
(i) the maintenance of public confidence—

(A) in the operation of registered schemes;.
ad

(B) in the operation of the refirement
schemes industry in Hong Kong; and
(ii) the public interest; and

(d) subject to subsection (4), the Authority complies:
with section 3477, before taking the further action.
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The mafters are—

(a) whether the regulated person has failed to comply
with the performance requirement; and

(b) what further action is to be taken in respect of the
reguiated person.

The Authority is not required to comply with section

347Z(2)(b) for the purposes of subsection (2Xd) if the

regniated person so agrees. Im that case, section

34Z7(3)c) does not apply.

Procedural requirement for Awthority before making
disciplimary order or taking farther action

@

@

@3)

This section applies if the Authority forms a preliminary

view that it should make a disciplinary order against, or

take farther action under section 34ZY in respect of, the

regulated person.

The Avthority—

(a) must give the regulated person a notice in writing
of the preliminary view and the reasons for it; and

(b) must give the regulated person an opportunity to
make oral or written representations, or both, on
the preliminary view and the reasons for it.

A netice under subsecfion (2){(a) must also include—

(a) particulars of the disciplinary order or further
action proposed to be made or taken;

(b) particulars of the time af which the disciplinary
.order Is proposed to take effect in accordance with

(¢) astatement describing—
(i) the right of the regulated persor to make

representations; and
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(ii) how and when the regulated person may
make representations.

For the purposes of subsection (3)(a), a notice under

subsection (2)(2) must include—

(@ for a disciplinary order under section
34ZW(3)a)i) or (ii) or (b) or (4)(2)i) or (ii) or (b),
particulars of the duration and terms of the
proposed  revocation,  disqualification  or
suspension;

(b) for a disciplinary order under section 34ZW(5),
pm‘twulars of the terms of the proposed reprimand;

(©) foradlsmphmryordenmdersectlon 34ZW(6), the
amount of the proposed pecuniary penalty and the
proposed period within which that penalty must be
paid.

34ZZA. Application of disciplinary powers in relation to former
regulated person

)

@

This section applies to a power that is exercisable by the
Auwhority under section 34ZW or 34ZY in relation to a
personwhonsaregulamdpetson,mcomecuonwnhﬂle
person’s failure to comply with a perfonnance
requirement.

The power is also exercisable by the Authority in
relation to the person if the person was a regulated
person at the time of the failure, regardless of whether
the person is a regulated person when'the power is being
exercised.

(3) This Part is to be construed accordingly.

Mandatory Provident Fund Schemes (Amendment) (No. 2} Bill 2011

Part2
Clause 13

76

Division 9—Miscellaneous

Subdivision 1—Provisions Supplementary to Divisions 3

and 7

34Z7B. Wmspection and investigation powers in relation to certain
entity

(D

@

€

An imspector has no power umder section 34ZR to

require an entity specified in subsection (3) to disclose

any information, or to produce amy record or document,

relating o the affairs of a customer of the entity—

(a) unless the inspector is a relevant awthority of the
entity; or

(®) unless the inspector is satisfied that the disclosure
or production is pecessary for the purpose of
ascertaining any matter specified in section

347.Q(2) and so certifies in wriiing to the enfity.

An investigator has no power under seciion 34P or 34ZU

1o require an entity specified in subsection (3} to disclose

any information, or to produce any record or document,

relating fo the affairs of a customer of the emtity—

{a) unless the investigator is a relevant authorify of the
entity; or

(b) umless—

(@) the cwmstomer is a person whom the
investigator has reasonable canse to believe
may be able to give information relevant to

(i) the investigator is satisfied that the disclosure
or produection is necessary for the purpose of
the investigation and so certifies in writing to
the entity.

The entity is—
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(a) an authorized financial institution;

(b) a licensed corporation as defined by section 1 of
Part 1 of Schedule 1 to the Securities and Fumres
Ordinance (Cap. 571);

(¢) an insurer authorized under the Insurance
Companies Ordinance (Cap. 41);

(d) an appointed insurance agent as defined by section
2(1) of the lnsurance Companies Ordinance (Cap.
41); or

(¢&) an authorized insurance broker as defined by
section 2(1) of the Insurance Companies Ordinance
(Cap. 41).

(4) In this section—
relevant authority (BRI EER)—

(@) in relation to an entity specified in subsection
(3)¥a), means—
@ the Monetary Authority; or
(i) a person directed by the Monetary Authority
under section 340(2)b), 34ZQ(1Xb) or
34ZT(1)(b);
(b) in relation to an entity specified in subsection
B)b), means—
(i) the Securities and Futures Commission; or
(i) a person directed by the Securities and
Futures Commission under section 340(2)(b),
34ZQ(1Xb) or 34ZT(1)b); or
(c) in reletion to an: entity specified in subsection
BN, (d) or (&), means—
(i) the lsurance Authority; or
(ii) a person directed by the Insurance Authority

under section 340(2)b), 34ZQ(IXb) or .

34ZT(L)D).
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3477C. Offences relating to sections 34P, 34ZR and 34ZU
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A person commits an offemce if the person, without
reasonable excuse, fails to comply with a specified
requirement imposed on the person.

A person commits an offence if the person, with intent to

defrand, fails to comply with a specified requirement

imposed on the person.

A person commits an offence if—

(@ in purported compliance with a specified
requirement imposed on the person, the person
produces any tecord or document, or gives
answer or Tespomse, O gives any explanafion or

i that are false or misleading in a
material respect; and

(b) the person knows that, or is reckless as to whether,
the record or document, or the answer or responss,
or the explanation or particulars, are false or
misleading in a material respect.

A person commis an offence if, in purported
oomﬁianoewithaspeciﬁequniremcntimposedonﬂle
persen, the person, with imtent to defraud, produces any
tecord or docnnent, or gives an . answer of FeSponse, or
gives any explanation or particulars, that are false or
misleading in a material respect.

A person commits an offence if, being an officer or

employee of a company, the person, with intent to

. defrand—

(@) causes or allows the company-to fail to comply
with a specified requirement imposed on the
company; OF

(b) camses or allows the company, in purported
compliance with a specified requirement imposed
on the company, to produce amy record or
document, or give an answer or response, or give
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any explanation or particulars, that are false or

misleading in a material respect.
A person is not excused from complying with a specified
requirement imposed on the person only on the ground
that to do so might tend to incriminate the person.
Despite anything in this Ordinance, no criminal
proceedings may bemstmnedagamstapasonlmder
subsection (1), (2), (3), (4) or (5) in respect of a conduct
if—

(a) proceedings have previously been instituted against
the person for the purposes of section 34ZZD(3)b)
in respect of the same conduct; and

(b) those proceedings remain pending, or by reason of
the previous institation of those proceedings, no
pmmdmgs may agpin be lawfully instituted
against that person for the purposes of section
34Z7D(3)Db) in respect of the same conduct.

A person who commits an offence under subsection (1)

is liable—

(@) on conviction on indictment to a fine of $200,000
and to imprisonment for 1 year; or

(b) on summary conviction to a fine at level 5 and to
imprisonment for 6 monihs.

A person who commiits an offence under subsection (3)

is liable—-

(a) on conviction on indictment to a fine of $1,000,000
and to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and to'

imprisonment for 6 months,
A person who commits an offence under subsection (2),
@) or (5) is Liable—
(a) on conviction on indictment to a fine of $1,000,000
and to imprisonment for 7 years; or
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(b) onmnnma:yconwcuontoaﬁneatlevelﬁandto
imprisonment for 6 months.
(11) In this section—
specified requirement (15PH T K) means a requirement
imposed under section 34P, 34ZR or 34ZU.
34ZZD. Court to inquire into failore to comply with inspection or

investigation requirement

)

@

(&)

@

A person specified in subsection (2) may, by originating
summnoas, apply to the Court for an inquiry into any
person’s failure to comply with a requirement imposed
under section 34P, 34ZR or 34ZU,

The person specified for the purposes of subsection (1)

is—

{a) in the case of section 34P or 34ZU, an investigator;
or

(b) in the case of section 34ZR, an inspector.

On such application, the Court may—

(a) onbeing satisfied that there is no reasonable excuse
for the person not to comply with the requirement,
order the person to comply with the requirement
within the period specified by the Court; and

(b) on being satisfied that the failure was without
reasonable excuse, punish the persom, and any
other person knowingly involved in the failure, in
the same manner as if the person and, if applicable,
that other person had been guilty of contempt of
court.

An originating summens imder subsection (1) is to be i

Form Ne. 10 in- Appendix A to the Rules of the High

Court (Cap. 4 sub. leg. A).
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. (5) Despite anything in this Ordinance, no proceedings may
be instituted agaimst a person for the purposes of
subsection (2)b) in respect of any conduct if—

(@) criminal proceedings have previously been
3477C(1), (2), (3), (4) or (5) in respect of the same
conduct; and

(b) those criminal proceedings remain pending, or by
reason of the previous institution of those criminal

proceedings, no criminal proceedings may again be
lawfully instibrted against that person under section
34ZZC(1), (2), (3), (4) or (5) in respect of the same
conduct.

34ZZE. Use of incriminating evidence in proceedings

(1) If an inspector or investigator requires a person to give
an answer Or response t0 any question, or to give an
explanation or further particulars, under section 34P,
34ZR or 3471, the inspector or investigator must ensure
that the person has first been informed or reminded of
the limitalions imposed by subsection (2) on the
admissibility in evidence of—

(a) the requirement; and

(b) the question and the answer or response, or the
explamation or particulars.

(2) Despite anything in this Part, if —

(@) an inspector or investigator requires a person to
give an amswer or response to amy question, or to
give an explanation or further particulars, vnder
section 34P, 34ZR or 34Z1J; and

(b) the answer or response, or the explanation or
particulars, might tend to incriminate the person,
and the person so claims before giving the answer
or Tesponse or giving the explanation or particulars,
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the requirement, as well as the question and the answer
orrmonse,ortheexplananonorpam;m]ars,arenot
admissible in evidence against the person in criminal
proceedings in a court of law other than those specified
in subsection (3).

The criminal proceedings are those in which the person
is charged with an offence under section 34ZZC(1), (2),
(3), () or (5), or under Part V of the Crimes Ordinance

{Cap. 200), or for perjury, in respect of the amswer or
response, or the explanation or particulars.

34ZZF. Magisirate’s warraat

)

@

Ifamglsuatelssansﬁedonmﬁ)mmhononoaﬂllmdby

a person specified in smbsection (2) that there are

reasonable grounds to suspect that there is, or is likely to

be, on premises specified in the information any record
or document that may be required to be produced umder

section 34P, 34ZR or 3471, the magisiraic may issue a

warrant authorizing a person set out in the warrant, and

such other person as may be necessary to assist in the
execution of the warrant—

(@) to enter the premises, if necessary by force, at any
time within the period of 7 days beginning on the
date of the warrant; and

(b) to search for, seize and remove amy record or
.document that the person so set out has reasonable
cause to believe may be required to be produced
under section 34P, 34ZR or 34ZU, as the case may
be.

The person specified for the purposes of subsection (1)

is_

(@) in the case of section 34P or 34ZU, an investigator;
or

(b) in the case of section 34ZR, an inspector.
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Before the Authority, or a person directed by the
Authority under section 340(1)(a)(il), lays information
for the purpose of any record or document that may be
required 10 be produced under section 34P by another
person who is a Type A or Type B regulaiee of an
industry regulator, the Authority or the person so
directed must consult the industry regulator.
Befm'eanmdustryregtﬂamr or a person directed by an
industry regulator under section 340(2)b), lays
mformaﬂonforﬂaepmposeofanyrecm-dordoclmmt
that may be required to be produced under section 34F
by amother person who is a Type A or Type B regulatee
of another industry regulator, the industry regulator or
the person so directed must consuli that other industry
regulator.
Before a frontline regulator, orapersund:rectedbya
froniline under section 34ZQ(IXb) or
34ZT(1)b), lays information for the purpose of any
record or document that may be required to be produced
under section 34ZR or 34ZU by another person who is a
Type A or Type B regulatee of an industry regulator thai
is not the frontline regulator, meﬁnnﬂmeregumor
the person so direcied must comsuit the indusiry
regulator.
If an authorized person has reasonable canse to believe
that another person on the premises is employed, or
engagedtopmwdeasawee,mconnecuonmlha
business that is or has been conducted on the premises,
the mthorized person may require that other person to
prodace for examination any record or document—

(a) that is in the possession of that other person; and
(b)- that the authorized person has reasonable canse to

believe may be required to be produced under
section 34P, 34ZR or 347U, as the case may be.
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Anmﬂhnnmdpe:sonmay,mrelaﬂontoanyrecordor
document required to be produced under subsection

6)—

(a) prohibit any person found on the premises from—
(i) removing the record or document from the
premises;
(ii) ea'asmganyﬂ:lmgﬁ'om,addmganythmgm or
otherwise aliering anything in, the record or
document; or
Gii) otherwise imierfering in any manner with, or
cagsing or permitiing any other person o
mterferewmmerecordordocmnent;or
(b) take any other step thai appears to the authorized
person to be necessary for—
(i) preserving the record or document; or
(ii) preventing mterference with the record or
document.

Any tecord or document removed under this section may

be retained for—

(a) aperiod not exceeding 6 months beginning on the
day of its removal; or

(b) ifthe record or document is or may be required for
any criminal i or for any other
poceedings under this Part, such longer period as
may be necessay for the purpose of those
proceedings.

If ancauthorized person removes any record or document

under this section, the ahorized person—

(a) ‘mmsstas soonas practicable after the removal give a
receipt for the record or document; and
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(b) may permit any person who would be entitled to

inspect the record or document but for the
removal—

it at all reasonable times.

(10) Section 102 of the Criminal Procedure Ordinance (Cap.
221) applies to any property that has by virtue of this
section come mto the possession of an investigator or
inspector, as it applies to property that has come into the
possession of the police.

(11) A person commits an offence if the person—

(a) withowt reasonable excuse, fails to comply with a
requirement or prohibition under subsection (6) or
(7); or :

(b) obsinicts an authorized person in the exercise of
any power conferred by subsection (6) or (7).

(12) A person who commits an offence under subseciion (11)
is liable—

(a) on conviction on indictment to a fine of $1,000,000
and to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 6 months.

(13) In this section—

authorized person (BEIZHE \) means a person authorized by
a warramt isssed under subsection (1) to camy out the
acts mentioned in paragraphs (@) and (b) of that
subsection.
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34Z71.

Subdivision 2—Other Miscellaneous Provisions

Registration or approval revocable on request
The Awuthority may revoke the registration of a person as a
principal intermediary or subsidiary intermediary, or the
approval of the attachment of a person to a principal
imtermediary, or the approval of an individual as a responsible
officer of a principal intermediary, at the request of the person .
or individual.
Notice of revocation, suspension, etc.
(1) This section applies if the Authority—
(a) suspends or revokes the regisiration of a person as
a registered intermediary umder Division 5 or 6;
(b) revokes the approval of a person as a responsible
officer of a principal intermediary wnder section
347K; or
(c) makes a disciplinary order against a person under
section 34ZW,
(2) The Authority must give the person a notice in writing
of—

(a) the suspension or revocation, or the disciplinary
order; and

(b) a stement of reasoms for the suspension or
revecation, or for the disciplinary order.

Effectof revecation and suspension

(1) A revocation or suspension under this Part of ihe
registeation of a person as a registered intermediary does
not affect any agrcement, tramsaction or arrangemnent
entered into by the person as such registered
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(2) A revocation or suspension under this Part of the
approval of the attachment of a person to a principal
intermediary does not affect any agreement, transaction
or arrangement entered into by the person as a subsidiary
intermediary atiached to the principal intermediary.

34ZZJ). Feessharing

(1) The Authority may pay to an indusiry regulator an
amount that in the Authority’s opinion represents the
expenditure or cost incurred, or likely fo be incumred, by
the industry regulator in providing the services or
performing the functions under this Part.

(2) A payment under subsection (1} is to be paid from the
MPFA Administration Account.

34ZZK. Transitional and saving provisions
Schedule 5B has effect.”.

14. Section 35 amended (Appeal Board)
(1) After section 35(3)—
Add
“(3A) A person appointed under subsection (2) to be the
Chairman of the Appeal Board must be—
(a) aperson who is eligible for appointment as a judge
of the High Court under section 9 of the High
-~ Court Ordinance (Cap. 4);
() a former Justice of Appeal of the Court of Appeal;
or

(c) a former judge or a former deputy judge of the
Court of First Instance.”.

(2) Section 35(4)—
Repeal
“shall be”
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Substitmte
“to be the Deputy Chairman, or one of the Deputy Chairmen,
of the Appeal Board must be”.
(3) Section 35(5)—
Repeal
“not being public officers™.
(@) After section 35(5)—
Add
“(5A) The panel of persons appointed under subsection (3)—
(2) must not nclude any public officer; and
(b) must include—

(@ at least 1 but not more than 2 persons who, in
the Chief Executive’s opinion, represent the
imerests of both Type A regulatees and Type
B regulatees within the meaning of Part IVA;
and

(i) at least 1 but not more than 2 persons who, in
the Chief Executive’s opinion, represent the

interests of relevant employees.”.
15.  Sectioms 42AA and 42AB added
Afier section 42—
Add

“42AA, Authority or specified enfity may disclose information
obtained smder Pait IVA despite section 41
(1) Section 41 does not prevent the Authority or an emtity
specified in swbsection (4) from disclosing the
information to each other for the purpose of enabling or
assisting the recipient of the information to perform
fimctions nnder or for the purposes of Part IVA.
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(2) Section 41 does not prevent an

entity specified in

subsection (4) from doing any of the following with

respect to information obtained by it under Part IVA—

(a) disclose the imformation as a ssmmary complled
from infonnation provided by persons in
accordance with Part IVA but only if the sumnmary
is compiled so as to prevent the identities and
businesses of those persons from being ascertained
from the summary;

) d:scloseﬂ:emformanonforﬂlepm-poseofany
criminal proceedings in Hong Kong or an
investigation conducted with a view to bringing
any such proceedings;

(c) disclose the information in connection with amy
civil proceedings to which the entity is a party or
with a view to bringing any such proceedings;

(d) disclose the information in such form as the entity
considers appropriate but only if the information
has been made available o members of the public
by virtue of being disclosed in any circumstances
in which, or for any purpose for which, disclosure
is not prechaded by section 41;

(¢) subject to subsection (3), disclose the information
to the Chief Executive, the Financial Secretary, the
Cou:mnsmoneroflnlandRevenme,ﬂmReglsu'arof

Retirement Schemes, the Financial

Council established by section 6(1) of
ﬂleFmancmlRepomngComciIOrdmmce(Cap
SssychfﬁmalRecermappomdundﬁﬂJe

a " liquidator:

appo 3
32), the Authority or amother entity specified m
subsection (4), but only if the entity disclosimg the

information reasomably believes that the.

disclosure—
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(i) is in the interests of the scheme members
concemed;

(ii) is in the public interest; or

(iii) is necessary to emable the exercise or
performance of a function imposed or
conferred by law;

(D disclose the mformation with the consent of the
person from whom the information was obtained or
received and, if the information relates to a
different person, with the consent also of the
person to whom the information relates.

An enfity specified in subsection (4) may disclose

information under subsection (1) to the Commissioner of

Inland Revenue omly if the emtity is satisfied that the

information is required in order to assist the

Commissioner in determining a matter that the

Commissioner is required or empowered to determine

under the Inland Revenne Ordinance (Cap. 112).

The entity specified for the purposes of this section is—

(2) the Securities and Futures Commission;

(b) the Insurance Authority; or

{¢) the Monetary Authority.

42AB. Person met to disclese information obtained in the course
of inspection or investigation

(1)

This section applies to a person on whom a requirement

under section 34P, 34ZR or 34ZU has been imposed

by_

() the Awuthority or a person directed by the Authority

under section 340(1)(a)(ii); or

(b) an industry regulator or a person directed by an
“indastry regulator umder section 340(2)b),

34ZQUIXb) or 34ZT(1)D)-
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(2) The person must not disclose any information obtained
in the course of the requirement being imposed, or in the
course of a compliance or purporicd compliance with the
requirement, to any other person unless—

(a) the following consents to the disclosure—

(i) inthe case of subsection (1)(a), the Authority;
(ii) in the case of subsection (1)b), the industry
regulator;

(b) the information has already been made available to
the public;

(c) the disclosure is for the puxpose of seeking advice
from,orgmngadwcebycmmsel,asohcmror
any other professional advisor, acting or proposing
to act in a professional capacity in connection with
any matter arising under a provision of Part IVA;

(d) the disclosume is in connection with any judicial or
other proceedings to which the person is a party; or

(e) the disclosure is in accordance with an order of a
cowurt, or in accordance with a law or a requirement
made under a law.

(3) The Authority or industry regulator may impose any
conditions that it considers iale on a consent
given for the purposes of subsection (2)(a).

(4) A person who contravenes subseciion (2) commits an
offence and is liable on conviction to a fine at level 4.”.

Section 428 ameaded (immunity)

)

@)

Section 42B—

Renumber the section as section 42B(1).
After section 42B(1)—

Add

Part 2
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“(2) No civil liability is incurred by an entity specified in
subsection (3), or a director or employee of such an
enﬁty,orapemondimcﬁedbymhanenﬁiytmder
section 340(2)Xb), 34ZQ(1)Xb) or 34ZT(1)b), in respect
ofanyﬂnngdone,orommedtobedonc,bytheenmy,
director, employee or person, as the case may be, in
good faith in the performance or purported performance
of any fimction under Part IVA.

(3) The entity is—

(a) the Securities and Futures Commission;
(b) the Insurance Authority; or

(¢) the Monetary Authority.”.

Section 43B amended (offences by employers)

0

2

3

@

&)

Section 43B(1C)(a), after “years™—

Add .

“and, In the case of a continuing offence, to a daily penalty of
$700 for each day on which the offence is continued™.

Section 43B(1C)b), after “years™—

Add

“and, in the case of a continuing offence, to a daily penalty of
$500 for each day on which the offence is continued”.

Section 43B(1E)(a), after “years™—
Add

“and, in the case of a continuing offence, to a daily penalty of
$700 for each day on which the offence is continued”.

Section 43B(1EXb), after “years™—
Add

“and,mﬂlecascofaoont:mnngoﬁ'ence,toadaﬂypenaltyof
$500 for each day on which the offence is continued™.

Before section 43B(4)—
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(3B)

£—

(a) in proceedings brought under section 18(3), a court
orders an employer to pay any ame#@s Of
contribufion surcharge to the Authority; and

(b) without reasonable excuse, the employer fails to
pay fo the Authority any sum payable under the
order at the end of 14 days afier the date by which
the sum must be paid to the Authority under the
order,

the employer commits an offence and is liable on

conviction to a fine of $350,000 and to imprisonment for

3 years and, in the case of a continuing offence, to a

daily penalty of $500 for each day on which the offence

is continued.

In subsection (3A), a reference to a sum payable under

an order includes—

(a) any part of a sum payable under the order; and
(b) in the case of a sum payable by instalments,

instalment or any part of an i .
18. Section 44 amended (liability of officers, mamagers and
pariners)
After section 44(2)—
Add '

- “3)

Where an offence under section 43B(3A) is committed
by a company, the offence is presmmed to have been
committed with the consent or connivance of, or 1o be
attributable to the neglect on the part of, an officer or
any person who was purporting to act in that capacity if
it is proved that, at the time the offence was conmiited;
the officer or person—
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(@) was concerned in the management of the company;
or

(b) kmew or ought to have kmown that the order in
respect of which the offence was commitied had
been made against the company.

Where an offence under section 43B(3A) is committed
by a company, the offence is presumed to have been
committed with the comsent or connivance of, or to be
atiributable to the neglect on the part of, a person (other
than am officer) concerned in the management of the
company of any person who was purporting to act in that
capacity if it is proved that, at the time the offence was
committed, the person knew or ought to have known that
the order in respect of which the offence was commitied
Where an offence under section 43B(3A) is committed
by a pariner, the offence is presumed to have been
commnitied with the consent or connivance of, or to be
attributable to the neglect on the part of, another partner
of the partncxship if it is proved that, at the time the
offence was commiited, the other pariner—

(a) was comcerned I the management of the
partnership; or

“(b) keew or ought to have known that the order in

respect of which the offence was committed had
been made against the partner.

The ‘presamption under subsection (3), (@) or (5) is

rebuited by a person charged with an offence under

section-43B(3A) by viriue of that subsection if—

(@) there is sufficient evidence to raise an issue that the
offence was committed withowt the person’s
consent or connivance and was not atiributable to
the person’s neglect; and
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(b) the contrary is not provedbyﬂle'pmsecuﬁon
" beyond reasonable doubt.”.

19. Section 44A added
After section 44—
Add

“44A. Proof of certain matiers in proceedings for offence under
section 43B(3A)
(1) In proceedings for an offence under section 43B(3A)—
(2) a document purporting to be a copy of a document
specified in subsection (6), and purporting to be
certified by or on behalf of the registrar of a court
as a tue“copy of the specified document, is
admissible in evidence on its production without
further proof; and
(b) on being admitied in evidence under paragraph (a),
the document, unless there is evidence to the
contrary—
(@) is presumed to be so certified;
(ii) is presumed to be a true copy of the specified
document; and
@Gii) if the specified document is prepared by an
officer of a count, is proof of its contents.
(2) In proceedings for an offence vnder section 43B(3A)—

(a) a2 document pwporting to be a copy of amy
document relevant to any of the facts specified in
subsections (7) and (8), and purporting to be
certified by or on behalf of the registrar of a court
as a true copy of the document so relevant, is
admissible in evidence on its production without
further proof; and
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(b) on being admitted in evidence under paragraph (a),
the document, unless there is evidemce to the
contrary—

(i) is presumed io be so certified;
(i) is presumed to be a true copy of the document
50 relevant; and
@Gii) if the document so relevant is prepared by an
officer of a court, is proof of the facts to
which the document is relevant.
(3) In proceedings for an offence under section 43B(3A)—

(@) a certificate purporting to be issued by or on behalf
of the registrar of a court, and siating any of the
facts specified in subsection (7), is admissible in
evidence on its production without further proof;
and

(b) on being admitted in evidence under paragraph (a),
the certificate, unless there is evidemce to the
confrary—

() is presumed to be so issued; and
(i) is proof of the facts so.stated.
(4) Inproceedings for an offence under section 43_:B(3A)——

(@) a certificate purporting to be issued by or on behalf
of the Registrar of the High Court or of the Court
of Final Appeal, and stating any of the facts
specified m subsection (8), is admissible in
evidence on its production without firther proof;
and

(b) om being admitted in evidence under paragraph (a),
the. certificate, unless there is evidence to the
contrary—

() is presumed to be so issued; and
(i) isproof of the facts so stated.
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In proceedings for an offence under section 43B(3A)—
(a) a cerificate purporting to be issued by the
Awuthority, and stating either or both of the facts
specified in subsection (9), is admissible in
evidence on its production without further proof;
and
(b) on being admitted in evidence under paragraph (a),
the certificate, unless there is evidence to the
contrary—
(1) is presumed to be issued by the Authority;
and

(ii) is proof of the facts so stated.

The document specified for the purposes of subsection

(IXayis—

(a) a claim filed with a court of competent jurisdiction
in proceedings brought under section 18(3);

(b) an order made by a court of competent jurisdiction
in those proceedings; or

{c) anyoﬂlerdocmnentrelatmgtoprooeedmgsbmugm
unuder section 18(3).

The facts specified for the purposes of subsections (2)(a)

and (3)(a) are—

(a) whether any payment has been made to the court in
full or partial discharge of an order of the cout and
if so, the particulars of the payment (incleding the
amount and date of the payment);

(b) whether a decision has been made W any
proceedings to set aside or review an order of the
court and, if so, the particulars of the decision;

(¢) whether any proceedings are pending to set aside or
review an order of the cowt and, if so, the
particulars of the pending proceedings;
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(d) whether any person was present—

(i) ai the hearing of the court at which an order
of the court was made; or

(ii) at any hearing of the claim to which the order
relates; and

(¢) whether any document relating to the proceedings
before the court has been served on any person and,
if so, the particulars of service (inchuding the mode,
time and address of the service).

The facts specified for the purposes of subsections (2)(a)

and (4)(a) are—

(@ wheﬂmeradeclslonhasbeenmademmappeal(if
any) against an oxder of a court and, if so, the
particulars of the decision; and

(b) whether an appeal is pending against an order of a
court and, if so, the particulars of the pending
appeal.

The facts specified for the purposes of subsection (5Xa)

are—

(@ ﬂ:eammmtanddateofanypaymentrecewedm
" safisfaction of an order of a court made in
proceedings brought under section 18(3); and

(b) the outstanding amount under such an order.”.

20, Section 45G -amended (right to bring civil proceedings to
recover financialdess)
Section 45G(1XDb), after “Ordinance™

Add

“(except Part IVAY”.

21. Schedule SB.added
Afier Schedule SA—
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 «Schedule 5B [s-34Z7ZK]

Transitional and Saving Provisions for Part IVA

1. Inierpretation

(1) Inthis Schedule—

List of Registered MPF Intermediaries (GEli5&R P/ A
44 H) means the List of Registered MPF Infermediaries
that, immediately before 1 November 2012, was kept by
_the Authority at its head office in Hong Kong;

LMomemﬁkQﬂ%as(ﬁﬁ‘AE%ﬁ)mﬂm List

e Officers that, mmediately before
1Novemba2012,waskeptbyﬂlemnhorrtyatrtshead
office in Hong Kong;

transitional period (BYEEA) means the period of 2 years

beginning on 1 November 2012.

@ Anex:pmsswnusedmﬂnsSchednle,anddeﬁmdor
explained in Part IVA, has the same meaning
as in that Part.

Type A gualifying capacity _

(1) For the purposes of this Schedule, a person bolds a Type
A qualifying capacity if the person—
(a) is authorized under section 8 of the Insurance

Companies Ordinance (Cap. 41)mcauyonl(mg
term business within the meaning of that
Ordinance;

® isananﬂ:a‘imdlongterminsuﬁnoebmkex;
(c) is an anthorized financial institution; or
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(d) is licensed under section 116 of the Securities and
Futures Ordinance (Cap. 571) to carry on Type i or
Type 4 regulated activity, or both, within the
meaning of that Ordinance.

(2) For the purposes of this Schedule, a person ceases to
hold the Type A qualifying capacity mentioned in
subsection (1)c) if—

(@) for any authorized financial institution, the
authorization is revoked umder section 22 of the
Banking Ordinance (Cap. 155);

(b) for an authorized fimancial instifution that is
registered under section 119 of the Securities and
Futures Ordinance (Cap. 571) for Type 1 or Type 4
regulated activity within the meaning of that
196(1)(iYA) of that Ordinance in relation to that
regulated activity; or

(¢) for an awthorized financial institution that is so
registered for such Type 1 and Type 4 regulated
‘activities, the registration is revoked umder that
.section 196(1)iXA) in relation to those regulated

(3) Subseciion (2) does not limit the way in which a person
ceases to hold any Type A qualifying capacity:

(4) Forthepurposes of this Schedule, a person has a Type A

~ qualifying capacity suspended if—

(a) inthe case of the capacity mentioned in subsection
(1%@®) as an authorized long term insurance broker
that is a member of a body of insurance brokers
approved by the Insurance Authority under section
70 of the asurance Companies Ordinance (Cap.
41), the membership is suspended;

(b) nthe case of the capaciiy mentioned in subsection
Xe)r—
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(@) for any authorized financial institution, the
authorization is under section
24(1) or 25(1) of the Banking Ordinance
(Cap. 155); or

(ii) for an authorized financial instimtion—

(A) that is registered under section 119 of
the Securities and Fuhures Ordinance
(Cap. 571) for Type 1 or Type 4
regulated activity within the meaning of
that Ordinance, the registration is
suspended under section 196(1)i)B) of
that Ordinance in refation to that
regulated activity; or

(B) that is so registered for such Type 1 and
Type 4 tegulated activities, the

section 196(1)i)XB) in relation to those
regulated activities; or
(c) I the case of the qualification mentioned in
subsection (1 Xd)—
(@) as a person licensed to carry on Type 1 or
Type 4 regulated activity, the licence is
under section 194(1)iNB) of the
Securities and Futwres Ordinance (Cap. 571)
in relation to that regulated activity; or
(i) as a person licensed to camy on Type 1 and
~ Type4mg|ﬂamdacum&e,ﬂ1ehcemels
suspended under that section in relation to
those regulated activities.

3. Type B qualifying capacity
(1) Forﬂ:lepm'posasofﬂns Schednule, a person holds a Type
B qualifying capacity if the person—

(a) is an appointed long term insurance agent;
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is registered with the Insurance Agents Registration

Board as a responsible officer of an appointed long

term insurance agent;

is registered with the Insurance Authority, the

Insurance Agents Registration Board, or a relevant

insurance body—

(i) as a technical representative of an appointed
long term insurance agent; or

(ii) as a technical representative of an authorized
long term insuramce broker;

is registered with the Insurance Authority, or a

relevant insurance body, as a chief executive of an

authorized long term insurance broker;

is licensed under section 120 of the Securiiies and

Fuigres Ordinance (Cap. 571) to carry on Type 1 or

Type 4 regulated activity, or both, within the

meaning of that Ordinance;

is am officer or employee of a company anthorized

under section 8 of the Inswramce Companies

Ordinance (Cap. 41) to carry on long term business

within the meaning of that Ordinance; or

is an officer or employee of an authorized financial

institution.

For the purposes of this Schedule—

@

a 'person ceases to hold the Type B qualifying

capacity mentioned in subsection (1)(f) if—

@ foranoﬂioeroremployeewhonsan
appoinfed long term inswrance agent, the
appoinfinent as an agent is terminated under a
code of practice approved by the Imsurance
Authority under section 67 of the Insurance
Companies Ordinance (Cap. 41); or
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@) for an officer or employee who is registered
with the Insurance Agents Registration Board
as a responsible officer or techmical
representanve of an appointed long term

insurance agent, the registration is terminated
under such a code of practice; and

(b) apersonceasestoholdﬂ:neTypquuahﬁmg
capacity mentioned in subsection (1(g) if—

@@ for an officer or employee—

(A) who is a relevamt individual registered
under section 20 of the Bamking
Ordinance (Cap. 155) as engaged in
respect of Type 1 or Type 4 regulated
activity within the meamning of the
Securities and Futures Ordinance (Cap.
571), all or any of the officer’s or
employee’s relevant particulars are
removed from the register under section
58A(1Xc) of the Banking Ordinance
(Cap. 155) in relation o that regniated
activity; or

(B) who is a relevamt individeal so
registered as engaged in respect of such
Type 1 and Type 4 regulated activities,
all or amy of the officer’s or employee’s
relevant particulars are removed from

-~ the register under that section S8A(1)(c)
in relation to those regulated activities;
or

() for an officer or employec who, with the -

consent of the Monetary Authority under

section 71C of the Banking Ordirance (Cap-

155), is—

(A) an execufive officer of a registered
institution appointed under section 71D
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of that Ordinance fo be respomsible for
directly supervising the conduct of each
business conducted by the registered
institation that constiutes Type 1 or
Type 4 regulated activity within the
meaning of the Securities and Fumres
Ordinance (Cap. 571), the comsent is
. withdrawn under section 71C{(4)c) of
the Banking Ordinance (Cap. 155) in
relation to that regulated activity; or

(B) such an executive officer so appointed
1o be responsible for directly supervising
the comduct of each business that
constimes such Type 1 and Type 4
activities, the consent is
withdrawn under that section 71C(4)(c)

in relation to those regulated activities.
3) Subsechon(Z)do&snothmrtﬂlewaymwhlchaperson

ceases to hold any Type B qualifying capacity.
(4) For the:parposes of this Schedule, a person has a Type B
qualifying capacity suspended if—

(a) inthe case of the capacity mentioned in subsection
(1)(2), the appoinfment as an agent is suspended
under a code of practice approved by the Insurance
Awthority under section 67 of the Insurance
Companies Ordinance (Cap. 41);

(b) inthe case of the capacity mentioned in subsection
(1)) or (cX(i), the registration is suspended under
such a code of practice;

(c) insthe case of the capacity mentioned in subsection
(1Xc)i) or (d) as a technical . representative or
chief executive of an authorized long term
insarance broker that is a member of a body of
insurance brokers approved by the Ilmsurance
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©

Authority under section 70 of the Insurance

Companies Ordinance (Cap. 41)—

@i the person is suspended from acting as such
technical representative or chief executive;
and

(i) the suspension is shown in a register of
technical representatives or a register of chief
exccutives (as the case may be) kept by the
body of insurance brokers;

in the case of the capacity mentioned in subsection

(IXe)r—

@ asapersonhoensedtocmyon’l‘ypelor
4 regulated activity, the licence is
under section 194(1)Xi}B) of the

Securities and Futures Ordinance (Cap. 571)
in relation to that regulated activity; or

(i) as a person licensed to carry on Type 1 and
Type 4 regulated activities, the licence is

under that section in relation to
in the case of the capacity mentioned in subsection

(DH—

(i) for an officer or employee who is an
appointed ' long term insurance agemt, the
appointment as an agent is suspended under a
code of practice approved by the Insurance
Authority under section 67 of the Insurance
Companies Ordinance (Cap. 41); or

(i) for an officer or employee who is registered
with the Insurance Agents Registration Board
as a responsible officer or technical

mdersuchaeodeofpmchce;or
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(D in the case of the capacity mentioned in subsection

xg—
@@ for an officer or employee—

(A) who is a relevant individual registered
under section 20 of the Bankmg
Ordinance (Cap. 155) as engaged i
respect of Type 1 or Type 4 regulated
activity within the meaning of the
Securities and Futures Ordinance {Cap.
571), all or any of the officer’s or
employee’s relevant parhcu]ars are

from the register under
secion S58A(1}d) of the Banking
Ordinance (Cap. 155) in relation to that
regulated activity; or

(B) who is a relevant individual so
registered as engaged in respect of such
Type 1 and Type 4 regulated activities,
all or any of the officer’s or employee’s
relevant particulars are suspended from
the register under that section 58A(1Xd)
in relation to those regulated activities;
or

@) for an officer or employee who, with the
consent of the Monetary Aihority umder
section 71C of the Banking Ordinance (Cap.

155), 15—

(A) an executive officer of a registered
institution appointed-under section 71D
of that Ordinance to be responsible for
directly supervising the coaduct of each
busimess conducted by the registered
institution that consiitutes Type 1 or
Type 4 regulated activity within the
meaning of the Securities and Futures



Mandatory Provident Fund Schemes (Amendment) (No. 2) Bill 2011

Part 2
Clause 21

107

Ordinance (Cap. 571), the consent is

under section 71C(4Xd) of

the Banking Ordinance (Cap. 155) in
relation to that regulated activity; or

(B) such an executive officer so appointed

to be responsible for directly supervising

the conduct of each busmess that

constitutes such Type 1 and Type 4

regulated activities, the consent is

suspended under that section 71C(4)(d)
in relation to those regulated activities.

4. Transiional arrangements for corporate intermediaries
with Type A qualifying capacify

1

@

€Y

@

This section applies to a person who, immediately before

1 November 2012—

(@ was shown in the List of Registered MPF
Iniermediaries as a corporate intermedizary; and

(b) was not an appoinied long term insurance agent, or
was both an appointed long term imswrance agent
and an amthorized financial institution.

The persom is to be regarded as being registered on

1 November 2012 under section 34T(4) as a principal

The regjstration as a principal intermediary by virtue of

subsection (2) that subsists immediately before the

occumenoeofaneventspec:ﬁedmsubsecﬁon@)wases
to smbsist on that occurrence.

The event is—

(a) if the person makes an application under section
34T(1) during the tramsitional period, the
application being granted or rejected; or

[(1)] m?nyoﬂlercase, the expiry of the tramsitional
period.
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5.

T stional

for corporate intermediaries

ATIARgeMents
without Type A qualifying capacity

0

)

€)

@

&)

This section applies to a person who, immediately before

1 November 2012—

(@ was shown m the List of Registered MPF
Intermediaries as a corporate intermediary; and

(b) was an appointed long term insurance agent, but
was not an authorized financial institution.

Subyect to subsection (5), the person is to be regarded as

being—

(a) regisiered on 1 November 2012 under section
341)(4) as a subsidiary intermediary; and

(b) approved on 1 November 2012 under section
34U(7) as being attached to another person
specified in the notice meutioned in subsection (5).

The registration as a subsidiary intermediary, or the

approval of the attachment to thai other person, by virtue

of sebsection (2) that subsists immediately before the
occomrence of am event specified in subsection (4) ceases
to subsist on that occurrence.

The event is—

(@) if the person makes an application under section
34U(1) duoring the tramsitional period, the
-application being granted or rejected; or

(b) in any other case, the expiry of the iransitional

Subsection (2) does not apply umless, before
1 November 2012, the Authority was given a notice in
- tine-that
(a) _aperson mentioned in section 4(1) of this Schedule
- conserfed o0 the person io which this section
applies being an intermediary for carrying on
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regulated activities for the person so mentioned;
and

(b) the persom so mentioned is specified in the notice.

6. Transitional arrangements for individoal intermediaries

@

)

3

@

)

This section applies 1o a person who, immediately before

1 November 2012, was regisicred in the List of

Registered MPF Intermediaries as an individual

intermediary sponsored by another person specified in

subsection (2).

That other person is a person who, immediately before

1 November 2012—

(a) was shown in the List of Regisiered MPF
Intermediaries as a corporate intermediary; and

(b) was not an appointed long tenm insurance agent, or
was both an appointed long term imsurance agent
and ap authorized financial instinstion.

'Iinepersomstoberegardedasbemg—

(a) registered on 1 November 2012 under section
34U(4) as a subsidiary intermediary; and

(®) approved on 1 November 2012 under section
34U(7) as being attached to that other person.

The registration as a subsidiary imtermediary, or the

approval of the attachment to that other person, by virtue

of subsection (3) thai subsists immediately before the
oocnrrmceofaneventspemﬁedmsubsecuonﬁ)cm
to snbsist on that occumrence.

The event is—

{a) if the person makes an application under section
34U(1) during the tramsitional period, the
application being granted or rejected; or

(b) in any other case, the expiry of the tramsitionmal
period
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7. Transitional arrangements for responsible ofilicers

U

@

&)

0

&)

This section applies to an individual who, immediately

before 1 November 2012, was shown in the List of

Responsible Officers as being designated by a person

specified in subsection (2) as a responsible officer of the

person.

That person is one who, immediately before 1 November

2012— _

(@) was shown in the List of Registered MPF
Intermediaries as a corporate intermediary; and

(b) was not an appointed long term insurance agent, or
was both an appointed long term insurance agent
and an authorized financial instifution.

The individual is to be regarded as being approved on

1 November 2012 under section 34W(3) as being a

responsible officer of the person.

The approval of the.individual as a responsible officer of

the person by virtue of subsection (3) that subsists

immediately before the occurrence of an event specified

in subsection (5) ceases to subsist on that occurrence.

The event is—

(a) if, during the transitional period, the person applies
under section 34W(l1) for approval of the
individual as an officer with specified
responsibilities in relation to the person, the
application being granted or rejected; or

" (b) in any other case, the expiry of the transitional

period.

8. Application topersons regarded as principal intermediary

@)

This:section applies to a person who, by virtue of section
4(2).of this Schedule, is regarded as being registered as a
mmm- i ; -m. mm. -'-
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2 In

its application to the person, Part IVA has effect

subject to subsections (3), (4) and (5).
(3) Section 34Z(4), (5) and (6) is to be replaced by the
following—

“@

&)

©

The following industry regulator is to be assigned

as the regulator of the person for the purposes of

this Part—

(a) if the person holds the Type A qualifying
capacity mentioned in section 2(1)(a) or (b) of

Schedule 5B, the Insurance Authority;

(b) if the person holds the Type A qualifying
capacity mentioned in section 2(1)¢) of
Schedule 5B, the Monetary Authority; or

(c) if the person holds the Type A qualifying
capacity mentioned in section 2(1Xd) of
Schedule 5B, the Securities and Futures
Commission.

If the person holds the Type A qualifying capacity
mentioned i section 2(1)(c) of Schedule 5B, and
the Type A qualifying ity mentioned in
section 2(1)(2) or (b) of Schedule 5B—

(2) subject to paragraph (b), the Monetary
Authority is to be assigned as the regulator of
the person for the purposes of this Part; or

(b) where the Authority is satisfied that the
person carries on the majority of its business
activities as the holder 1of the Type A
qualifying mentioned in section
2(1X2) or (b) of Schedule 5B, the Insurance
Authority is to be assigned as the regulator of
the person for the purposes of this Part. .

If the person holds the Type A qualifying capacity

mentioned in section 2(1)(a) or (b) of Schedule 5B,
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and the Type A qualifying capacity mentioned in

section 2(1)(d) of Schedule 5B—

(@) subject to paragraph (b), the Insurance
Authority s to be assigned as the regulator of

~ the person for the purposes of this Part; or

() where the Authority is satisfied that the
person carries on the majority of its business
activities as the holder of the Type A
qualifying capacity mentioned in section
2(1Xd) of Schedule 5B, the Securities and
Futures Commission is to be assigned as the
regulator of the person for the purposes of
this Part.”,

(4) Section 34ZC is to be replaced by the following—
“347C. Principal imfermediary ceasing to hold

Type A qualifying capacity etc.
(1) This section applies if —
(@ a person is a principal
intermediary; and
(b) the person—
(@) ceases to hold the relevant
Type A qualifying capacity;

or
(ii) has the relevant Type A

Tifyi .
suspended.
(2) The registration of the person as a
principal intermediary—

(a) in the case of subsection (I)}bXi),
is tevoked at the time the person
ceases to hold the Type A

qualifying capacity; or
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(b) in the case of subsection (1)}b)Xii),
which that suspension is in force,
(3) Inthis section—
relevant Type A qualifying capacity (HRNH
BHoERAES)—
@ in relaﬁon to a person whose
ntline reguiator is the Insurance
Auihomy, means the Type A
qualifying mentioned in
section 2(1¥a) or (b) of Schedule
(b) in relation to a person whose
frontline regulator is the Monetary
Authority, means the Type A
qualifying. capacity mentioned in
section 2(1)c) of Schedule 5B; or
(¢) in relation to a person whose
frontline regulator is the Securities
and Futuwres Commission, means
the Type A qualifying capacity
mentioned in section 2(1}d) of
Schedule 5B.™.
(5) Section 34ZE(1)(c) is to be replaced by the following—
“(c) aprincipal intermediary—
— (i) acquires amy qualification as a Type A
regulatee; 3
(i) ceases to hold any Type A qualifying
capacity; or
Gil) has any Type A qualifying capacity
suspended ™.
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9, Application to persons regarded as subsidiary
imtermediary
(1) This section applies to a person who, by virtue of section
5(2) or 6(3) of this Schedule, is regarded as being—
(a) registered as a subsidiary intermediary; and
(b) approved as being attached to another person who
is regarded as being registered as a principal
intermediary.
(2) In its application to the person, Part IVA has effect
subject to subsections (3) and (4).
(3) Section 34ZF is io be replaced by the following—
“347ZF. Sabsidiary mtermediary ceasing to hold
Type B qualifying capacity etc.
(1) This section applies if—
(@ a person is a subsidiary
immtermediary aftached to a
- - - lvl i- ;am
(b) the person—
(i) ceases to hold the relevant
Type B qualifying capacity;
or
(i) has the relevant Type B

capacity
suspended.
{2) This section also applies if—

() the person holds any Type B
qualifying capacity other tham the
relevant Type B  qualifying
capacity; and
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the person—
(i) ceases to bold any Type B

qualifying capacity, and on
the cessation no. Iongerholds

i) hasapyTypquualifying

holdsanyTypquualIt')nng
capacity that is not umder

suspension.

(3) For subsection (1)—

(@)

(®)

lfihcpasontsalsoambmd:ary

regulator of which is not the

froniline regulaior of the principal

intermedtary mentioned m

subsection (1)(@), the approval of

the attachment of the person to the
principal imtermediary mentioned

in subsection (1)}@)—

(i) in the case of subsection
(AXb)3d), is revoked at the
time the person ceases to
hold the relevant Type B
qualifying eapacity; or

(ii) in the case of subsection
(1)(b)(ii), is suspended for

if the person is one specified in
subsection (4), the registration of
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the person as a subsidiary

intermediary and the approval of

the attachment of the person to any

cacipal i i

(@) in the case of subsection
(IXb)(), are revoked at the
time the person ceases to
hold the relevant Type B
qualifying capacity; or

(ii) in the case of subsection
()(b)ii), are suspended for
the peried during which that
suspension is in force.

(4) The person specified for the purposes of
subsection (3)b) is—

)

(@)

®)

a person who is also a subsidiary

intermediary asiached to another

principal intermediary the frontline
regulator of which is the frontline
regulaior of the principal
intermediary mentioned in
subsection (1Xa); or

a person who is not approved as
being attached to another principal
intermediary.

For subsection (2), the registration of the
person as a subsidiary intermediary—

@)

®)

in the case of snbsection (2)(cXi),

is revoked at the time the person

ceases to hold the Type B
Tify ity: or

in the case of subsection (2)(c)(ii),

is suspended for the period during

which that suspension is in force.
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relevant Type B qualifying capacity (B Z
HARBED)—
(@) in relation to a person whose
frontline regulator is the Insurance
Authority, means the Type B
qualifying capacity mentioned in
section 3(1)(a@), (b), (c), (d) or ()
of Scheduile 5B;
(b) in relation. to a person whose
fromtline regulator is the Monetary
Authority, means the Type B
qualifying capacity mentioned in
section 3(1)(g) of Schedule 5B; or
(c) in relation to a person whose
and Futures Commission,
the Type B qualifying capacity
mentioned in section 3(1)(e) of
Schedule 5B.”.
(4) Section 34ZI(1)X¢) is to be replaced by the followmg_
“(c) asubsidiary intermediary—
() acquires any qualification as a Type B

3 Or
(ii) ceases to hold any Type B qualifying
— capacity.”.”.
22, Schedn!eGamended(dec’nionswhichmaybe‘ﬂlesdljectofan
appeal)

Schedule 6, after item 14—
Add :
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“15. A decision of the Authority—

(@) under section 34T(4) not to register a person as an
intermedizxy for carrying on regulated activities;

{b) under section 341J(4) nof to register a person as an
intermediary for carrying on regulated activities for a
principal intermediary to which the person is to be
attached:

(c) under section 34V(3) not to approve a person as being
attached to a principal intermediary for the purpose of
cammying on regulated activities;

(d} under section 34W(3) not to approve an individual as
an officer with specified respoasibilities in relation to a
principal intenmediary;

(¢) umder section 34X(2) or (3) to impose a condition on a
registration or approval;

(f) umder secion 34X(5) to amend such a condition; or

(8) under section 347K(2) to revoke the approval of an
individual as a responsible officer of a principal
infermediary.

16. A decision of the Authority under section 34ZW to make a
disciplinary order.”,
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Part 3
Consequential and Related Amendments

Dmsnon 1—Amendments to Insarance Companies
- Ordinance (Cap. 41)

23. Section 4A amended (fanctions of Insurance Authority)
(1) Section 4A(2)e)—
Repeal
“ and”
Substitute a semicolon.,
(2) Section 4A()H—
Repeal
“Ordinance.”
Substitate
“Ordinance; and™.
(3) After section 4A(2)1)}—
Add

“(g) exercise functions imposed or conferred on the Insurance
Authority by this or any other Ordinance.”.

(4) Section 4A(3), after “by this™—
Add
“or any other™,
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Division 2—Amendments to Mandatory Provident Fund
Schemes (General) Regulation (Cap. 485 sub. leg. A)

24, Section 153 amended (duty of approved trusiee on being
notified of election)
After section 153(1)—
Add
“‘1A) For the purposes of subsection (1), the completed form
must be served by the transferee frustee on the transferor
trustee in the form of an electropic record to an
electronic system designated under section 6KA(1) of
the Ordinance for use for the purposes of subsection (1)
except where—
@ ﬂaeelecttonlsanelecuonmadcundersectlon 150
of 150A; or
(b) the specified person of the registered scheme to
which the accried benefits are transferred, and that
of the registered scheme from which the accrued
benefits are transferred, are the same person.
(iIB) A fee of the amount prescribed by the regulations is
payableﬁ)ruseofd:eel;ecmmcsystemforﬁlepmpos&s
of subsection (1).

(1C) Subsection (1A} does not apply if—
(a) the electronic system is suspended under section
6KA(5) of the Ordinance from being used for the
purpeses of subsection (1A); and

(b) the suspension takes effect in relation to the
-tramsferee trusiee or the fransferor trustee,
(1ID) For the porposes of subsection (1A)—
electronic: record (BT #C$#) has the meaning given by
section 2(1) of the Electronic Transactions Ordimance
(Cap. 553);
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25.

specified person (}§¥ A 1), in relation to a registered

scheme, means—

(a) a person appoimted or engaged by the approved
trustee of the scheme o handle for that trustee—
(D a treamsfer of accrued benefiis of a member of

another registered scheme to the scheme in
accmdamewrﬁlanelechonmadeunderlhls
Part; or
(i) a transfer of accrued benefits of 2 member of
the scheme from the scheme, whether fo
regrsteredschemeoranoﬂ]eraccom:lt
within the scheme, in accordance with an
election made under this Part; or

(b) in the absemce of such an appointment or
engagement, the approved trusice of the scheme.”.

Section 206A added
After section 206—

Add

“206A. How documents are to be served for purposes of section
153(1)

0

@

This section applies to a documemt served for the
purposes of section 153(1) in the form of an electronic
record to an electronic sysiem desipnated under section
6KA(1) of the Ordinance for use for the purposes of
section 153(1).

The document is taken to have been served if—
(@) the document in the form of an electronic record is
accepied by the electronic system; and

(b) the electronic system generates a record confirming
the acceptance.
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3)

The document is taken to have been served at the time
specified in the record mentioned in subsection (ZXb) as
the time at which the document in the form of an
electronic record is accepted by the electronic system.”.

26. Schedule 4 amended (financial penalties)
Schedule 4, before item 1—

Add

“]AA  6KA(3) Approved

10,000 20,000 50,0007,
trustee to take

action for

enswrng

proper and

efficiemt

operation of

designated

electronic

Sysiem

Division 3—Amendments to Mandatory Provident Fund -
Schemes (Fees) Regulation (Cap. 485 sub. leg. C)
Schedule 1 amended (prescribed fees)

(1) Schedule 1, after item 6—

27.

Add
“6A.

34Q (a) Fee payable for obtaining a $10 per
copy of an entry in or emtryor

extract of the Register extract

_ (b) Fee payable for obtaining a $200 per
certified copy of an entry in  entry or

or exiract of the Register extract”.

(2) Atthe end of Schedule 1—

Add
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“8.

34T

34U

(a) Fee payable when an
application is lodged with the
Authority for registration as
an miermediary for carrying
on regulated activities

{b) Fee payable when an
apphcatmmslodgedwrﬁﬂle

(c) Fee p.ayable when an

apphcantforﬁlepmposeof
carrymg on  regulated

(d) Fee payable when am
application is lodged with the
Authority for approval as an
officer with  specified
responsibilities in relation to
the principal applicant

{a) Fee payable when an
application is lodged with the
Authority for registration as
an mtermediary for carrying
on regulated activiiies for a
principal intermediary

(b) Fee payable when an
application is lodged with the
Authority for approval of
attachment to a principal

Nil

Nil

Nit
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10. 34V Fee payable when an application Nil
is lodged with the Authority for
approval of attachment to a
principal imtermediary for the
purpose of carrying on regulated
activities

11. 34W  Fee payable when an application Nil

is lodged with the Awthority for
approval as an officer with

specified  responsibilities in

relasion to the principal applicant

12.  34ZN  Annual . fee payable by a Nil”.
regisiered intermediary

28. Schednle 2 amended (prescribed fees)
Schedule 2, after item 2—

Add

“3. 153(1B) Fee payable for use of designated Nil”.
electronic system

Division 4—Amendment to Mandatory Provident Fund
Schemes (Amrendment) Ordinance 2009 (11 of 2009)
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Substitmte Explanatory Memorandum
“] November 2012.. e

The object of this Bill is to amend the Mandatory Provident Fund
Schemes Ordinance (Cap. 485) (Ordinance) for the purposes set
out in the long title.

2 Clause 1 sets out the short title and provides for commencement.

Sale and marketing activities, and giving of advice, in relation to

registered schemes
3. Clause 13 adds a new Part IVA to the Ordinance, which contains 9
Di”m“ .

4 Division 1 confains preliminary provisions. They define or
otherwise explain certain expressions used in new Part IVA.
5. Division 2 provides for the prohibitions against a person from—
(a) carrying on regulaied activities; or
(b) holding themselves out as camrying on regulated
activities in the course of the person’s business or for
reward, or taking or using certain related titles.
The prohibition does not apply to ceriain persoms, including a
person who is registered as a principal intermediary (PI) or as a
sabsidiary imtermediary (S7) attached to a PL
6. Division 3 provides for the investigation by the Mandatory
Provident Fund Schemes Anthority (MPFA), or by the Securities
~ and Fotures Commission, the Monetary Authority or the Insurance
: ' Awthority (at the MPFA’s nomination), in relation to contraventions
of the prohibitions:xmder Division 2.

7. Division 4 provides for the registration of Pls and SIs, for the
approval of the iattachment to Pls, and for the approval of
responsible officers{RO). New section 34Q requires the MPFA to
establish and keep @ register of PIs and Sls. New sections 34T,
34U, 34V, 34W=amid 34Y provide for the procedures and criteria for
such registration and approval. New section 34X empowers the
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MPFA to impose conditions on any registration or approval
(registration or approval conditions). New sections 347, 34ZA and
347ZB provide for the assignment of the Securities and Futures
Commission, the Monetary Authority, or the Insurance Awthority,
as the frontline reguiator of a P1, SI or RO.

8. Division 5 provides for the consequences of any change in status or
circumstances to a person after being registered as a P1 or SI, being
approved as attached to a PL, or being approved as a RO. In some
cases (e.g. ceasing to hold a certain qualification), the change leads
to a revocation or suspension of the registration or approval. In
other cases (e.g. change of address), the change must be notified to
the MPFA.

9. Division 6 provides for the requirements to be observed by PIs, Sls
andROs.NewsectmnsMZLand%ZMsetomﬂmcmduct

for Pls, SIs and ROs. New sections 34ZN, 34Z0 and

347P set out the requirements to pay annual fees, to deliver annual

refurns, and t0 complete continuing training respectively.

10. Division 7 provides for the inspection and investigation by a -

frontline regulator in relation to compliance by a PL SI or RO with

the conduct requirements and with the registration or approval

conditions.
IL. Division 8 provides for the powers of the MPFA to make any
disciplinary order against a PL, SI or RO who fails to comply witha
conduct requirement or a registration or approval condition, or who
is comvicted of an offence vnder the Ordinance or any subsidiary
legislation under the Ordinance. The MPFA may also fake further
action in respect of the P, SI or RO (see new section 34ZY).

12, Division 9 confains miscellaneons provisions. In particuiar,
Subdivision 1 confains provisions supplementary to the
investigation and inspection under Divisions 3 and 7. This Division

also provides for the tramsitional and saving provisions set out in-

new Schedule SB (as added by clause 21).

13. Clauses 3, 4, 5, 6, 7, 9, 10, 11, 12, 15, 16, 20 and 22. contain
amendmemsmﬂleOrdinanceﬂ:atgrerelevanttonewPartIVA.
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Desigunation of electronic system
14. Clause 8 adds new section 6KA to the Ordinance. That new section

empowers the MPFA to designate an electronic system for use for
the purposes of the Ordinance.

Offences for employer’s failure in relation to mandatory contribuations

15.  Clause 17 amends section 43B of the Ordinance—

{a) to create a new offence for a failure by an employer to
comply with a court order made in civil proceedings for
the payment of arrears of mandatory contributions and
contribution surcharges; and

(b) to provide for a daily penalty for each day on which an
offence committed by an employer for failing to make
mandaxory coniributions for an employee continues.

16. Clauses 18 and 19 contain amendments to the Ordinance that are
relevant to the Zmendment set out in paragraph 15(a).

Criteria for appointment of Chairman of Appeal Board eic.

17, Clause 14 amends section 35 of the Ordinance—

(a) to revise the criteria for the appointment of the Chairman
of the Mandatory Provident Fund Schemes Appeal
Board; and

(b) to revise the criteria for the appointment to the panel of
persons whom the Chief Executive considers suitable for
appointment as members of the Board.

Consequential and related-amendments

18. Clauses 23, 24, 25, 26, 27, 28 and 29 comntain consequential and
related amendments.
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