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Purpose 
 
1. This paper invites the Committee on Members' Interests ("CMI") to 
consider whether the five principles of how directorships should be regarded for 
the purpose of complying with Rule 83A of the Rules of Procedure ("RoP") 
determined by members earlier should be re-visited. 
 
 
Background 
 
2. Rule 83A of RoP provides that: "In the Council or in any committee or 
subcommittee, a Member shall not move any motion or amendment relating to a 
matter in which he has a pecuniary interest, whether direct or indirect, or speak 
on any such matter, except where he discloses the nature of that interest".   
 
3. Earlier on, in the course of considering a complaint against certain 
Members for failing to disclose the nature of their pecuniary interests in a project 
before they spoke at several meetings of a subcommittee by virtue of their being 
non-executive directors ("NED") of the companies involved in the project, CMI 
deliberated and agreed on five principles of how it would regard directorships for 
the purpose of complying with Rule 83A.  The five principles are set out in 
CMI's report on the complaint to the Council and a motion1 was moved by the 
Chairman of CMI to enable Members to express their views on the five 
principles and other issues in relation to the procedural rules on pecuniary 
interests at the Council meeting of 13 July 2011.  The motion was negatived 
after debate. 

                                                 
1 The motion was entitled "Issues in relation to procedural rules on pecuniary interests".  The wording of the 

motion was: "That this Council takes note of the issues in relation to the procedural rules on pecuniary interests 
that are set out in the Report of the Committee on Members' Interests on its consideration of a complaint 
against Ir Dr Hon Raymond HO, Hon Jeffrey LAM and Hon Abraham SHEK".  
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4. In the light of the views expressed by some Members at the motion debate, 
members raised at the last CMI meeting whether the five principles should be 
re-visited.    
 
 
Five principles 
 
5. The five principles of how directorships should be regarded for the 
purpose of complying with Rule 83A are: 
 

(a) a company is regarded as having a direct pecuniary interest in a 
project if the company has bid for a contract or has been awarded a 
contract under the project; 

 
(b) if a company is regarded as having a direct pecuniary interest in a 

project by virtue of (a) above, a Member who is a director of the 
company is regarded as having an indirect pecuniary interest in the 
project; 

 
(c) there is no distinction between executive directors ("ED"), NEDs 

and independent non-executive directors ("INEDs") as far as 
disclosure of pecuniary interest under Rule 83A of RoP is 
concerned; 

 
(d) a Member is expected to take reasonable steps to find out, for the 

purpose of making the required disclosures under Rule 83A of RoP, 
whether the company of which he is a director has a pecuniary 
interest in the matter under consideration by a committee; and 

 
(e) generally speaking, if a subsidiary of a company ("parent company") 

has bid for a contract or has been awarded a contract under a project, 
then, the parent company is regarded as having an indirect 
pecuniary interest in the project and on this basis, a Member who is 
a director of that parent company is regarded as having an indirect 
pecuniary interest in the project. 

 
 

Members' views expressed at the debate on the motion on "Issues in relation 
to procedural rules on pecuniary interests" 
 
6. An extract on the relevant parts of the report is at the Appendix for 
members' easy reference. 
 
7. While there were Members who spoke in support of the five principles at 
the debate, some Members expressed concerns and reservations on these 
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principles.  Their main concerns and reservations are summarized as follows:   
 

(a) although INEDs have the same fiduciary duty as EDs, INEDs do 
not have the authority and control over the companies as EDs do.  
INEDs only participate in the company's board meetings to give 
advice on corporate governance and are not involved in the 
day-to-day operation of the company.  It is therefore unreasonable 
and impracticable to expect Members who are INEDs of companies 
to take steps to find out whether the companies have bid for or have 
been awarded any contract under a project being considered by the 
Council or its committee, in order to determine whether they have 
to make the required disclosure under Rule 83A; 

 
(b) as there is no definition of what constitutes "reasonable steps to 

take", Members may easily be accused of breaching Rule 83A.  To 
avoid being caught by Rule 83A, Members who are INEDs of 
companies may be forced to declare any interests they may have 
before they speak at meetings, and this will not only use up the 
meeting time but will also undermine the purpose of disclosure of 
interest which is to enable other people to judge if a Member's 
views on the relevant matter before the Council or committee have 
been influenced by his interest; 

 
(c) requiring a Member who is an INED/NED of a company to find out 

whether the subsidiaries of the company have bid for or have been 
awarded a contract under the project being considered by the 
Council or any committee of the Council is unreasonable and 
impracticable.  Further, INEDs do not have the capacity or duty to 
keep abreast of the business activities of the subsidiaries of their 
companies, not to mention that some companies have many 
subsidiaries and their subsidiaries have their own subsidiaries which 
may also have their own boards of directors.  Also, under the 
existing company registration system in Hong Kong, parent 
company and its subsidiary are separate entities with their own 
sphere of control and responsibility; and 

 
(d) it is necessary to make clear the question of remoteness, i.e. to what 

extent that the pecuniary interest of a subsidiary which has bid for 
or has been awarded a contract under a project being considered by 
the Council or its committee will be caught by Rule 83A and hence 
the Member who is an INED of the parent company of that 
subsidiary should disclose his indirect pecuniary interest derived 
from that subsidiary. 
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Members' suggestions made at the motion debate 
 
8. At the motion debate, a number of suggestions were put forward by 
Members as follows:  
 

(a) the scope of "pecuniary interests" that a Member is required to 
disclose for the purpose of Rule 83A of RoP by virtue of his being 
an INED/NED or an ED of a company should be clearly defined; 

 
(b) the "reasonable steps" that a Member should take to find out, for the 

purpose of making the required disclosures under Rule 83A of RoP, 
whether the company of which he is a director has a pecuniary 
interest in the matter under consideration by the Council or its 
committee should be clearly defined; 

 
(c) the meaning of "matter" in Rule 83A of RoP should be made 

clearer;  
 
(d) the arrangements for Members' disclosure of interests at meetings 

should be enhanced by, say, printing the relevant interests of 
Members on the agenda of Council and committee meetings, so as 
to obviate the need for Members to disclose their interests before 
they speak at these meetings; and 

 
(e) a lesser former of punishment should be provided in Rule 85 of RoP 

for breaches which are minor and/or inadvertent. 
 
 
Advice sought 
 
9. Members are invited to consider whether the five principles of how 
directorships should be regarded for the purpose of complying with Rule 83A of 
RoP should be re-visited, and whether, and if so, how the suggestions set out in 
paragraph 8 should be followed up.  
 
 
Council Business Division 3 
Legislative Council Secretariat 
14 March 2012 
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