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Council meeting of 13 June 2012
Immigration (Amendment) Bill 2011
Committee stage amendments
The Second Reading debate on the above Bill will be resumed at
the Council meeting of 13 June 2012. Subject to the Bill receiving a
Second Reading, the President has given permission for the Secretary for

Security to move amendments to the Bill at its Committee stage.

2. As directed by the President, the amendments are attached for
Members consideration.

(MsDorisLO)
for Clerk to the Legislative Council

Encl.
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Immigration (Amendment) Bill 2011

Committee Stage

Amendments to be moved by the Secretary for Security

Amendment Proposed

In the proposed section 171(2)(c), in the Chinese text, by deleting “HE

P& " and substituting “4£%7.

In the proposed section 37U(1), by deleting the definition of

revocation decision and substituting—

“revocation decision (JFEH R E) means—

(a) a decision made by an immigration officer under
section 37ZL(1); or

(b) a decision made by the Appeal Board under section
37ZLA(1);7.

In the proposed section 37U(1), in the definition of substantiated
claim, in paragraph (a), by adding “and in respect of which no
revocation decision has been made by an immigration officer” before
“ or”.

In the proposed section 37U(1), in the definition of substantiated
claim, in paragraph (b)(i), by adding “and no revocation decision has

been made by the Appeal Board” before ; or”.

In the proposed section 37U(1), in the definition of substantiated
claim, in paragraph (b)(ii), by adding “by an immigration officer”

after “was made”.



b

In the proposed section 37V(1), by deleting “(3) and (4)” and
substituting “(3), (4) and (5)”.

In the proposed section 37V(3), by adding “by an immigration

officer” after “is made”.

In the proposed section 37V, by adding—

“(5)  Ifarevocation decision is made by the Appeal Board in
respect of a substantiated claim, the claim must be
treated as finally determined on the making of that
decision.”.

In the proposed section 37ZB(1), by deleting “may”.

In the proposed section 37ZB(1)(a), by adding “may” before

“require”.

In the proposed section 37ZB(1)(a), by deleting “; or” and

substituting “; and”.

In the proposed section 37ZB(1)(b), by adding “must” before

“require”.

By deleting the proposed section 37ZE(4)(a) and (b) and

substituting—

“(a)  the decision;
(b)  the reasons for the decision; and

(c)  the person’s right under section 37ZP to appeal against
the decision.”.

By deleting the proposed section 37ZG(5)(a) and (b) and

substituting—



“(a)
(b)
(c)

Lo

the decision;
the reasons for the decision; and

the person’s right under section 37ZP to appeal against
the decision.”.

In the proposed section 37ZG(7), in the Chinese text, by adding “H
BE” after “BERIF”.

In the proposed section 37ZG(8), in the Chinese text, by adding “/&
[68” after “40E”.

By deleting the proposed section 37ZI(5) and substituting—

“5)

In determining whether there are substantial grounds
for the belief referred to in subsection (3), all relevant
considerations are to be taken into account, including,
where applicable, the following matters in relation to
the conditions in the torture risk State—

(a)  whether there is a consistent pattern of gross,
flagrant or mass violations of human rights in
the torture risk State; and

(b)  whether there is any region within the torture
risk State in which the claimant would not be in
danger of being subjected to torture.”.

In the proposed section 37ZL, in the heading, by deleting “decision

to accept torture claim etc.” and substituting “immigration

officer’s decision to accept torture claim™.

By deleting the proposed section 37ZL(1) and substituting—

“(1)

An immigration officer may, on a ground for a
revocation decision specified in section 37ZLB, revoke
a decision made by an immigration officer under
section 37ZI(1)(a) accepting a torture claim as
substantiated.”.



By deleting the proposed section 37ZL(2).

In the proposed section 37ZL(4)(a) and (b), by deleting “(1)(a) or
(b)” and substituting “(1)”.

By deleting the proposed section 37ZL(5).

By adding—

“37ZLA. Revocation of Appeal Board’s decision to
reverse decision rejecting torture claim

(1) On an application made by an immigration
officer, the Appeal Board may, on a ground for a
revocation decision specified in section 37ZLB,
revoke its decision that reversed a decision made
by an immigration officer under section
37Z1(1)(b) rejecting a torture claim.

(2)  Before making an application under subsection
(1), an immigration officer must give the
claimant written notice of the intended
application, and the notice must—

(a) state the reasons for the intended
application; and

(b)  state that the claimant may, within 14
days after the notice is given, inform the
immigration officer by written notice of
the claimant’s objection to the intended
application and the reasons for the
objection (objection notice).

3)  If—

(a)  the claimant has not given an objection
notice in accordance with subsection
(2)(b) and an immigration officer decides
to make an application under subsection
(1); or

(b)  after having considered the claimant’s
objection notice, an immigration officer



(4)

decides to make an application under
subsection (1),

the immigration officer must make the
application by filing with the Appeal Board a
notice of application in a form specified by the
Chairperson of the Appeal Board.

As soon as practicable after the filing of a notice
of application, an immigration officer must
serve on the claimant a copy of the notice of
application.

37ZLB. Grounds for revocation decision

A ground specified in any of the following paragraphs
is a ground for a revocation decision mentioned in
section 37ZL(1) or 37ZLA(1)—

(a) any information or documentary
evidence submitted in support of the
claim is false or misleading and the false
or misleading information or evidence is
material to the substantiation of the
claim;

(b)  information was not disclosed to an
immigration officer or (on an appeal) the
Appeal Board and the undisclosed
information would undermine, to a
material extent, the merits of the claim;

(c) the torture risk giving rise to the claim
has ceased to exist due to changes in
circumstances of the claimant or the
torture risk State.”.

By deleting the proposed section 3720(2) and substituting—

“(2)

The function of the Appeal Board is to hear and
determine—

(a)
(b)

an appeal made under section 37ZP; and

an application for a revocation decision under
section 37ZLA.”.



7 By adding before the proposed section 37ZP(a)—

“(aa) section 37ZE(4) or 37Z2G(5) (decision not to re-open a
torture claim);”.

7 In the proposed section 37ZP(b), by adding “made by an immigration

officer” after “decision”.

7 In the proposed section 37ZT(2), in the Chinese text, by deleting “££”
and substituting “7£ DL A

7 In the proposed section 37ZW, in the Chinese text, by deleting © i
FAMGE > (BRI ARG FURFEERNES - MRATEZAETE
F (AT HARS B i i A E S and substituting <R AR
= B AFE R R HE RS T R RN -
H R T RN &,

7 By adding—
“37ZX. Savings and transitional arrangements

Schedule 4 provides for the savings and transitional
arrangements that apply on, or relate to, the
commencement of the Immigration (Amendment)
Ordinance 2012 ( of 2012).”.

10 By deleting the proposed section 43A and substituting—

“43A. Disrupting proceedings of Torture Claims Appeal
Board

A person who, without reasonable excuse, disrupts the
proceedings of the Torture Claims Appeal Board
established by section 37Z0 commits an offence and is
liable to a fine at level 3 and to imprisonment for 6
months.”.



12

12

12

12

12

12

In the proposed Schedule 1A, by deleting “[ss. 37U, 37ZL" and
substituting “[ss. 37U

In the proposed Schedule 1A, in section 1(1), by adding—
“appeal (_I- ) means—
(a)  an appeal made under section 37ZP; or

(b)  an application for a revocation decision under
section 37ZLA;”.

In the proposed Schedule 1A, in section 2(5), by deleting “under
section 37ZP”.

In the proposed Schedule 1A, in the Chinese text, in section 2(5), by

6] k]
= »
5!

deleting “3ff © 7 and substituting

In the proposed Schedule 1A, in the Chinese text, in section §(1). by
deleting “{FEE()ZREYHIE T and substituting “IREQREER

S

In the proposed Schedule 1A, in section 8(1), by adding “filed under
section 37ZQ(1)” after “notice of appeal™.

In the proposed Schedule 1A, in section 8(2), by adding “under
section 37ZQ(1)” after “notice of appeal”.

In the proposed Schedule 1A, by renumbering section 9 as section

9(1).

In the proposed Schedule 1A, in section 9(1), by adding “and the
person who has lodged the appeal” after “provide to the Appeal



12

12

12

12

12

Board”.
In the proposed Schedule 1A, in section 9(1)(a)(ii), by deleting “or™.

In the proposed Schedule 1A, in section 9(1)(b), by adding “of an
immigration officer under section 37ZL(1)” after “revocation

decision™.

In the proposed Schedule 1A, in the Chinese text, in section

9(1)(b)(ii), by adding “3%” after ““Z&>.

In the proposed Schedule 1A, in the Chinese text, in section

9(1)(b)(iii), by adding “2%” after “BE”.

In the proposed Schedule 1A, in the Chinese text, in section

9(1)(b)(iv), by adding “3%” after “JFi#H™.

In the proposed Schedule 1A, in section 9(1)(b)(v), by deleting the

full stop and substituting a semicolon.

In the proposed Schedule 1A, in section 9(1), by adding—

“(c)  if the decision being appealed against is a decision
under section 37ZE(4) not to re-open a torture claim
withdrawn by the person who made the claim—

(1) a copy of any completed torture claim form
relating to the torture claim;

(ii)  a copy of the written record of any interview of
the person conducted by an immigration officer
in considering the torture claim;

(iii) a copy of the person’s notice withdrawing the
claim; and

(iv) a copy of any evidence in writing provided by
the person under section 37ZE(2); or



(d)  if the decision being appealed against is a decision
under section 37ZG(5) not to re-open a torture claim
treated as withdrawn on a person’s failure to return a
completed torture claim form—

(i) a copy of the written notice under section
377G(2) informing the person that the claim is
treated as withdrawn; and

(i)  a copy of any evidence in writing provided by
the person under section 372G(3).”.

12 In the proposed Schedule 1A, in section 9, by adding—

“(2) The Director must, as soon as practicable after filing
with the Appeal Board a notice of application for a
revocation decision under section 37ZLA(3), provide
to the Appeal Board and the claimant—

(a)

(b)

(c)

(d

(e)

("

a copy of the completed torture claim form
relating to the torture claim in respect of which
the application is made;

a copy of the written record of any interview of
the claimant conducted by an immigration
officer in considering the torture claim;

a copy of the written notice under section
372)J(1) informing the claimant of an
immigration officer’s decision rejecting the
torture claim;

a copy of the written decision given under
section 21(2) of this Schedule reversing an
immigration officer’s decision rejecting the
torture claim;

a copy of the written notice under section
37ZLA(2) informing the claimant of an intended
application for a revocation decision to be made
by the Board; and

a copy of the claimant’s objection notice (if any)
referred to in section 37ZLA(2)(b).”.



12

12

12

12

12

10

In the proposed Schedule 1A, in the Chinese text, in section 14(1), by

deleting everything after “#£%£” and before “fYE[ 4" and substituting
“H A BRI EENETE S S EE R E (R Y
PRat) > H AR SR

In the proposed Schedule 1A, in section 18, in the heading, by adding

“in an appeal under section 37ZP” after “Board”.

In the proposed Schedule 1A, in section 18(1), by adding “under

section 37ZP” after “an appeal”.

In the proposed Schedule 1A, in section 18(2)(a), by deleting “or™.

In the proposed Schedule 1A, in the Chinese text, in section18(2)(b),
by deleting “}#H 7~ A" and substituting “ICIEFEEEF L T

In the proposed Schedule 1A, in section18(2)(b), by deleting “made.”

and substituting “made; or”.

In the proposed Schedule 1A, in section 18(2), by adding —

“(c) the Board is satisfied that exceptional circumstances

exist that justify the consideration of the evidence.”.

In the proposed Schedule 1A, by deleting section 18(3).

In the proposed Schedule 1A, by adding —

“19A. FEvidence considered by Appeal Board in an
application for revocation decision

In an application for a revocation decision under section
37ZLA, the Appeal Board—

(a) has the power to review the merits of the case;
and
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(b) may consider any evidence that the Board
considers relevant.

19B. Evidence on oath etc.

For the purposes of sections 18 and 19A of this Schedule,
the Appeal Board may—

(a) administer oaths and affirmations;

(b) receive and consider any material by way of
oral evidence (on oath or otherwise) or written
statements or documents (by affidavit or

otherwise).”.

In the proposed Schedule 1A, in section 21, by adding—

“(1A) On an application for a revocation decision under
section 37ZLA, the Appeal Board may allow or refuse
the application.”.

In the proposed Schedule 4, by deleting “Schedule 47 and
substituting—

“Schedule 4 [s. 37ZX]".

In the proposed Schedule 4, in section 1, by adding—

“(4)  To avoid doubt, nothing in this Schedule is to be
construed as giving validity to anything done otherwise
than in the lawful exercise of a power or performance
of a duty.”.

In the proposed Schedule 4, in the Chinese text, by deleting section
2(4)(a) and substituting—

“a) ERBEELTRANERES @« ZEERER
BEEE37ZI(D () EIE R A ERE - Tz e g
ZEEET - X



13

13

14

12

In the proposed Schedule 4, in the Chinese text, in section 7, by
deleting “#E 18 B IR B A 42 R B E B M Z 57 and
substituting “FRAEE A T 6 BB I S I 5 I4E s

In the proposed Schedule 4, in Table of Transitional Provisions, in

item 10, by deleting “37ZL” and substituting “37ZLA”.

In the proposed Form No. 8, by deleting “36(1A)” (wherever

appearing) and substituting “36(1)”.



