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Purpose 

 
1. This paper reports on the deliberations of the Bills Committee on 
Competition Bill (the Bill). 
 
 
Background 
 
2. According to the Administration, the Government's competition policy is 
to enhance economic efficiency and the free flow of trade through promoting 
sustainable competition to bring benefits to both the business sector and 
consumers.  The existing approach of discouraging anti-competitive conduct 
through voluntary compliance by the business community with administrative 
guidelines has not been very effective in addressing continued public concerns 
about possible cases of anti-competitive conduct in Hong Kong.  Due to the 
lack of statutory power in mounting effective investigations into the complaints 
made to the Competition Policy Advisory Group (COMPAG)1, the Government 
has been unable to determine whether certain alleged anti-competitive conduct 
has taken place.  It is also not possible to impose appropriate sanctions for 
such conduct and deterrence of its recurrence, nor is there any mechanism for 
parties aggrieved by anti-competitive conduct to seek damages when a 
complaint is substantiated.    
 

                                                 
1  The COMPAG chaired by the Financial Secretary was established in 1997 for examining, reviewing and 

advising on competition-related issues. In May 1998, the COMPAG promulgated the Statement on 
Competition Policy, which sets out the Government's approach to competition regulation and lays the basis 
for the existing regulatory regime. In September 2003, the COMPAG published guidelines aimed to define 
and tackle anti-competitive practices as well as to ensure consistent application of Hong Kong's competition 
policy across sectors. 
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3. In June 2006 the Competition Policy Review Committee recommended 
the introduction of a new cross-sector competition law to enable the authorities 
to investigate such cases more effectively and to impose sanctions.  Two 
consultation exercises were conducted in 2006 and 2008 to gauge the public's 
views on the need for Hong Kong to introduce a cross-sector competition law.  
According to the Administration, an overwhelming majority expressed general 
support for the law but the business sector had some concerns on the effect of 
the new law.   
 
 
The Bill 
 
4. The Competition Bill, which contains 12 parts and 9 schedules, was 
gazetted on 2 July 2010 and introduced into the Legislative Council (LegCo) on 
14 July 2010.   
 
5. The Bill seeks to prohibit and deter "undertakings" in all sectors from 
adopting anti-competitive conduct which has the object or effect of preventing, 
restricting or distorting competition in Hong Kong.  It provides for general 
prohibitions in three major areas of anti-competitive conduct (described as the 
first conduct rule, the second conduct rule and the merger rule which are 
collectively known as the "competition rules" in the Bill).   
 
6. The first conduct rule proposed in clause 6 of the Bill prohibits 
undertakings from making or giving effect to agreements or decisions or 
engaging in concerted practices that have as their object or effect the prevention, 
restriction or distortion of competition in Hong Kong.  The second conduct 
rule under clause 21 of the Bill prohibits undertakings that have a substantial 
degree of market power in a market from engaging in conduct that has as its 
object or effect the prevention, restriction or distortion of competition in Hong 
Kong.  The merger rule in Schedule 7 to the Bill prohibits mergers that have or 
are likely to have the effect of substantially lessening competition in Hong 
Kong.  The Bill limits the scope of application of the merger rule to carrier 
licences issued under the Telecommunications Ordinance (Cap. 106).   
 
7. The Bill provides for a judicial enforcement model through the 
establishment of the Competition Commission (the Commission) and the 
Competition Tribunal (the Tribunal).  The Commission is tasked with the 
functions to investigate into competition-related complaints, and to bring public 
enforcement action before the Tribunal in respect of anti-competitive conduct 
either on receipt of complaints, on its own initiative, or on referral from the 
Government or a court.  The Tribunal will be set up within the Judiciary as a 
superior court of record to hear and adjudicate on competition cases brought by 
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the Commission, private actions as well as reviews of determination of the 
Commission.  
 
 
The Bills Committee 
 
8. At the House Committee meeting on 8 October 2010, a Bills Committee 
was formed to scrutinize the Bill.  The membership list of the Bills Committee 
is in Appendix I.   
 
9. Under the chairmanship of Hon Andrew LEUNG Kwan-yuen, the Bills 
Committee has held a total of 38 meetings and met with representatives of 
various organizations and individuals in five rounds of meetings to listen to 
their views on the Bill and the proposed amendments to the Bill.  A list of 
organizations and individuals who have made representations to the Bills 
Committee is in Appendix II.  
 
 
Deliberations of the Bills Committee 
 
Key areas of concerns 
 
10. During the year since October 2010 when the Bills Committee began its 
deliberations on the Bill, members considered the views of the business 
community, including chambers of commerce, trade associations and small and 
medium enterprises (SMEs), academics and professional bodies, and consumer 
organizations, and expressed a number of concerns over some of the provisions 
in the Bill.  Members in general have expressed support for the introduction of 
a cross-sector competition law to tackle anti-competitive activities.  Some 
members opine that safeguarding consumer benefit should be clearly specified 
as an object of the Bill.  They have cautioned against making unjustifiable 
changes to the Bill compromising its effectiveness in combating 
anti-competitive activities.  On the other hand, some members consider that a 
balance should be struck between the need to protect consumers' interests and 
the interests of the business sector.  They have urged the Administration to 
provide greater certainty and clarity in the Bill to address the concerns of 
businesses especially SMEs about being caught by the law inadvertently and the 
potential high legal cost in compliance with the requirements of the competition 
law.  The main concerns raised by these members include –  
 

(a)  the general prohibition against anti-competitive activities is 
difficult for SMEs to understand and comply with; 
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(b)  the de minimis arrangements should be laid down in the law to 
give more certainty to SMEs; 

 
(c)  the payment requirement of infringement notice may place a 

significant burden on SMEs; 
 
(d)  the pecuniary penalty cap of 10% of global turnover for each year 

in which the contravention has occurred is too severe; 
 
(e)  large companies may use stand-alone private actions provided by 

the Bill to harass SMEs; and 
 
(f)  the application of the first and the second conduct rules to merger 

activities in the non-telecommunication sectors runs contrary to the 
stated policy that these merger activities themselves will not be 
regulated under the Bill. 

 
11. To address members' concerns above, the Administration presented to 
the Bills Committee on 25 October 2011 a package of proposals to amend the 
Bill.  In addition to these proposals, the Bills Committee also deliberated 
various aspects of the Bill including the formulation of the conduct rules, the 
sample guidelines on the conduct rules, the arrangements for the exemption of 
statutory bodies and certain agreements from the application of the Bill, the 
institutional framework comprising the Commission and the Tribunal, as well as 
enforcement matters.     
 
12.  The Bills Committee's deliberations are set out in the ensuing 
paragraphs in this report. 
 
Safeguarding consumer benefit as an object of the Bill 
 
13.  Regarding the objects of the Bill, a member has requested that the 
phrase, i.e. "to enhance economic efficiency and the free flow of trade through 
promoting sustainable competition thereby bringing benefits to both the 
business sector and consumers" (the recommended phrase), should be included 
in the Bill to tally with the purpose of the legislation as stated in the 2008 public 
consultation document and be in line with competition laws in other 
jurisdictions including the United Kingdom (UK) and the Mainland.  There are 
worries that if the object of economic efficiency (and hence consumer 
protection) is not stated in the Bill, the Tribunal would not consider this factor 
when hearing and adjudicating on competition cases. 
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14.    The Administration has explained that the recommended phrase is a 
stated objective of the Government's competition policy and it is not necessary 
to stipulate this pre-existing objective as one of the objects of the Bill. 
According to the Administration, enhancing consumer benefits is undoubtedly 
one of the intended outcomes of the Bill.    
 
15.    Some members have suggested that the objective of enhancing 
consumers' benefit should be stipulated in the Bill as a new function of the 
Commission so that the Commission would take this factor into account in its 
future operation.  The Administration has advised that unlike the Office of Fair 
Trading in UK, which is tasked to implement the Competition Act 1998, the 
Commission does not have a statutory function in consumer protection.   
 
16.  Schedule 1 of the Bill provides the general exclusions from the conduct 
rules.  A member has suggested that as an alternative to stating consumer 
protection as an object of the Bill, section 1 of the Schedule should be refined so 
that consumers' benefit would be featured as one of the criteria for exempting 
agreements enhancing overall economic efficiency.   
 
17. Having considered members' views, the Administration has eventually 
agreed to add "while allowing consumers a fair share of the resulting benefit" to 
section 1(a) of Schedule 1 to the Bill.   
 
18.  The Bills Committee has noted that some deputations support an 
"anti-monopoly" law aimed at combating monopoly by large consortia rather 
than the current cross-sector Bill seeking to prohibit anti-competitive conduct of 
undertakings regardless of their size. 
 
Formulation of the first conduct rule 
 
19. Clause 6 of the Bill sets out the first conduct rule which prohibits 
undertakings from making or giving effect to agreements or decisions or 
engaging in concerted practices that have as their object or effect the prevention, 
restriction or distortion of competition in Hong Kong.  
 
20. Some members consider that the Bill should only catch conduct which 
had an appreciable adverse effect on competition.  Some members also 
consider that it would be difficult to assess the effect of the agreements having 
anti-competitive objects unless these agreements are carried out.  Some 
members have requested the Administration to consider applying the first 
conduct rule to conduct having both "object and effect" of preventing, 
restricting or distorting competition in Hong Kong.    
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21. The Administration has stressed that conduct with an intention to lessen 
competition in Hong Kong should not be tolerated even if it is not implemented 
successfully.  Competition law in other major jurisdictions has also adopted a 
similar formulation so that anti-competitive agreements with either object or 
effect to affect competition would be prohibited.  
 
22. The Administration has clarified that "object" referred to the objective 
purpose of an agreement considered in the economic context in which it is to be 
applied, and does not mean the subjective intention of the parties when entering 
into the agreement.  As the Bill is modelled on overseas legislation adopting 
similar general prohibitions against agreement or conduct that has an "object or 
effect" to prevent, restrict or distort local competition, the Commission or the 
Tribunal could draw reference from the case law in European Union (EU), the 
United Kingdom (UK) and Singapore when dealing with competition cases in 
Hong Kong in future.  Moving away from the current formulation of conduct 
rules would lead to the loss of application of a large pool of case law and 
jurisprudence, thereby creating uncertainties for the business sector in Hong 
Kong.  
 
23. Some members and deputations have expressed the view that the Bill 
should make it clear that inference of an undertaking's object would be reached 
objectively and that the definition of "undertaking" in clause 2 of the Bill may 
be refined.   
 
24. The Administration has advised that the proposed conduct rules in the 
Bill model on the corresponding provisions in the EU, the UK and Singapore.  
There is plenty of case law and a wealth of jurisprudence in these overseas 
jurisdictions which suggest that only conduct that has an appreciable adverse 
effect on competition would be prohibited, and how "undertaking" is interpreted 
for the purpose of competition law.   
 
25. The Administration opines that with the introduction of the warning 
notice for alleged contravention of the first conduct rule for agreements not 
involving serious anti-competitive conduct (namely price-fixing, bid-rigging, 
output control, and market allocation which are defined in the Bill), the 
concerns over legal certainty in the application of the general prohibitions 
should have been addressed.  Moreover, the future Commission would be 
required to issue guidelines to elaborate on the key elements of the general 
prohibitions to provide practical and detailed guidance on how the 
principle-based competition law would be interpreted and applied.  Hence, the 
Administration considers it appropriate to retain the current formulation of the 
conduct rules in the Bill.   
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26.  Some members have queried why the standard of "substantially 
lessening competition" under the merger rule is not also adopted for the conduct 
rules.  The Administration has advised that the merger rule and the conduct 
rules deal with different matters, and that if the competition provisions of the 
Bill were to be modelled on the merger provisions instead of on the 
corresponding competition provisions in the UK and the EU, the Tribunal might 
have difficulty in drawing reference from overseas case law and experience 
when hearing and adjudicating competition cases. 
 
Differentiating between hardcore and non-hardcore anti-competitive activities 
 
27. The Bill adopts a general prohibition approach in combating 
anti-competitive agreements and concerted practices between undertakings as 
well as decisions of an association of undertakings.  Some members and many 
SMEs consider that SMEs might unwittingly breach the law because of the lack 
of certainty in this catch-all general prohibition.  They have argued that the 
indiscriminate treatment of more serious anti-competitive activities, such as  
price-fixing, market allocation, output control and bid-rigging (the so-called 
"hardcore activities"), and less severe anti-competitive activities, such as 
restrictions on advertising, collective refusal to supply and the development of 
standardization agreements (the so-called "non-hardcore activities") in the Bill 
would be a huge burden for SMEs as inadvertent breach of a less serious nature 
might still attract a heavy fine.  As non-hardcore activities are usually less 
well-defined and SMEs which have limited experience in dealing with the 
requirements of the competition law might need to incur additional costs to seek 
legal advice, some SMEs suggested that the law should completely exempt 
SMEs.  
 
The Canadian model of enforcing competition law 
 
28. Some members have asked the Administration to consider adopting a 
"two-track approach" similar to that of the Canadian competition law model by 
confining the imposition of heavier penalties on several specific categories of 
hard-core anti-competitive conduct and applying less stringent sanctions to 
other anti-competitive acts.  
 
29. The Administration has advised that the Competition Act of Canada 
specifically defined categories of hard-core anti-competitive agreements which 
are subject to strict per se criminal liability.  Prosecution of these criminal 
offences would be brought before the Canadian criminal courts.  On the other 
hand, other non-hardcore anti-competitive agreements or conduct are regulated 
by general prohibitions and alleged contravention of these general provisions 
would be dealt with by the Canadian Competition Tribunal under a civil track.  



- 8 - 

 

In the UK, some of the competition cases would be handled by the relevant 
competition authorities under the civil administrative model, while certain cases 
involving cartel offences would be brought before a court of law for 
adjudication.   
 
30. The Administration has considered that the general prohibition approach, 
which is the mainstream international practice also adopted in the EU, the UK 
and Singapore, is more suitable for Hong Kong, when compared with the dual 
track approach in the Canadian model.  Moreover, since the Canadian dual 
track approach only started implementation in 2010, it is untested in terms of its 
effectiveness in tackling non-hardcore activities.  In terms of checks and 
balances, the judicial enforcement model proposed under the Bill should be able 
to ensure sufficient checks and balances to the exercise of the statutory powers 
by the Commission and the Tribunal since the powers of investigation, bringing 
of proceedings and adjudication under the Bill are separated.   
 
Hardcore anti-competitive activities 
 
31. Nevertheless, the Administration recognises that a competition law is 
something new in Hong Kong.  The business community, in particular SMEs, 
would need time to familiarise themselves with the new requirements.  While 
the market needs a swift and effective response to hardcore anti-competitive 
activities because they almost always have an adverse impact on competition, 
the Administration accepts a lighter enforcement approach in respect of 
non-hardcore activities.   
 
32. The Administration has therefore proposed to specify four types of 
hardcore activities, namely price-fixing, bid-rigging, market allocation and 
output control, as "serious anti-competitive conduct" in clause 2 of the Bill.  
These activities are widely recognised in overseas jurisdictions as 
anti-competitive activities that will always have an adverse impact on 
competition.  The Administration has assured members that the Commission 
will be provided with the full range of existing enforcement options in the Bill 
to deal with these hardcore activities.  The Commission may exercise its 
discretion to accept commitments, issue infringement notices or institute 
proceedings in the Tribunal.  
 
Adopting "warning notice" mechanism for non-hardcore anti-competitive 
activities 
 
33. For other activities covered by the first conduct rule (that is the 
non-hardcore activities) such as restrictions on advertising, collective refusal to 
supply and the development of standardization agreements, the Administration 
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considers that there is no hard and fast rule as to whether they may or may not 
give rise to competition concerns.  The Commission would need to conduct a 
competition analysis based on the circumstances and facts of each case.  For 
these activities, the Administration has proposed that a new instrument of 
warning notice should be introduced.  
 
34. Members have noted that the proposed warning notice seeks to address 
concerns of the business sector, particularly SMEs, over clarity of the general 
prohibition and the risk of falling foul of the law unknowingly.  Under the new 
"warning notice" mechanism, the Commission is required to warn the infringing 
parties before instituting any legal proceedings in respect of non-hardcore 
anti-competitive activities. 
 
35. The Administration has advised that the notice will enable the 
Commission to take swift action to halt non-hardcore activities.  The notice 
provides undertakings a chance to correct their malpractices before other 
enforcement action is taken and limits their exposure to sanctions to the period 
starting from the commencement of the period prescribed in the warning notice.     
The Administration will propose a Committee Stage amendment (CSA) to add a 
new clause 80A for providing the warning notice mechanism. 
 
Decision to issue a warning notice 
 
36. Some members opine that the Commission's decision to issue a warning 
notice should be made a reviewable determination by the Tribunal under clause 
81 on the ground that a person wrongfully issued a warning notice should be 
able to challenge the notice at the Tribunal.   
 
37.  The Administration and some members consider that the purpose of 
introducing the warning notice is to simply provide information to an 
undertaking.  If the notice is made a reviewable determination, application for 
a review of the issuing decision may then be instituted giving rise to 
unnecessary legal actions and defeat the purpose of introducing the notice.  
Also, the non-compliance of a warning notice has no legal consequence per se.  
Enforcement action would only start if the contravention continues or is 
repeated after the warning period.  In any event, if the undertaking wants to 
redress a procedural impropriety, the Commission's decision of issuing a 
warning notice is subject to judicial review. 
 
Providing exclusions from the conduct rules under the de minimis arrangements 
 
38. Some members and some sectors of the business community have 
suggested a complete exemption for SMEs from the Bill, arguing that because 
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of their small size, SMEs should have limited influence on the market. 
 
39. The Administration has explained that a blanket exemption for all SMEs 
is not acceptable because SMEs acting collectively could cause significant 
impact on competition.  Small companies may also engage in hardcore 
anti-competitive activities (such as price-fixing and bid-rigging) which are 
harmful to end consumers and should be prohibited by law.   
 
40. The Bills Committee has noted that it is a common practice in other 
jurisdictions with competition law to provide de minimis arrangements so that 
agreements or conduct below certain thresholds, usually expressed in combined 
market share or turnover of the parties involved, are generally not considered to 
have an appreciable impact on competition and not subject to enforcement 
action by the competition authorities.  Members have asked the Administration 
to set out details of the de minimis arrangements in the Bill to provide greater 
certainty to SMEs.  
 
Threshold for exclusion from the first conduct rule 
 
41. In response to members' concerns, the Administration has drawn 
reference from overseas practices and proposes to provide the following de 
minimis framework in Schedule 1 to the Bill in the form of an exclusion from 
the first conduct rule –  
 

(a)  all agreements, concerted practices and decisions between 
undertakings with a combined turnover not exceeding HK$100 
million in the preceding financial year (or the preceding calendar 
year if the undertakings do not have a financial year) will be 
excluded from the application of the first conduct rule; and 

 
(b)  the exclusion does not apply to the four types of hardcore 

anti-competitive activities (i.e. price-fixing, bid-rigging, market 
allocation and output control) since these activities almost always 
have an appreciable adverse effect on competition.  

  
42. The Administration has advised that turnover is adopted as the threshold 
because it can be more easily determined by concerned undertakings market 
share which requires a definition of the relevant market for each and every 
agreement.   
 
43. Noting members' and deputations' concern and suggestion, the 
Administration proposes to further adjust the threshold to HK$200 million 
which is close to the "small agreement" threshold of GBP 20 million adopted in 
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the UK's Competition Act.  This adjustment will be incorporated in the 
Administration's CSA of the proposed new section 5 in Schedule 1 to the Bill.  
 
Calculation of turnover 
 
44. In response to members' enquiry about how to work out the annual 
turnover of an undertaking under the newly proposed section 5 of Schedule 1, 
the Administration has clarified that an agreement between undertakings will be 
excluded from the application of the first conduct rule in any calendar year if 
the combined turnover of the undertakings in the year preceding that calendar 
year does not exceed HK$200 million.  In relation to an undertaking, turnover 
means the total gross revenues of the undertaking whether obtained in Hong 
Kong or outside Hong Kong.  "Year" in this provision means the financial year 
of an undertaking, and if the undertaking does not have a financial year, "year" 
then means a calendar year.  This formulation shall cover all undertakings that 
have been established for more than one year and have a financial year of 12 
months ended in the preceding calendar year.   
 
45. Members also consider it necessary to clarify the turnover calculation 
for newly established undertakings.  To address members' concern, the 
Administration has proposed that the turnover of newly established 
undertakings (e.g. those established in the current calendar year or those without 
a financial year of 12 months ended in the preceding calendar year) should be 
specified by way of subsidiary legislation to be made by the Secretary for 
Commerce and Economic Development.  Similar amendments would also be 
made for the calculation of turnover of an undertaking for the de minimis 
arrangements under the second conduct rule.   
 
Threshold for exclusion from the second conduct rule (clause 21) 
 
46. Clause 21 of the Bill prohibits undertakings from abusing their 
substantial degree of market power in a market by engaging in anti-competitive 
conduct. 
 
47. The Administration has also proposed to set out de minimis 
arrangements in the Bill, using the average business turnover of SMEs in Hong 
Kong for the period between 2005 and 2009 of HK$11 million as the threshold.  
Conduct of an undertaking the turnover of which does not exceed HK$11 
million will be excluded from the application of the second conduct rule.  The 
rationale is that a smaller-than-average-sized SME is unlikely to have a 
substantial degree of market power in a market and its conduct would unlikely 
constitute an abuse of market power causing an appreciable effect on 
competition.  Although it is possible that a smaller-than-average-sized SME 
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possesses substantial market power in a narrow market and abuses such power 
against other smaller companies in the same market, such cases would be rare 
and their impact on Hong Kong's economy limited.   
 
48. Some members opine that the proposed threshold of HK$11 million is 
too low.  Some deputations have suggested that the turnover threshold for the 
second conduct rule should be on par with the listing requirements for listing on 
the Main Board of the Hong Kong Exchange (i.e. HK$500 million).  There 
have also been suggestions that different thresholds should be adopted for 
different sectors taking account of their different market circumstances.  Some 
members have suggested excluding "micro companies" from the calculation of 
the turnover threshold since these companies would very unlikely possess any 
market power, and their inclusion in the calculation of the average turnover of 
SMEs would distort the resultant threshold.  
 
49. Regarding the suggestion on adopting the listing requirements as the 
threshold, the Administration does not consider it acceptable since it would have 
the effect of excluding the vast majority of, or even all, undertakings in a market 
and severely affect the overall effectiveness of the Bill.  On the suggestion of 
sectoral thresholds, the Administration considers that the process of defining all 
sectors of businesses in Hong Kong in the law and determining the appropriate 
threshold for each of them would be arbitrary, time consuming and controversial.  
It would cause more confusion than provide certainty to the business sector.   
 
50. Taking account of members' and deputations' concerns and the fact that a 
turnover above HK$11 million does not presume a substantial degree of market 
power, the Administration has revisited the turnover threshold.  The 
Administration remains of the view that any adjustment to the threshold has to 
be justified based on objective criteria and must not undermine the overall 
effectiveness of the competition law in tackling abuse of market power.  
Taking account of the latest statistics from the Census and Statistics Department 
(C&SD), the Administration has proposed increasing the turnover threshold for 
conduct of lesser significance under the second conduct rule to HK$40 million 
based on the following grounds –  

 
(a)  the figure represents the average turnover of SMEs in Hong Kong 

exclusive of those with five or less employees during the period 
from 2006 to 2010.  Companies with five or less employees have 
been excluded to take on board members' and deputations' 
suggestion that very small companies should be excluded from the 
turnover calculation;  

 
(b)  undertakings with turnover below HK$40 million would unlikely 
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have a substantial degree of market power anyway, unless the 
concerned market is very small or narrowly defined; and  

 
(c)  with the proposed threshold of HK$40 million, nearly 95% of all 

SMEs would be excluded from the application of the second 
conduct rule (vis-à-vis some 86% under the original proposed 
threshold of HK$11 million).  This should give more certainty to 
SMEs.  

 
51. The Administration will propose amendment to the proposed new 
section 6 of Schedule 1 to the Bill to increase the turnover threshold to HK$40 
million. 
 
52. The Administration has accepted members' suggestion to undertake to 
review the turnover threshold from time to time having regard to updated 
statistics provided by C&SD in the speech of the Secretary for Commerce and 
Economic Development for the resumption of the Second Reading debate.   
 
Definition of market power in the second conduct rule 
 
The concept of abuse of market power 
 
53. Some members opine that the Bill should take out the concept of "abuse 
of market power" from clause 21 because, as evidenced by experience overseas, 
particularly in the EU, there are difficulties in understanding what constituted 
abuse. 
 
54. The Administration has explained that since competition law is 
principle-based and the Bill adopts the general prohibition approach, it is 
impossible to list out in the Bill all kinds of conduct that would be considered as 
anti-competitive.  The concept of "abuse" of market power has been adopted 
by overseas competition jurisdictions for many years and is the crux of the 
second conduct rule under the Bill.  The Bill would not be able to tackle 
anti-competitive conduct of an undertaking with a substantial degree of market 
power if the "abuse" concept is removed from the second conduct rule.  
 
Market share threshold for defining market power 
 
55. Some members have proposed to adopt "dominant position" which is 
more widely adopted in overseas jurisdictions instead of the current test of 
"substantial degree of market power" in the formulation of the second conduct 
rule.   
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56.  The Administration has explained that to constitute "dominant position", 
overseas jurisprudence suggested that the undertaking should possess a market 
share of 50%.  However, in a small economy in Hong Kong, the conduct of a 
firm with a significant market share, albeit short of the 50% presumption for 
"dominance", could have a major effect on competition.  The Administration 
therefore considers the appropriate threshold for Hong Kong should be 
"substantial degree of market power".  Adopting a threshold as high as 
"dominance" would affect the effectiveness of the Bill in addressing public 
concerns over anti-competitive conduct of some oligopolies in Hong Kong.  
 
57. Some members and deputations have suggested that if the threshold of 
"substantial degree of market power" is to be adopted, the Administration 
should consider spelling out in law a minimum market share percentage below 
which an undertaking would unlikely possess a substantial degree of market 
power in order to provide more certainty.  
 
58. The Administration has advised that insofar as the market share 
percentage threshold is concerned, it was proposed in the Administration's 
public consultation document Detailed Proposals for a Competition Law – A 
Public Consultation Paper issued in May 2008 that the market share percentage 
threshold for "substantial degree of market power" should be about 40%.  As 
regards the suggestion of specifying a "minimum" market share threshold, the 
Administration notes that jurisdictions adopting "dominance" as their market 
power test consider that undertakings with market share percentages less than 
35% to 40% would unlikely be dominant, which means a margin of 10% to 15% 
between the threshold for presumed dominance and the "minimum" market 
share threshold.  Taking account of international practices, and the fact that the 
Administration has adopted a lower threshold of "a substantial degree of market 
power" than the "dominance" test for the second conduct rule, the 
Administration has proposed adopting a "minimum" market threshold of 25%, 
although a substantial degree of market power could still be established if other 
relevant factors provided strong evidence of such market power.  
 
59. The Administration remains of the view that the minimum market share 
threshold should not be specified in the Bill since it would limit the flexibility of 
the Commission to enforce the second conduct rule amidst changing market 
circumstances and different market structures of different sectors.  It has 
stressed that the international best practice is to set out the market share 
thresholds and other factors of assessing market power in non-statutory 
guidelines.  However, noting members' and deputations' concern, as an 
alternative, the Administration has proposed stating this minimum market share 
threshold of 25% in the Secretary for Commerce and Economic Development's 
speech for the resumption of the second reading debate.    
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Factors for determining "substantial degree of market power" 
 
60. Members have suggested that other factors apart from market share 
percentage might need to be taken into account in assessing market power of an 
undertaking, and that consideration should also be given to the specific 
conditions of different markets.  Taking account of overseas experience and 
members' suggestions, the Administration proposes to amend clause 21 of the 
Bill, by adding a new sub-clause to set out the factors that may be taken into 
consideration for determining whether an undertaking has a "substantial degree 
of market power". 
 
Guidelines on conduct rules (clause 35) 
 
61. Under clause 35(1)(a) the Bill, the Commission is required to issue 
guidelines indicating the manner in which it expects to interpret and give effect 
to the conduct rules.   
 
62. The Bills Committee has deliberated on the sample Guidelines on the 
First Conduct Rule, the Second Conduct Rule and Market Definition drawn up 
by the Administration.   
 
63. Some members consider that the Guidelines are general in nature and are 
not clear enough to address the concerns of SMEs in specific trades.  The 
Administration has assured members that the Commission would consult 
relevant stakeholders and prepare the actual guidelines with more details and 
illustrative examples.  In response to the request of some members to make the 
guidelines on the proposed conduct rules subsidiary legislation subject to 
scrutiny of the LegCo, the Administration has expressed disagreement 
emphasizing the importance to allow flexibility for the Commission to issue and 
amend the guidelines as and when necessary in order to respond swiftly to the 
rapid changes in the market, and that it is in line with practices in overseas 
jurisdictions.   
 
64. The Administration has agreed to members' request to introduce 
amendments to clause 35 to clarify the legal status of the guidelines that they 
are not subsidiary legislation and to specify that the Commission must consult 
the LegCo when drawing up the guidelines. 
 
65. The Administration has also agreed to members' request to introduce 
amendments to clause 35(5) to ensure that the Commission would make use of 
the latest technology available, in particular the Internet, to publish the 
electronic copy of all guidelines issued under clause 35 and of all amendments 
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made to them. 
 
Removing payment requirement of infringement notice 
 
66. The Bills Committee has noted that the Bill provides for a two-tier 
commitment mechanism under which the Commission will be empowered to –  
 

(i)  accept commitments from a person to take or refrain from taking 
certain action to address the Commission's concerns about a 
possible contravention of a competition rule; and 

 
(ii) after its investigation and before bringing proceedings to the 

Tribunal, issue an infringement notice bearing a sum of payment of 
up to HK$10 million to a person allegedly contravening or having 
contravened the conduct rule.  

 
67. The Administration has advised that the infringement notice is to enable 
the Commission to resolve cases and apply a minimum "punishment" on 
infringing parties without resorting to the Tribunal.  This is to take into account 
that hardcore activities can have a different degree of effect on competition and 
infringement notices could be used to address those that constitute less severe 
contravention.   
 
68. Some members and many in the business sector consider the 
Commission's power to ask an undertaking to pay a sum not exceeding HK$10 
million to the Government under the infringement notice an unreasonable 
burden on SMEs and suggested the removal of this power from the Bill.  
Moreover, they have argued that the amount would be too low to act as a real 
deterrent for big undertakings.  While acceptance of the notice is not 
compulsory, SMEs would be 'forced' to accept the notice and settle with the 
Commission as they would not have the resources to fight for themselves in the 
Tribunal.  They consider that if a contravention does not have a significant 
effect on the market, a payment should not be demanded.  On the other hand, if 
a serious contravention is involved, they prefer the Commission bringing 
proceedings in the Tribunal.   
 
69. The Administration opines that if the power to impose a payment 
requirement under an infringement notice is removed, it would reduce the 
options available to the Commission but the infringement notice could still 
serve the purposes of halting anti-competitive activities.  This notwithstanding, 
in the absence of a payment requirement, undertakings, in particular SMEs, 
might be more willing to settle with the Commission through the acceptance of 
the infringement notice.  In cases involving hardcore activities that constitute 
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more severe contravention, the option of applying more stringent measures 
(such as legal proceedings) will still be available at the discretion of the 
Commission.  
 
70. In addressing SMEs' concerns, the Administration has proposed to 
amend clause 66(3) to remove the payment requirement of a sum not exceeding 
HK$10 million.  
 
Revising the pecuniary penalty (clause 91) 
 
71. Clauses 90 and 91 provide that the Tribunal may, on the application of 
the Commission, impose a pecuniary penalty on a person who has contravened 
or been involved in a contravention of a competition rule. 
 
72. Some members and the business community have criticized the original 
proposed cap on pecuniary penalty in clause 91, i.e. 10 % of the global turnover 
for each year in which the contravention has continued, as being 
disproportionately severe when compared with that in the EU, the UK and 
Singapore.  Some members suggested making reference to the Singaporean 
approach to set a cap of 10% of local turnover for a maximum of three years. 
Some members went further to suggest a cap at 10% of one year's turnover of 
the concerned products or services (i.e. products or services to which a 
contravention relates) in Hong Kong.  Some members are concerned that the 
heavy-handed approach might drive foreign investment away from Hong Kong.  
 
73. The Administration has explained that the 10% cap in the Bill is 
introduced to provide certainty on the maximum pecuniary penalty and at the 
same time adequate sanctions to deter undertakings from engaging in prohibited 
anti-competitive activities.  However, in order to strike a balance between 
maintaining a sufficient level of deterrence and keeping the Administration's 
competitive edge against competing economies in the region, the Administration 
has proposed to introduce amendments by amending clause 91(3) and (4) to 
provide a pecuniary cap of 10% of the local turnover for each year of 
infringement, up to a maximum of three years.  If the infringement lasts for 
more than three years, the three years of infringement with the highest turnover 
would be chosen.  
 
74. As regards the proposal by the business community of limiting the 
turnover to relevant products or services to which a contravention relates, the 
Administration considers it not acceptable.  In other competition jurisdictions, 
the turnover of relevant products or services is usually taken as the "starting 
point", in a way similar to a minimum level, for penalty determination and 
would be adjusted to take account of the duration and seriousness of the 
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infringement, subject to a prescribed cap on maximum penalty.  Setting the cap 
on penalty at the lowest end of the spectrum will significantly reduce the 
deterrent effect.   
 
Removing stand-alone right of private action (in Part 7) 
 
75. Part 7 of the Bill provides for private actions to be brought by persons 
who have suffered loss or damage as a result of a contravention of a conduct 
rule.  Such private actions could either follow on from a determination of a 
contravention by the court (clauses 108 to 110), or could be "stand-alone" 
actions seeking a judgment on particular conduct and remedies (clauses 111 to 
113).   
 
76. Some members and deputations including trade associations of SMEs 
are concerned that large companies could make use of the stand-alone right of 
private action to harass SMEs.  They are worried that larger companies, which 
have more resources, could resort to or threaten litigation as a means to drive 
out or affect the business of smaller competitors.  Even if the court moves 
quickly to dismiss the claim as baseless, SMEs would still have to deploy 
resources in responding to the litigation and face significant costs.  Despite the 
Administration's original intention of providing the stand-alone right as an 
alternative "self-help" option for aggrieved parties, SMEs considered that in 
practice, the legal costs involved would discourage them from invoking such 
rights.   
 
77. The Administration has pointed out that experience in other jurisdictions 
does not substantiate the worries of SMEs.  Overseas experience shows that 
large companies are usually the defendants in privately instigated competition 
litigation.  Nevertheless, to reduce the anxiety and concerns of SMEs, the 
Administration considers that a gradual approach may be adopted under the 
circumstances.  At the initial stage, enforcement will be carried out by the 
Commission, supplemented by the follow-on right of action for determined 
contraventions.  As the business community acquires more experience with the 
new competition regime, a stand-alone right of action might be introduced.  
The Administration has proposed to introduce amendments to take out the 
relevant provisions (clauses 111 to 114) on the stand-alone right of private 
action.  The Administration will review the need to introduce the stand-alone 
right of private action in a few years' time.  
 
Regulation of mergers (Schedule 7) 
 
78. In addition to the conduct rules, Schedule 7 to the Bill provides for 
regulation of mergers which have, or are likely to have the effect of 
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substantially lessening competition in Hong Kong (the merger rule), but the 
merger control is confined to carrier licenses in the telecommunications sector.   
 
79. Some members and the business community are concerned that while 
the application of the merger rule in Schedule 7 to the Bill has been limited to 
carrier licences, the first and the second conduct rules of the Bill as currently 
drafted could potentially catch merger activities.  This would be contrary to the 
Government's stated position.  They have requested the Government to clarify 
its stance and carve out merger activities from the application of the two 
conduct rules.  
 
80. The Administration agrees that the first and the second conduct rules can 
apply to merger activities since a merger is essentially an agreement between 
undertakings and an undertaking having a substantial degree of market power 
may also engage in a merger.  To give effect to the Administration's stated 
intention of not introducing a cross-sector merger regulation at this stage, the 
Administration has proposed to add a new section 4 in Schedule 1 to exclude 
mergers from the application of the first and the second conduct rules.  
 
81. Regarding the need to regulate mergers other than those involving 
telecommunications carrier licensees, the Administration has indicated that as it 
builds up more experience and expertise under the new competition regime, it 
would be in a better position to review the effectiveness of the law and assess 
whether cross-sector merger provisions are suitable for and needed in Hong 
Kong.  The merger rule in Schedule 7 to the Bill as presently drafted could be 
readily adapted for the cross-sector regulation.   
 
Exemption arrangements for statutory bodies (clauses 3 to 5) 
 
82. Clauses 3 to 5 provide for the exemption arrangements for statutory 
bodies, specified persons and persons engaged in specified activities. 
 
83. The Administration considers that activities of many statutory bodies, as 
defined in clause 2, are non-economic and regulatory in nature or involve 
provision of essential public services.  Overseas case law suggests that entities 
with no economic activities and economic activities of the above-mentioned 
nature are usually excluded from the application of the competition law.  The 
proposed exemption arrangement for statutory bodies is to ensure that efficient 
implementation of public policies as well as measures which are required to 
respond swiftly to the needs of the community would not be affected by the 
introduction of the competition law in Hong Kong.  Thus, under clause 3(1) of 
the Bill, the Administration has proposed not to apply those parts of the Bill 
relating to competition rules (Part 2 and Schedule 7) and enforcement (Parts 4 
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and 6) to statutory bodies.   
 
84. On this basis, the Administration has proposed that 575 statutory bodies 
should be exempted in their entirety.  Among them, 415 do not engage in 
economic activities or have insignificant amount of economic activities.  Most 
of them are advisory, regulatory, adjudicative/quasi-judicial/appellate or 
administrative/governing bodies.  The remaining 160 are statutory bodies 
engaging in economic activities that are directly related to the provision of 
essential public services or the implementation of Government policy in such 
areas as education, healthcare, social welfare, public housing and trade 
promotion.  According to the Administration's proposal, six statutory bodies 
should not be exempted. 
 
Definition of statutory bodies 
 
85. Some members have pointed out that it is inappropriate to classify Hong 
Kong's courts as statutory bodies for the purpose of the Bill, and instead, the 
Bill should expressly state that it would not apply to Hong Kong's courts.  The 
Administration has advised that the classification is in conformity with the 
constitutional requirement under the Basic Law and that the Judiciary has no 
objection to this arrangement.  The Administration therefore does not suggest 
amending the definition of "statutory body" to exclude courts from the 
definition.   
 
Applying the same exemption criterion to statutory bodies and non-statutory 
bodies 
 
86. Some members have also suggested that the criterion set out in clause 31 
for granting exemption on public policy grounds (i.e. exceptional and 
compelling reasons of public policy) should also apply and be incorporated into 
clause 5(1)(b) as a criterion for the Chief Executive (CE) in Council in 
exercising the power to exempt a non-statutory body from the Bill.  
 
87. The Administration has advised that unlike statutory bodies where their 
services or activities are usually regulated by the ordinances by or under which 
they are established or constituted, the types and functions of non-statutory 
bodies as well as the nature of their activities could vary widely.  As it would 
not be practicable to provide a common set of general criteria in the provision 
for determining exemption, in particular given the vast number of non-statutory 
bodies in Hong Kong, the Administration considers that clause 5(1)(b) as 
currently drafted provides the necessary flexibility for catering for unforeseen 
circumstances under which non-statutory bodies may warrant exemption.   
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Concerns about broad exemption of statutory bodies 
 
88. Some members have expressed concern about exempting nearly all 
statutory bodies from the Bill, and in particular, the proposal to exempt the 
Hong Kong Trade Development Council (TDC).  They consider it undesirable 
to exempt TDC, and are not convinced by the Administration's explanation 
given that other statutory bodies such as the Ocean Park, which similarly help 
implement Government policies, would not be exempted.  Some members 
opine that while TDC's conduct relating to the discharge of its statutory 
functions could be exempted, its profit-making economic activities should be 
subject to regulation of the Bill.  Such a broad exemption of statutory bodies is 
also unfair to the private sector, which would be regulated and hence would 
have to incur significant costs for complying with the enacted Competition 
Ordinance.   
 
89. Other members, however, find the proposed list of exempted bodies 
agreeable, and have expressed support for exempting TDC from the Bill in 
recognition of its important role and contribution in promoting trade 
development.  Some members consider that the list of exempted bodies could 
be reviewed after implementation of the enacted Competition Ordinance for a 
certain period.      
 
90. The Administration has advised that the majority of statutory bodies in 
Hong Kong does not engage in economic activities or is engaged in economic 
activities which have insignificant effect on the market.  For most other 
statutory bodies engaging in economic activities, the economic activities 
concerned are directly related to the provision of an essential public service or 
the implementation of public policy.   
 
Views on exemption of the Hong Kong Trade Development Council 
 
91. The majority of deputations invited by the Bills Committee to give 
views on the proposed exemption arrangements for statutory bodies has 
indicated support for the exemption of most statutory bodies in particular the 
TDC from the Bill.  Members have noted the view of these deputations that if 
the TDC is to be made subject to the Bill, its performance of the role of 
promoting trade for Hong Kong and providing essential non-profit making trade 
services to SMEs might be hampered.  Members have also noted the 
opposition to the proposed broad exemption of statutory bodies expressed by a 
few of the deputations on the ground that it would create an uneven playing 
field between the Government and the private sector.  These deputations opine 
that the TDC has already been competing unfairly with private exhibition 
organizers.       
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92. The Administration has advised that the exemption for TDC from the 
application of the Bill will help eliminate any uncertainties as to whether certain 
activities (such as organizing loss making trade fairs), which form part of the 
TDC's core statutory functions, might be alleged as anti-competitive, and thus 
ensure its uninterrupted support to local industries and SMEs.  As with the 
other exempted statutory bodies, TDC would be requested to adhere to the 
competition principles despite the exemption, and to rectify any of its 
anti-competitive behavior in case it is found in breach of the principles 
concerned.  
 
93. Hon Albert HO has indicated that he will move a CSA to add a sunset 
clause in order that clauses 3 to 5 on exemption of statutory bodies would cease 
to have effect three years after the coming into operation of these clauses.  Hon 
Ronny TONG has indicated that he will move CSAs to delete clauses 3 to 5 and 
the definition of statutory body in clause 2.  Hon Regina IP has also indicated 
that she may move CSAs on exemption of statutory bodies. 
 
Exemption of vertical agreements 
 
94. Under the current exemption mechanism, vertical agreements are not 
exempted from the regulation of the Bill.  A vertical agreement is an 
agreement made by two or more undertakings, each operating (for the purposes 
of the agreement) at a different level of the production or distribution chain.  
Some members opine that many of the sales and distribution arrangements 
entered into by SMEs are vertical agreements which could enhance overall 
economic efficiency.  They have requested that exemption be granted to all 
vertical agreements. 
 
95. The Administration has pointed out that a vertical agreement might be 
used to disguise an agreement between direct competitors to limit competition 
between them.  Carving out vertical agreements entirely might undermine the 
ability of the competition authorities to regulate these agreements effectively.   
  
96. The Administration finds it more prudent for the Commission to 
consider issuing block exemption order to exempt certain types of vertical 
agreements having regard to the circumstances of Hong Kong after enactment 
of the Bill.  The Administration sees merits in adopting this approach, which is 
same as that in the EU and the UK, at the infancy stage of implementing the Bill 
in Hong Kong, in order to ensure the most effective regulation of all potentially 
anti-competitive agreements.    
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Institutional framework 
 
97. The Bills Committee has noted that as provided in the Bill, the 
Commission will be an independent statutory body established to investigate 
and bring proceedings before the Tribunal in respect of anti-competitive conduct 
either on receipt of complaints, on its own initiative, or on referral from the 
Government or a court.  Other functions of the Commission include promoting 
public understanding of the competition law, advising the Government on 
competition matters and deciding upon the application for decisions on 
exemptions from the application of the competition law, etc.   
 
98. The Tribunal will be established within the Judiciary as a superior court 
of record to hear and adjudicate competition cases brought by the Commission, 
private actions as well as reviews of determination of the Commission.  The 
Tribunal will be empowered to apply a full range of remedies.  Decisions of 
the Tribunal are reviewable on appeals to the Court of Appeal (CA).  Every 
judge of the Court of First Instance (CFI) will, by virtue of his or her 
appointment as CFI Judge, be a member of the Tribunal.  The CE will, on the 
recommendations of the Judicial Officers Recommendation Commission, 
appoint one of the members of the Tribunal to be the President of the Tribunal. 
The President may appoint one or more members of the Tribunal to hear and 
determine an application made to the Tribunal.  The Tribunal may appoint 
assessors to assist in proceedings.   
 
Powers and composition of the Competition Commission (in Schedule 5) 
 
99. Under section 2 of Schedule 5 to the Bill, the Commission is to consist 
of not less than 5 members appointed by the CE.   
 
100. Some members have relayed the concerns of SMEs about the 
concentration of too much power in the Commission, which would be playing 
the roles of drawing up guidelines on interpretation of contravention of conduct 
rules, investigation and prosecution.   
 
101. The Administration has advised that the Bill now proposes a judicial 
enforcement model by setting up the Tribunal to take up the adjudication 
function to avoid concentration of too much power in the Commission.  Before 
exercising its investigative powers, the Commission must have reasonable cause 
to suspect that a contravention of any of the competition rules has taken place, 
is taking place or is about to take place.  The Administration has also pointed 
out that at present, there is difficulty in mounting effective investigations into 
the complaints made to the COMPAG.  The Bill seeks to establish a credible 
and impartial institutional framework which allows for effective and efficient 
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enforcement of the competition law. 
 
Expertise and experience of Commission members 
 
102. Some members have expressed concern about the lack of competition 
expertise in the Commission, while some other members opine that 
Commission should include representatives from the business sector (or SMEs) 
and consumers.  
 
103. The Administration has responded that in considering the appointment of 
a person as a member of the Commission, the CE might have regard to that 
person's expertise or experience in industry, commerce, economics, law, SMEs 
or public policy.  It is therefore possible that a person possessing expertise or 
experience in any of the above areas would be considered for appointment to 
the Commission.  The present formulation has struck a good balance between 
reflecting the policy intention as well as the need for sufficient flexibility under 
the appointment mechanism. 
 
Upper limit on the number of Commission members 
 
104. Members have suggested that a cap on the number of Commission 
members should be spelt out in the Bill to enhance certainty of the likely scale 
of operation of the Commission.  Some have expressed concern that the CE 
might, at his discretion, appoint additional members to the Commission if the 
existing members do not share the same opinion with him.   
 
105. Drawing reference from the cap in Singapore's Competition Act in 
respect of their Competition Commission (a maximum of 16 members) and the 
ceilings for other statutory bodies in Hong Kong with varying size and functions, 
the Administration has proposed that the total number of Commission members 
should be capped at 16.  
 
Delegable functions of the Commission (section 29 of Schedule 5) 
 
106. The Bills Committee has noted that section 29(2) of Schedule 5 provides 
a list of non-delegable functions which relate to the core functions of the 
Commission that carry substantial and read-across implications, such as 
bringing proceedings before the Tribunal, the issue of block exemption orders, 
or the duty to prepare guidelines.   
 
107. Some members have requested the Administration to review the powers 
and functions of the Commission that can be delegated under section 29 of 
Schedule 5.   
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108. On review, the Administration has proposed that the following functions 
of the Commission should also be included as non-delegable –  
 

(a) the power to vary or revoke a block exemption order (clause 20); 
 
(b) the power to issue an infringement notice (clause 66); 
 
(c) the power to appeal to courts (clause 153); and 
 
(d) the duty to submit an annual report and the audited accounts to the 

CE for tabling at the LegCo (section 26 of Schedule 5). 
 
Rules regarding register and disclosure of interest (new sections 28A and 28B of 
Schedule 5) 
 
109. To address members' concerns over the Commission's rules in respect of 
conflict of interest, the Administration has proposed that a new section 28A be 
added to Schedule 5 to the Bill to provide for a register of interests of members 
of the Commission or committees of the Commission, drawing reference from 
section 38 of the West Kowloon Cultural District Authority Ordinance (Cap. 
601) and a new section 28B similar to clause 13 of the Communications 
Authority Bill be added to Schedule 5 to regulate disclosure of interests at a 
meeting by members of the Commission or committees of the Commission.   
 
Complaints handling and investigation by the Commission 
 
110. Part 3 (clauses 37 to 58) of the Bill sets out the powers and procedures 
of the Commission in relation to the investigation of alleged contravention of 
the competition rules and creates offences in relation to investigations. 
Non-compliance with the Commission's investigative power in the absence of 
reasonable excuse will be subject to criminal penalties.  
 
Guidelines regarding complaints (clause 38) 
 
111. Under clause 38 of the Bill, the Commission must issue guidelines 
indicating the manner and form in which complaints are to be made. 
 
112. While some members opine that the above guidelines could facilitate 
complaint-handling, some other members consider it undesirable to issue such 
guidelines, lest complaints not made in the specified format would not be 
handled.   
 
113. The Administration has explained that the guidelines are not meant to be 
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mandatory requirements for compliance, but are aimed at indicating, for the 
complainants' reference, the types and details of information that the 
Commission could base on in considering whether an investigation should be 
initiated on receipt of a complaint.    
 
Transparency of the investigation initiated by the Commission (clause 39) 
 
114. Some members have asked whether the Commission would follow the 
Ombudsman's practice in making known its intention and reasons of initiating 
an investigation of its own volition into any alleged contravention of a 
competition rule (clause 39).    
 
115. The Administration has explained that the Commission would need to 
strike a balance between transparency of its work and the need to safeguard 
confidentiality of an investigation, having regard to the interests of the 
undertakings under investigation and the risks of subjecting the evidence to 
destruction or interference.   
 
116. The Administration has further advised that the Commission and the 
Ombudsman might not be directly comparable, as the latter handled 
administrative complaints relating to Government departments or public bodies 
which would be obliged to provide the information on request.  However, the 
Commission would need more enforcement powers such as entry of premises 
for search on warrant to ensure effective investigation into suspected 
anti-competitive conduct of undertakings in all sectors.   
 
Self-incrimination (clause 45) 
 
117. Members have noted that in the current wording of clause 45(2) on 
self-incrimination, if the person who provided the information/answers wishes 
to use the evidence he gave for, say, mitigation purposes, he may not be able to 
do so.  Members suggested that clause 45(2) be amended to give a person 
providing the information/answers the right to adduce and to have such 
information/answers admitted if that person chooses to do so.  The 
Administration has agreed to give a person the right to adduce or admit 
self-incriminating information and will amend clause 45(2) to that effect.  
 
Threshold for issue of warrant to enter and search premises (clause 48) 
 
118. Clause 48 provides that a judge of the CFI may issue a warrant to enter 
and search any premises if the judge is satisfied, on application made on oath by 
an authorized officer, that there are reasonable grounds to suspect that there are 
or are likely to be documents on the premises that may be relevant to an 
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investigation by the Commission.   
 
119. Some members have expressed concern that the above threshold of 
"reasonable grounds to suspect" is too low, and opine that a higher threshold of 
"reasonable grounds to believe" should be adopted instead considering that 
greater care should be exercised for issuing warrant for entering and searching 
premises to seize evidence.  
 
120. The Administration considers this threshold appropriate to enable the 
Commission to gather the necessary evidence.  The Administration has advised 
that this threshold is the standard for the issue of warrant in a number of 
legislation in Hong Kong such as the Copyright Ordinance and the Securities 
and Futures Ordinance, and is on par with that in the competition laws in the 
UK and Singapore.   
 
Specifying the types of persons to whom an authorized officer may call upon to 
assist (clause 50) 
 
121. Clause 50(2) provides that "an authorized officer may call upon such 
other persons as he or she considers necessary to assist the officer in the 
performance of any function under this section". 
 
122. Some members have expressed concern that it is inappropriate to confer 
the many powers referred to in clause 50(1) upon just any person whom an 
authorized officer executing a warrant issued under clause 48 considered 
necessary to assist the officer in performing the function.   
 
123. In view of members' concerns, the Administration has proposed to 
amend clause 48 of the Bill, drawing reference from section 191(1) of the 
Securities and Futures Ordinance (Cap. 571), to provide that the CFI may issue 
a warrant authorizing a person specified in the warrant and such other persons 
as may be necessary to assist in the execution of the warrant.  For clarity sake, 
the Administration has also suggested introducing an amendment to clause 48 
by stating that the CFI may impose conditions upon the execution of the 
warrant.  
 
Enforcement powers of Commission 
 
Withdrawal of acceptance of commitment (clause 60) 
 
124. Clause 60 provides that the Commission may withdraw an acceptance of 
commitment.  Some members opine that the withdrawal of acceptance of 
commitment may have serious consequences, especially as the undertaking(s) 
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concerned might have already made certain business decisions on the basis of 
the commitment.  They have requested the Administration to consider making 
the withdrawal a reviewable determination under clause 81.  
 
125. The Administration has advised that the withdrawal would in effect 
bring the parties back to the position as if no commitment has been made, while 
carrying no legal consequence in itself.  Hence, the decision relating to the 
withdrawal is not made one of the reviewable determinations under clause 81.  
If the Commission intends to institute legal proceedings against an undertaking 
after the withdrawal of its acceptance of a commitment, it is still required to 
prove before the Tribunal that it has reasonable grounds to believe that a 
contravention has occurred.  The threshold currently proposed for triggering 
off a withdrawal under clause 60 has struck a balance between safeguarding the 
interest of the parties and ensuring efficacy of the Commission's enforcement 
work.  
 
Consequence of not making a commitment (clause 67) 
 
126. Clause 67 provides that a person is not obliged to make a commitment to 
comply with the requirements of an infringement notice, which if accepted 
would have the effect, pursuant to clauses 66(2) and 74, of barring the 
Commission from bringing proceedings in the Tribunal against that person in 
respect of the alleged contravention specified in the notice. 
 
127. Some members have expressed concern that, by stating that the person is 
not obliged to make the commitment, clause 67 might be misleading since the 
Commission might still bring proceedings against a person who does not make a 
commitment to comply with the requirements of an infringement notice 
although he has stopped the alleged contravention.  Members have requested 
the Administration to consider amending the clause to properly alert the person 
to the above consequence and hence the need to make the commitment. 
 
128. The Administration has advised that clause 67 further states that if a 
person does not make the commitment, the Commission may bring proceedings 
against that person in the Tribunal in relation to the alleged contravention of the 
conduct rule.  Thus, the effect of accepting the infringement notice, as well as 
the consequences of not doing so, have been set out clearly in the Bill.  
 
Withdrawal of infringement notice (clause 72) 
 
129. Under clause 72 the Commission may at any time before the expiry of 
the compliance period, by notice in writing given to a person to whom an 
infringement notice has been issued, withdraw the infringement notice. 
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130. Some members consider that the issue of an infringement notice should 
be a well contemplated move and thus clause 72 should set out the 
circumstances under which the withdrawal action could be taken. 
 
131. The Administration has advised that the Commission should be given 
the flexibility to consider the need of withdrawal for each case.  Specifying the 
circumstances under which withdrawal may be effected would hamper the 
Commission's ability to act aptly according to the circumstances of individual 
cases.  
 
Failure to comply with requirements of infringement notice (clause 75) 
 
132. Members have noted that according to clause 75(2), nothing in clause 74 
"prevents the Commission from bringing proceedings in the Tribunal, where it 
has reasonable grounds for suspecting that the person who has made the 
commitment has failed to comply with one or more of the requirements of the 
infringement notice".  
 
133. Members have requested the Administration to consider whether the 
threshold of "reasonable grounds for suspecting" is too low and should be 
changed to "reasonable grounds for believing", and whether the relevant 
determination to bring proceedings should be made a reviewable determination 
under clause 81. 
 
134. The Administration considers that the threshold is appropriate having 
regard to the consensual nature of the infringement notice, in that the suspected 
failure to honour a commitment should relieve the Commission from the 
restriction to take alternative enforcement action, which could have been 
pursued in the first instance.  The same reasoning applies to the proposal of not 
making this Commission's decision a reviewable determination under clause 81.  
 
Competition Tribunal 
 
Role and functions of Tribunal (clause 134) 
 
135. As to enquiry of some members whether a member of the Tribunal, in 
performing any of his functions under the Bill, would be regarded as a member 
of a court, the Administration has clarified that since clause 134 of the Bill 
provides that the Tribunal should consist of the judges of the CFI by virtue of 
their appointments as such judges, members of the Tribunal are members of the 
court when performing their functions under the Bill.  As for the President and 
the Deputy President of the Tribunal whom shall be appointed by the CE from 
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among members of the Tribunal, they are carrying out a judicial function under 
the Bill. 
 
Conduct of proceedings with informality (clauses 142 and 143) 
 
136. Some members have expressed grave concern that the present drafting 
of clause 142(2)(a) allowing the Tribunal to receive evidence that would not be 
admissible in court proceedings, including hearsay evidence, is too broad.  
 
137. The Administration has responded that in attaining justice, the Tribunal 
should be allowed to consider evidence collected from diverse sources.  It has 
assured members that clauses 146 and 147 of the Bill set out the provisions 
regarding the rules of evidence and evidence that might tend to incriminate. 
Similar arrangement is provided in section 219 of the Securities and Futures 
Ordinance (Cap. 571). 
 
138. Some members have expressed concern whether the Tribunal should 
conduct its proceeding with informality as stipulated in clause 143(3) of the Bill 
since it will be a superior court of record and it may impose pecuniary penalty. 
 
139. The Administration has reiterated its policy objective for the Tribunal to 
conduct its proceedings with as much informality as is consistent with attaining 
justice, with a view to providing a less formal framework and expeditious 
proceedings, thereby easing the burden on smaller enterprises involved in 
competition cases.  The Chief Judge of the High Court may make rules, in 
consultation with the President of the Tribunal, to regulate and prescribe the 
practice and procedures to be followed in the Tribunal having regard to the 
Administration's policy intent for informality as currently manifest in section 
143(3). 
 
Term and vacancy in office of the President and Deputy President (clauses 135, 
136 and 139) 
 
140. Some members have queried whether the independence of the President 
and Deputy President of the Tribunal would be undermined if they are 
appointed by the CE to hold office for a fixed term of at least three years and 
not more than five years.   
 
141. The Administration has advised that providing a specific term of 
appointment for the President and the Deputy President of the Tribunal would 
facilitate the appointment (or re-appointment) of suitable members of the 
Tribunal to be the President or the Deputy President on a regular basis.  The 
fixed-term appointment would be made by the CE on the recommendation of 
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the Judicial Officers Recommendation Commission and would automatically 
lapse upon expiration of the term.   
 
142. The Administration has agreed to members' suggestion to amend clause 
139(2) on Vacancy in office of President or Deputy President in order to tally 
with the formulation adopted in other similar provisions (such as clauses 135(1) 
and 136(1)) in the Bill.   
 
Casting/ second vote of the President/ presiding member (in clause 144) 
 
143. Members have expressed concern about the exercise of the second or 
casting vote by a presiding member under clause 144(3) of the Bill and 
requested the Administration to review the arrangement.  They have also 
questioned why the President of the Tribunal could appoint any number of 
members to hear an application which might lead to the need for the member 
presiding to exercise a second or casting vote.  
 
144. The Administration has advised that the proposal in clause 144(3) to 
give the President or the presiding member of the Tribunal a casting or second 
vote in the case of an equality of votes at a hearing aims to ease any deadlock in 
a decision upon an equality of votes and helps ensure the efficient operation of 
the Tribunal.  A similar arrangement is adopted in a number of tribunals in 
Hong Kong such as the Lands Tribunal, the Unsolicited Electronic Messages 
(Enforcement Notice) Appeal Board, the Appeal Tribunal (Buildings), and the 
Buildings Energy Efficiency Appeal Board.  Compared to the proposal to 
introduce a requirement on the number of members of the Tribunal hearing a 
case (e.g. an uneven number), the proposed casting vote ensures that there will 
always be a decision while providing operational flexibility for the Tribunal to 
decide on the number of members sitting having regard to the nature of each 
case.  The Administration considers clause 144(3) as presently drafted 
appropriate for the purposes of the Bill.  
 
Leave requirement for appeal to the Court of Appeal (clause 153) 
 
145. Clause 153 provides for an appeal to the CA against decisions of the 
Tribunal, including decisions as to the amount of any compensatory sanction or 
pecuniary penalty. 
 
146. The Bills Committee has noted that the leave requirement to appeal as 
currently provided in the Bill, i.e. the appeal has "a reasonable prospect of 
success", is higher than that for appeals from the CFI to the CA.  Some 
members opine that competition law is a new area of law that most industry 
sectors in Hong Kong are not familiar with, and hence the Administration 
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should consider lowering the requirement for leave to appeal.   
 
147. After having reviewed the issue, the Administration has proposed that 
the leave requirement in clause 153 be amended to bring it in line with that of 
the CFI as stipulated in sections 14 and 14AA of the High Court Ordinance 
(Cap. 4) (i.e. no leave is required except interlocutory appeals and against 
certain orders of the Tribunal).   
 
Prevention of forum shopping and transfer of proceedings between CFI and the 
Tribunal 
 
148. Part 7 (clauses 104 to 120) of the Bill provides the legal framework for 
private actions to be brought by persons who have suffered loss or damage as a 
result of a contravention of a conduct rule.  Clauses 107 and 108(2) 
respectively provide that pure competition claims must not be brought in the 
CFI and may only be brought in the Tribunal, while clause 108 allows 
composite claims, which are claims consisting of competition claims and other 
claims, to be brought in either the CFI or the Tribunal.  
 
149. In order to discourage "forum shopping" in which parties choose either 
the CFI or the Tribunal to litigate depending on perceived procedural 
advantages, the Administration has proposed to amend clause 115 and add new 
clauses 115A, 115B and 115C to provide for a transfer mechanism under which 
the decision as to whether a claim should be heard in the CFI or the Tribunal 
would be made by the courts and not by the parties of the proceedings.   
 
150. Members have noted that under the proposed mechanism, the Tribunal 
would have a primary jurisdiction on competition matters.  Pure follow-on 
claims would be considered by the Tribunal.  This would enable the Tribunal 
to accumulate experience and expertise in the area of competition law, which is 
important for the overall development of an effective regulatory framework for 
competition matters in Hong Kong.  In the unlikely event that a composite 
claim is first brought in the CFI, the CFI would transfer to Tribunal all 
competition-related parts of the claim, and would retain those closely connected 
claims only if it is in the interests of justice to do so.  The Administration has 
advised that this would address members' concern that it should be more 
desirable for as much as possible a composite claim to be heard by the same 
court.     
 
No proceedings independent of this Ordinance (clause 106) 
 
151. The Administration has proposed to amend clause 106 so that 
proceedings may not be brought independently, whether under any rule of law 
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or any enactment, if the cause of action is or involves the defendant's 
contravention, or involvement in a contravention, of a conduct rule. 
 
152. Members have expressed concern that the Administration's original 
proposed amendments to clause 106 might have casted the net too wide and 
have covered common law actions (such as conspiracy to injure) that are based 
on facts which may involve a contravention of a conduct rule, but do not have 
any cause(s) of action being the defendant's contravention or involvement of a 
contravention of a conduct rule.  Members are also concerned that if the 
above-mentioned actions/proceedings are covered by the amended clause 106 
and if they involved an alleged contravention of a conduct rule (though not 
pleaded as a cause of action), such actions/proceedings might effectively be 
prohibited by the Bill. 
 
153. The Administration has explained that the purpose of clause 106 is to 
ensure that all private actions, which have any of their causes of action to be the 
defendant's contravention or the defendant's involvement in a contravention of a 
conduct rule, must be brought pursuant to and in accordance with the Bill.  
With the Administration's proposed removal of stand-alone right of private 
action, clause 106 would preclude all stand-alone private actions, whether under 
the common law or any enactment, if any of their causes of action is the 
defendant's alleged contravention or the defendant's involvement in an alleged 
contravention of a conduct rule.  This is to reflect the policy intent that no 
stand-alone private action would be allowed and to prevent any "backdoor" for 
such action.   
 
154. However, at any time before or after a determination of contravention of 
a conduct rule, a private party may bring an action based purely on common law 
causes of action (i.e. independently of the Bill), even if the facts of the claim 
may support a finding of contravention of a conduct rule, as long as the 
contravention of a conduct rule is not pleaded as a cause of action in such claim.  
 
155. To address members' concern, the Administration has agreed to further 
amend clause 106 to clarify that only proceedings that have any of their cause(s) 
of action being the defendant's contravention or involvement in a contravention 
of a conduct rule must be brought under the Bill.  It will not restrict the 
bringing of any common law claims which do not have a contravention of a 
conduct rule pleaded as a cause of action.   
 
Removal of the new clause 153B 
 
156. The Administration has proposed to add an ouster clause to bar judicial 
review of the decisions, determinations or orders of the Tribunal made under the 
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Bill on the ground that it would put things beyond doubt that any decision, 
determination or order of the Tribunal as a superior court of record should only 
be reviewed by way of appeal to the CA, which is a higher court.   
 
157. Some members opine that if the Tribunal would be established as a 
superior court of record, on a par with CFI, judicial review would in principle 
not apply to the Tribunal's decisions.  Moreover, since the Bill would already 
provide for an appeal mechanism, applications for judicial review of decisions 
made under it would normally not be approved.  There is thus no need to 
rigidly prohibit judicial review by adding the new clause 153B, which might 
have the unintended consequence of causing people to apply for judicial review 
of the decisions, determinations or orders of other tribunals so far not 
challenged, if similar ouster clauses were not provided in the relevant 
legislation.   
 
158. The Administration has reiterated that addition of the proposed new 
clause 153B to the Bill would not deny people the right to review the Tribunal's 
decisions because appeal could still be lodged against the Tribunal's decisions.  
However, noting members' concerns that the proposed clause 153B might seem 
to be banning judicial review of the Tribunal's decisions altogether, the 
Administration has eventually agreed to remove clause 153B in order to avoid 
any misunderstanding.   
 
Commission's determinations reviewable by Tribunal 
 
159. Under clauses 81 to 87, a person or undertaking may apply to the 
Tribunal for a review of certain determinations ("reviewable determinations") 
made by the Commission.  Members have deliberated on which determinations 
should be made reviewable. 
 
160. Clauses 15 to 20 empower the Commission to grant block exemptions 
from the application of the first conduct rule.  In the original clause 81 of the 
Bill, the issue, variation or revocation of block exemption orders by the 
Commission under clauses 15 and 20 are not subject to review by the Tribunal 
under clause 82.   
 
161. In response to members' suggestion, the Administration has proposed 
that the Commission's decisions relating to the issue, variation or revocation of 
block exemption orders be made one of the reviewable determinations by the 
Tribunal under clause 81 of the Bill.  
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Concurrent jurisdiction (Part 11) 
 
162. To reconcile the new law with the existing competition regulatory 
framework in the broadcasting and telecommunications sectors, the Bill 
provides that the Broadcasting Authority (BA) and the Telecommunications 
Authority (TA) will have concurrent jurisdiction with the Commission in 
respect of the investigation and bringing of enforcement proceedings of 
competition cases in the broadcasting and telecommunications sectors, while 
their existing adjudicative function will be transferred to the Tribunal.   
 
163. The Bills Committee has noted that the Communications Authority 
Ordinance (Cap. 616) (CAO) was passed on 30 June 2011 to set up a unified 
regulator, the Communications Authority (CA), for the broadcasting and 
telecommunications sectors to administer and enforce, amongst others, the 
existing Broadcasting Ordinance (Cap. 562) and the Telecommunications 
Ordinance (Cap. 106), and that with the coming into operation of CAO on 1 
April 2012, the functions of the BA and the TA have been transferred to the CA.  
 
164. In view of the establishment of the CA, the Administration has proposed 
to introduce a number of amendments to Part 11 of the Bill to reflect the 
institutional and legal changes arising from the CAO.   
 
Consistency in application of law by different regulators 
 
165. Some members expressed grave concern about possible inconsistency 
and hence conflicts in the application of the competition law arising from the 
proposed concurrent jurisdiction regime.    
 
166. The Administration has advised that the CA will share the powers of the 
Commission in respect of enforcing the competition rules in the broadcasting 
and telecommunications sectors.  In exercising their concurrent jurisdiction, 
the Commission and the CA will adopt the same guidelines which are likely to 
be authored jointly by both competition authorities.  The Memorandum of 
Understanding (MOU) to be signed between the Commission and the CA will 
provide for these arrangements in greater detail.  Given a common set of 
competition rules and guidelines, as well as the judicial enforcement model 
under which the power to adjudicate a competition case will rest with the 
Tribunal, the concern over inconsistent application of the law should not arise.    
 
Concerns about cases left unattended 
 
167. Some members have expressed concern about the division of 
responsibility among the competition regulators under the proposed concurrent 
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jurisdiction, while some expressed concern about regulatory arbitrage under the 
proposed concurrent jurisdiction regime.  They have enquired whether there 
would be any competition cases left unattended under the proposed concurrent 
jurisdiction mechanism. 
 
168. The Administration has assured members that with a shared goal to 
enforce the law, the competition authorities will, through the signing of the 
MOU, agree on the allocation of responsibilities for competition matters, the 
manner in which the parties will resolve any dispute between themselves, as 
well as the provision of assistance to each other, including the secondment of 
personnel or pooling of experience in conducting cross-sector investigation.  
The proposed MOU would be sufficient to cater for most scenarios to which 
concurrent jurisdiction apply.  For competition cases that straddle different 
sectors and require multi-disciplinary expertise and analyses or for other reasons 
not taken up by the CA, the Commission as the custodian of the competition 
law will be responsible.  Hence, no cases should be left unattended under the 
concurrent jurisdiction regime.  
 
Commencement 
 
169. The Bills Committee has noted the Administration's intent to implement 
the Bill in phases after its enactment to allow sufficient time for setting up the 
Commission and the Tribunal and preparing the guidelines before the 
competition rules come into force.  This will enable the public and the business 
sector to familiarize themselves with the new legal requirements during the 
transitional period and make necessary adjustments.  It is expected that the 
transitional period would take at least a year.    
 
170. Hon Regina IP has indicated her intention to move a CSA to the Bill to 
the effect that the relevant provisions of the enacted Ordinance will come into 
operation only after the Guidelines prepared by the Commission have been 
approved by the LegCo.  
 
Review of enacted Ordinance 
 
171. Members have stressed the need for a review of the Competition 
Ordinance in three to five years' time after its enactment.  Some members 
opine that the review on the competition law should cover, but not limited to, 
the differential treatment of hardcore and non-hardcore conduct, the cap on 
pecuniary penalty, the de minimis arrangements, private action rights and 
merger control. 
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172. The Administration has undertaken to conduct a review of the 
operational experience and effectiveness of the competition law in a few years' 
time after its enactment.  The Administration considers that the exact timing of 
the review should be determined after the coming into effect of the law, when 
the institutional framework is in place and as Hong Kong builds up its own case 
law. 
 
 
Committee Stage amendments 
 
173. Apart from the CSAs referred to in the above paragraphs, the 
Administration will move a number of amendments to improve the drafting and 
clarity of the Bill.  A copy of the draft CSAs to be moved by the 
Administration is in Appendix III. 
 
174. Hon Albert HO, Hon Ronny TONG and Hon Regina IP have indicated 
that they will move CSAs as stated in paragraphs 93 and 170 above. 
 
 
Resumption of Second Reading debate on the Bill 
 
175. The Bills Committee raises no objection to the resumption of the Second 
Reading debate on the Bill at the Council meeting on 30 May 2012. 
 
 
Follow-up actions by the Administration  
 
176. The Administration has undertaken –  
 

(a) to set out the following in the speech by the Secretary for 
Commerce and Economic Development when the Second Reading 
debate on the Bill is resumed: 

 
 (i) the intention to review the turnover threshold for conduct of 

lesser significance from time to time in light of updated 
statistics of C&SD (paragraph 52 above);  

 
 (ii) the minimum market share threshold of 25% below which an 

undertaking is considered unlikely to possess a substantial 
degree of market power (paragraph 59 above); and   

 
(b) to conduct a review of the Competition Ordinance in a few years' 

time after the prohibition clauses come into effect.  The exact 
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timing of the review would be determined taking into account 
experience gained and problems encountered (paragraph 172 
above). 

 
 
Advice sought 

 
177. Members are invited to note the Bills Committee's deliberations set out 
above. 
 
 
Council Business Division 1 
Legislative Council Secretariat 
17 May 2012 
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244. Professor LIN Ping, Lingnan University, Hong Kong 
245. Professor Mark WILLIAMS, School of Accounting and 

Financing, Hong Kong Polytechnic University  
246. Professor Michael JACOBS, Distinguished Research Professor of 

Law, DePaul University College of Law  
247. Professor Michal Gal, Professor and Vice Dean, University of 

Haifa School of Law 
248. Professor Morten HVIID, Professor of Competition Law, Centre 

for Competition Policy, University of East Anglia 
249. Professor Richard WHISH, King's College London 
250. Professor Rudolph PERITZ, New York Law School 
251. Professor Toshiaki Takigawa, Kansai University, Osaka 
252. Professor WANG Xianlin, Professor and Associate Dean, 

Shanghai Jiaotong University KoGuan Law School 
253. Professor WANG Xiaoye, Professor and Director of Economic 

Law Department, Institute of Law, Chinese Academy of Social 
Sciences 

254. Professor XU Shiying, Professor and Director of Competition 
Law Institute, East China University of Political Science and Law, 
Shanghai 

255. Profit Gem Jewellery (Group)  
256. Property Agencies Association 
257. Prorsum Group Holdings Limited  
258. Providence Enterprise Limited  
259. Qiann Designs Limited 
260. Rebeau Jewellery (H. K.) Limited 
261. Red Lemon Incorporation  
262. Reed Exhibitions Limited  
263. Regent Lane Ltd.  
264. Regent Silverware Manufacturing Ltd. 
265. Richard Jewelry Company Limited  
266. Rio Pearl  
267. ROMUS Ltd. 
268. Savantas Policy Institute 
269. Savantas Youth Service Group (Southern District) 
270. Simon W.F. Ng & Company  
271. Sincere Overseas Jewellery Ltd.  
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272. Sinojewel (HK) Limited 
273. SME Committee of Liberal Party 
274. SME Forum  
275. Sonca Products Ltd.  
276. Spencer Diamonds Company Limited 
277. Sunart Limited 
278. Sunning Holdings Limited 
279. Sunny Creations Ltd. 
280. Tai Pan Bread & Cakes Company  
281. Task Force on Competition Law 
282. Taxi & P.L.B Concern Group 
283. Technic International Jewellery Company Limited  
284. Technical (HK) Manufacturing Limited 
285. The Alternative Investment Management Association 
286. The American Chamber of Commerce in Hong Kong 
287. The Association of Architectural Practices Ltd.  
288. The Association of Consulting Engineers of Hong Kong   
289. The British Chamber of Commerce in Hong Kong 
290. The Chinese General Chamber of Commerce 
291. The Chinese Manufacturers' Association of Hong Kong 
292. The Chiu Chau Plastic Manufacturers Association Co., Ltd.  
293. The Dairy Farm Company Ltd  
294. The Federation of Hong Kong Footwear Ltd.  
295. The Federation of Hong Kong Watch Trades & Industries Ltd. 
296. The Hong Kong Association of Banks  
297. The Hong Kong Association of International Co-operation of 

Small and Medium Enterprises 
298. The Hong Kong Chamber of Small and Medium Business Ltd 
299. The Hong Kong Chinese Importers' & Exporters' Association 
300. The Hong Kong Electronic Industries Association 
301. The Hong Kong Energy Conservation Association 
302. The Hong Kong Exporters' Association 
303. The Hong Kong Federation of Insurers  
304. The Hong Kong General Chamber of Small & Medium Business 
305. The Hong Kong Institute of Architects 
306. The Hong Kong Jewellers' & Goldsmiths' Association Ltd.  
307. The Hong Kong Metals Manufacturers Association 
308. The Hongkong and Shanghai Banking Corporation Limited  
309. The International Association of CFOs and Corporate Treasurers 

(China) Limited 
310. The Law Society of Hong Kong  
311. The Lion Rock Institute 
312. The Professional Commons 
313. The Professional Validation Council of Hong Kong Industries 
314. The Real Estate Developers Association of Hong Kong 
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315. The Toys Manufacturers' Association of Hong Kong 
316. Thousand Million Jewellery Manufacturing Limited 
317. Tin Yin Jewellery (HK) Limited 
318. Tomson Holdings Limited 
319. Top Quality (H.K.) Co. Ltd. 
320. Topchoice Industries Limited  
321. TOY2R (HK) Limited  
322. Treasure Glory Asia Limited 
323. Treasure Will Limited 
324. Trendy Asia Limited 
325. Tuen Mun District Council  
326. UBM Asia Limited  
327. Universe Watch Trading Co. Ltd. 
328. Vista Jewelry Limited 
329. Waddy Jewellery Co., Ltd.  
330. WCJ International Limited  
331. WE marketing group  
332. Wing Hang Diamond Company Limited  
333. Wings Trading (HK) Co. Ltd. 
334. Winning Metal Manufacturing Company Limited  
335. Wiseville International Ltd. 
336. Woo Leung Lee Jewellery Company Limited  
337. World Essense Holdings Limited  
338. Wu Leung Lee (Man Yick) Jewellery Company  
339. Yah Chiu Jade  
340. Yat Chow Pearls & Gems Company 
341. Yeung's Manufacturing Ltd. 
342. Yip Design Ltd.  
343. Yorkmass Limited  
344. Young DAB 
345. Yuk Oi Trading Company 
346. Zigen Pharmaceutical Ltd  
347. Zurich Insurance Company Limited 
348. 支持競爭法立法關注組 
349. 打破政府壟斷大聯盟 
350. 港粵中小企聯合會  
351. 鄭頌穎 

 

 



 

Bills Committee on Competition Bill 
 

Committee Stage Amendments  
 
 
     

     Competition Bill 
 

Committee Stage 
 

Amendments to be moved by the Secretary for Commerce and Economic 
Development 

 
 
 

Clause Amendment Proposed 

2 By renumbering the clause as clause 2(1).  

 

2(1) By deleting the definition of “shadow director” and substituting— 

 ““shadow director” (幕後董事), in relation to a company, 

means a person in accordance with whose directions 

or instructions all the directors or a majority of the 

directors of the company are accustomed to act, but a 

person is not to be regarded as a shadow director by 

reason only that all the directors or a majority of the 

directors act on advice given by that person in a 

professional capacity;”. 

 
2(1) By deleting the definitions of “Broadcasting Authority”, 

“competition regulator” and “Telecommunications Authority”. 

 
2(1) By adding— 

 ““Communications Authority” (通訊事務管理局) means the 

Communications Authority established by section 3 of 

the Communications Authority Ordinance (Cap. 616);

Appendix III
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 “company secretary” ( 公司秘書 ) includes any person 

occupying the position of company secretary, by 

whatever name called; 

 “competition authority” (競爭事務當局) means— 

(a) the Commission; or 

(b) the Communications Authority; 

 “serious anti-competitive conduct” (嚴重反競爭行為) means 

any conduct that consists of any of the following or 

any combination of the following— 

(a) fixing, maintaining, increasing or 

controlling the price for the supply of 

goods or services; 

(b) allocating sales, territories, customers or 

markets for the production or supply of 

goods or services; 

(c) fixing, maintaining, controlling, 

preventing, limiting or eliminating the 

production or supply of goods or 

services; 

(d) bid-rigging; 

Note— 

See also subsection (2).”. 

 

2(1) In the Chinese text, in the definition of “競委會資金”, by deleting 

“金。” and substituting “金；”. 

 

2 By adding— 

 “(2) For the purposes of the definition of “serious 
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anti-competitive conduct”— 

“bid-rigging” (圍標) means— 

(a) an agreement— 

(i) that is made between or among 2 

or more undertakings whereby 

one or more of those undertakings 

agrees or undertakes not to 

submit a bid or tender in response 

to a call or request for bids or 

tenders, or agrees or undertakes to 

withdraw a bid or tender 

submitted in response to such a 

call or request; and 

(ii) that is not made known to the 

person calling for or requesting 

bids or tenders at or before the 

time when a bid or tender is 

submitted or withdrawn by a 

party to the agreement or by an 

entity controlled by any one or 

more of the parties to the 

agreement; or 

(b) a submission, in response to a call or 

request for bids or tenders, of bids or 

tenders that are arrived at by an 

agreement— 

(i) that is made between or among 2 

or more undertakings; and 

(ii) that is not made known to the 

person calling for or requesting 
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bids or tenders at or before the 

time when a bid or tender is 

submitted or withdrawn by a 

party to the agreement or by an 

entity controlled by any one or 

more of the parties to the 

agreement; 

“goods” (貨品) includes real property; 

“price” (價格 ) includes any discount, rebate, allowance, 

price concession or other advantage in relation to the 

supply of goods or services; 

“supply” (供應)— 

(a) in relation to goods, means sell, rent, 

lease or otherwise dispose of the goods, 

an interest in the goods or a right to the 

goods, or offer so to dispose of the 

goods or of such an interest or right; and

(b) in relation to services, means sell, rent or 

otherwise provide the services or offer 

so to provide the services. 

(3) A note located in the text of this Ordinance is 

provided for information only and has no legislative effect.”.

 

6 By deleting subclause (2). 

  

7 In the heading, by adding “and “effect”” before “of”. 

 

7 By adding— 

 “(3) If an agreement, concerted practice or decision 

has more than one effect, it has the effect of preventing, 



5 

 

restricting or distorting competition under this Ordinance if 

one of its effects is to prevent, restrict or distort 

competition.”. 

 

10 By deleting subclause (1) and substituting— 

 “(1) Before making a decision on an application 

made under section 9, the Commission must— 

(a) in order to bring the application to the 

attention of those the Commission 

considers likely to be affected by the 

decision, publish notice of the 

application— 

(i) through the Internet or a similar 

electronic network; and 

(ii) in any other manner the 

Commission considers 

appropriate; and 

(b) consider any representations about the 

application that are made to the 

Commission.”. 

 

12(2) By adding “to the extent of the first conduct rule or this Part, and”

after “only”. 

 

14(2)(a) By deleting “give notice in writing in any manner it considers 

appropriate for bringing the proposed rescission to the attention of 

those undertakings it considers likely to be affected by the proposed 

rescission” and substituting “in order to bring the proposed 

rescission to the attention of those undertakings the Commission 

considers likely to be affected by it, publish notice of the proposed 

rescission”. 
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14 By adding— 

 “(2A) The notice referred to in subsection (2) must be 

published— 

(a) through the Internet or a similar 

electronic network; and 

(b) in any other manner the Commission 

considers appropriate.”. 

 

14(3) By deleting “a notice” and substituting “the notice published”. 

 

14(3) By deleting “given” and substituting “published”. 

 

14(4)(a) By deleting “given” and substituting “published”. 

 

16 By deleting subclause (1) and substituting— 

 “(1) Before issuing a block exemption order, the 

Commission must— 

(a) in order to bring the proposed block 

exemption order to the attention of those 

the Commission considers likely to be 

affected by it, publish notice of the 

proposed block exemption order— 

(i) through the Internet or a similar 

electronic network; and 

(ii) in any other manner the 

Commission considers 

appropriate; and 

(b) consider any representations about the 

proposed block exemption order that are 

made to the Commission.”. 
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20 By deleting subclause (2) and substituting— 

 “(2) Before varying or revoking a block exemption 

order, the Commission must— 

(a) in order to bring the proposed variation 

or revocation to the attention of those the 

Commission considers likely to be 

affected by it, publish notice of the 

proposed variation or revocation— 

(i) through the Internet or a similar 

electronic network; and 

(ii) in any other manner the 

Commission considers 

appropriate; and 

(b) consider any representations about the 

proposed variation or revocation that are 

made to the Commission.”. 

 

21 By adding— 

“(2A) Without limiting the matters that may be taken 

into account in determining whether an undertaking has a 

substantial degree of market power in a market, the following 

matters may be taken into consideration in any such 

determination— 

(a) the market share of the undertaking; 

(b) the undertaking’s power to make pricing 

and other decisions; 

(c) any barriers to entry to competitors into 

the relevant market; and 

(d) any other relevant matters specified in 

the guidelines issued under section 35
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for the purposes of this paragraph.”. 

 

22 In the heading, by adding “and “effect”” before “of”. 

 

22 By adding— 

 “(3) If conduct has more than one effect, it has the 

effect of preventing, restricting or distorting competition 

under this Ordinance if one of its effects is to prevent, restrict 

or distort competition.”. 

 

25 By deleting subclause (1) and substituting— 

 “(1) Before making a decision on an application 

made under section 24, the Commission must— 

(a) in order to bring the application to the 

attention of those the Commission 

considers likely to be affected by the 

decision, publish notice of the 

application— 

(i) through the Internet or a similar 

electronic network; and 

(ii) in any other manner the 

Commission considers 

appropriate; and 

(b) consider any representations about the 

application that are made to the 

Commission.”. 

 

27(2) By adding “to the extent of the second conduct rule or this Part, 

and” after “only”. 
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27(2) In the Chinese text, by deleting “凡” and substituting “如”. 

 

29(2) In the Chinese text, by deleting “取消決定” and substituting “取消

任何決定”. 

 

29(2)(a) By deleting “give notice in writing in any manner it considers 

appropriate for bringing the proposed rescission to the attention of 

those undertakings it considers likely to be affected by the proposed 

rescission” and substituting “in order to bring the proposed 

rescission to the attention of those undertakings the Commission 

considers likely to be affected by it, publish notice of the proposed 

rescission”. 

 

29 By adding— 

 “(2A) The notice referred to in subsection (2) must be 

published— 

(a) through the Internet or a similar 

electronic network; and 

(b) in any other manner the Commission 

considers appropriate.”. 

 

29(3) By deleting “a notice” and substituting “the notice published”. 

 

29(3) By deleting “given” and substituting “published”. 

 

29(4)(a) By deleting “given” and substituting “published”. 

 

29(7) In the Chinese text, by adding “的” before “生效”. 

 

33(2) In the Chinese text, by adding “藉決議通過” before “修訂該命令”.
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33(3) In the Chinese text, by deleting “屆會期” and substituting “會期”. 

 

33(5) In the Chinese text, by deleting “屆會期” and substituting “會期”. 

 

34 By deleting subclause (3) and substituting— 

 “(3) The Commission must make the register 

available for inspection by any person— 

(a) at the offices of the Commission during 

ordinary business hours; 

(b) through the Internet or a similar 

electronic network; and 

(c) in any other manner the Commission 

considers appropriate.”. 

 

35(4) By adding “the Legislative Council and” after “consult”. 

 

35 By deleting subclause (5) and substituting— 

 “(5) The Commission must make available copies 

of all guidelines issued under this section and of all 

amendments made to them— 

(a) at the offices of the Commission during 

ordinary business hours; 

(b) through the Internet or a similar 

electronic network; and 

(c) in any other manner the Commission 

considers appropriate. 

(6) A person does not incur any civil or criminal 

liability only because the person has contravened any 

guidelines issued under this section or any amendments made 
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to them. 

(7) If, in any legal proceedings, the Tribunal or any 

other court is satisfied that a guideline is relevant to 

determining a matter that is in issue— 

(a) the guideline is admissible in evidence in 

the proceedings; and 

(b) proof that a person contravened or did 

not contravene the guideline may be 

relied on by any party to the proceedings 

as tending to establish or negate the 

matter. 

(8) Guidelines issued under this section and all 

amendments made to them are not subsidiary legislation.”. 

 

39(1)(c) By adding “or the Tribunal” before “has”. 

 

41(2)(a) In the Chinese text, by deleting “複本” and substituting “副本”.  

 

45 By deleting subclause (2) and substituting— 

“(2) No statement made by a person— 

(a) in giving any explanation or further 

particulars about a document; or 

(b) in answering any question, 

under this Division is admissible against that person in 

proceedings referred to in subsection (3) unless, in the 

proceedings, evidence relating to the statement is adduced, or 

a question relating to it is asked, by that person or on that 

person’s behalf.”.  

 

48 By renumbering the clause as clause 48(1). 
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48(1) By adding “authorizing a person specified in the warrant, and any 

other persons who may be necessary to assist in the execution of the 

warrant,” after “warrant”. 

 

48 By adding— 

 “(2) A warrant under subsection (1) may be issued 

subject to any conditions specified in it that apply to the 

warrant itself or to any further authorization under it (whether 

granted under its terms or any provision of this Ordinance).”.

 

50(1) By deleting “named” and substituting “specified”. 

 

50 By deleting subclauses (2) and (3). 

 

53(1)(a) In the Chinese text, by deleting “後果” and substituting “實情”. 

 

56(2) In the Chinese text, by deleting “並非” and substituting “在其他情

況下”. 

 

56 In the Chinese text, by deleting subclause (3) and substituting— 

“(3) 在競委會發給上述核證副本之前，該會須在

該會認為適當的時間及地點，容許在其他情況下對該文

件享有管有權的人或該人所授權的人，查閱和複製該文

件，或摘錄其內容。”. 

 

56(4) In the Chinese text, by deleting “法庭” and substituting “法院”. 

 

New By adding— 

“57A. Legal professional privilege 
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(1) Subject to subsection (2), this Part does not 

affect any claims, rights or entitlements that would, but for 

this Part, arise on the ground of legal professional privilege. 

(2) Subsection (1) does not affect any requirement 

under this Ordinance to disclose the name and address of a 

client of a counsel or solicitor.”. 

 

58(3) By adding “the Legislative Council and” after “consult”. 

 

58 By deleting subclause (4) and substituting— 

 “(4) The Commission must make available copies 

of all guidelines issued under this Part and of all amendments 

made to them— 

(a) at the offices of the Commission during 

ordinary business hours; 

(b) through the Internet or a similar 

electronic network; and 

(c) in any other manner the Commission 

considers appropriate. 

(5) A person does not incur any civil or criminal 

liability only because the person has contravened any 

guidelines issued under this Part or any amendments made to 

them. 

(6) If, in any legal proceedings, the Tribunal or any 

other court is satisfied that a guideline is relevant to 

determining a matter that is in issue— 

(a) the guideline is admissible in evidence in 

the proceedings; and 

(b) proof that a person contravened or did 

not contravene the guideline may be 

relied on by any party to the proceedings 
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as tending to establish or negate the 

matter. 

(7) Guidelines issued under this Part and all 

amendments made to them are not subsidiary legislation.”. 

 

59 By adding— 

 “(1A) The action referred to in subsection (1)(a) does 

not include making a payment to the Government.”. 

 

61(1)(b) In the English text, by adding “new” before “commitment”. 

 

63 By deleting subclause (3) and substituting— 

 “(3) The Commission must make the register 

available for inspection by any person— 

(a) at the offices of the Commission during 

ordinary business hours; 

(b) through the Internet or a similar 

electronic network; and 

(c)  in any other manner the Commission 

considers appropriate.”. 

 

66 By deleting subclause (1) and substituting— 

 “(1) Subsection (2) applies where— 

(a) the Commission has reasonable cause to 

believe that— 

(i) a contravention of the first 

conduct rule has occurred and the 

contravention involves serious 

anti-competitive conduct; or  

(ii) a contravention of the second 

conduct rule has occurred; and 
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(b) the Commission has not yet brought

proceedings in the Tribunal in respect of 

the contravention.”. 

 

66(3) By deleting paragraph (a). 

 

66 By adding— 

 “(4) The action that may be specified by the 

Commission under subsection (3)(b) does not include making 

a payment to the Government.”. 

 

77 By deleting everything after “the infringement notice” and 

substituting— 

“— 

(a) through the Internet or a similar 

electronic network; and 

(b) in any other manner the Commission 

considers appropriate.”. 

 

78 By deleting the definition of “Commission”. 

 

78 In the definition of “officer”, in paragraph (a), by adding 

“company” before “secretary”. 

 

78 In the Chinese text, in the definition of “高級人員”, in paragraph 

(b), by deleting “員；” and substituting “員。”. 

 

80 By deleting subclause (3) and substituting— 

 “(3) A notice under subsection (2) must specify the 

period within which representations may be made to the 
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Commission about the proposed termination. 

(4) The period specified for the purpose of 

subsection (3) must be a period of at least 30 days beginning 

after the day on which the notice is given. 

(5) Before terminating a leniency agreement, the 

Commission must consider any representations about the 

proposed termination that are made to it.”. 

 

In Part 4, by adding— New 

“Division 4—Warning Notices 

80A. Warning notices 

(1) If the Commission has reasonable cause to 

believe that— 

(a) a contravention of the first conduct rule 

has occurred; and 

(b) the contravention does not involve 

serious anti-competitive conduct, 

the Commission must, before bringing proceedings in the 

Tribunal against the undertaking whose conduct is alleged to 

constitute the contravention, issue a notice (a “warning 

notice”) to the undertaking. 

(2) A warning notice must— 

(a) describe the conduct (the “contravening 

conduct”) that is alleged to constitute the 

contravention; 

(b) identify the undertaking (the 

“contravening undertaking”) that has 

engaged in the contravening conduct; 

(c) identify the evidence or other materials 

that the Commission relies on in support 
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of its allegations; 

(d) state— 

(i) that the Commission requires the 

contravening undertaking to cease 

the contravening conduct within 

the period (the “warning period”) 

specified in the notice, and not to 

repeat that conduct after the 

warning period; 

(ii) that, if the contravening conduct 

continues after the expiry of the 

warning period, the Commission 

may bring proceedings in the 

Tribunal against the contravening 

undertaking in respect of the 

contravening conduct; and 

(iii) that, if the contravening 

undertaking repeats the 

contravening conduct after the 

expiry of the warning period, the 

Commission may bring 

proceedings in the Tribunal 

against the contravening 

undertaking in respect of the 

contravening conduct and the 

repeated conduct; and 

(e) indicate the manner in which the 

contravening undertaking may cease the 

contravening conduct. 

(3) In determining the warning period, the 

Commission must have regard to the amount of time which 
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the contravening undertaking is likely to require to cease the 

contravening conduct. 

(4) After the expiry of the warning period— 

(a) if the Commission has reasonable cause 

to believe that the contravening conduct 

continues after the expiry, the 

Commission may bring proceedings in 

the Tribunal against the contravening 

undertaking in respect of the 

contravening conduct; and 

(b) if the Commission has reasonable cause 

to believe that the contravening 

undertaking repeats the contravening 

conduct after the expiry, the 

Commission may bring proceedings in 

the Tribunal against the contravening 

undertaking in respect of the 

contravening conduct and the repeated 

conduct. 

(5) To avoid doubt, proceedings under subsection 

(4) may not be brought in respect of any period that precedes 

the warning period. 

(6) The Commission may, either of its own 

volition or on application made to it in writing, extend the 

warning period specified in a warning notice if it considers 

that there is a good reason for doing so. 

(7) An application for an extension under 

subsection (6) must be made before the expiry of the period 

sought to be extended.”. 

 

81 In the definition of “reviewable determination”, by adding— 
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 “(ba) a decision relating to the issue of a block exemption 

order, made by the Commission under section 15; 

(bb) a decision relating to the variation or revocation of a 

block exemption order, made by the Commission 

under section 20;”. 

 

84 By deleting subclause (3) and substituting— 

 “(3) On the hearing of the case, the Court of Appeal 

may— 

(a) determine the question stated; 

(b) amend the case or require the Tribunal to 

amend the case in any manner the Court 

specifies; or 

(c) remit the case to the Tribunal for 

reconsideration in the light of the 

decision of the Court.”. 

 

91 By deleting subclause (3) and substituting— 

 “(3) The amount of a pecuniary penalty imposed 

under subsection (1) in relation to conduct that constitutes a 

single contravention may not exceed in total— 

(a) subject to paragraph (b), 10% of the 

turnover of the undertaking concerned

for each year in which the contravention 

occurred; or 

(b) if the contravention occurred in more 

than 3 years, 10% of the turnover of the 

undertaking concerned for the 3 years in 

which the contravention occurred that 

saw the highest, second highest and third 

highest turnover.”. 
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91 By deleting subclause (4) and substituting— 

 “(4) In this section— 

“turnover” (營業額) means the total gross revenues of an 

undertaking obtained in Hong Kong; 

“year” (年度) means the financial year of an undertaking or, 

if the undertaking does not have a financial year, a 

calendar year.”.  

 

92(3) In the Chinese text, by deleting “請。” and substituting “請，”. 

 

94(1) In the Chinese text, by deleting “開支或” and substituting “開支

及”. 

 

99(2)(b) By adding “or provisional liquidator” after “liquidator”. 

 

101(2)(c) In the Chinese text, by deleting “該人” and substituting “某人”. 

 

104 In the definition of “follow-on action”, by deleting “108(1);” and 

substituting “108(1).”. 

 

104 By deleting the definition of “stand-alone action”. 

 

106 By deleting everything after “if” and substituting— 

“— 

(a) the cause of action is the defendant’s 

contravention, or involvement in a 

contravention, of a conduct rule; or 

(b) the proceedings are founded on more 

than one cause of action and any of the 
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causes of action is the defendant’s 

contravention, or involvement in a 

contravention, of a conduct rule.”. 

 

108 By deleting subclauses (2) and (3) and substituting— 

 “(2) Subject to section 115, a claim to which this 

section applies may only be made in proceedings brought in 

the Tribunal, whether or not the cause of action is solely the 

defendant’s contravention, or involvement in a contravention, 

of a conduct rule.”.  

 

108(4) By adding— 

 “(ab) the Court of First Instance has decided, in any 

proceedings transferred to it by the Tribunal under 

section 115A(3), that the act is a contravention of a 

conduct rule;”. 

 

108(4)(b) By adding “or the Court of First Instance” after “Tribunal”. 

 

108(4)(c) By deleting “and” and substituting “or”. 

 

109(1) By deleting paragraph (a) and substituting— 

 “(a) in the case of a decision of the Tribunal, the period 

during which an appeal may be made to the Court of 

Appeal under section 153;  

(ab) in the case of a decision of the Court of First Instance, 

the period during which an appeal may be made to the 

Court of Appeal; and”. 

 

109(1) By adding “, (ab)” after “paragraph (a)”. 

 



22 

 

109 By deleting subclause (2) and substituting— 

 “(2) Despite subsection (1), the Court of First 

Instance or the Tribunal may, on the application of the party 

seeking to bring the proceedings, permit proceedings for a 

follow-on action to be brought within any period specified in 

subsection (1).”. 

 

Part 7 
 

By deleting Division 3. 

 

114 By deleting the clause. 

 

By deleting the clause and substituting— 115 

“115. Transfer of proceedings from 
Court of First Instance  
to Tribunal 

(1) Subject to subsection (2), the Court of First 

Instance must transfer to the Tribunal so much of the

proceedings before the Court that are within the jurisdiction 

of the Tribunal. 

(2) Subsection (1) does not apply to any 

proceedings that— 

(a) are within the jurisdiction of the 

Tribunal under section 141(1)(f); and 

(b) the Court of First Instance considers 

should not, in the interests of justice, be 

transferred to the Tribunal. 

(3) Without limiting subsection (1) but subject to 

section 115B(2), if, in any proceedings before the Court of 

First Instance, a contravention, or involvement in a 

contravention, of a conduct rule is alleged as a defence, the 

Court must, in respect of the allegation, transfer to the 
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Tribunal so much of those proceedings that are within the 

jurisdiction of the Tribunal. 

(4) The practice and procedure of the Tribunal 

apply to the proceedings transferred by the Court of First 

Instance under subsection (1) or (3). 

115A. Transfer of proceedings from 
Tribunal to Court of  
First Instance 

(1) The Tribunal must transfer to the Court of First 

Instance so much of the proceedings brought in the Tribunal 

that are within the jurisdiction of the Court but are not within 

the jurisdiction of the Tribunal. 

(2) Subject to subsection (1), the Tribunal may 

transfer to the Court of First Instance any proceedings 

brought in the Tribunal but only if— 

(a) those proceedings are within the 

jurisdiction of the Tribunal under section 

141(1)(f); and 

(b) the Tribunal considers that those 

proceedings should, in the interests of 

justice, be transferred to the Court. 

(3) If the Court of First Instance transfers any 

proceedings to the Tribunal under section 115(3), the 

Tribunal may transfer back to the Court so much of those 

proceedings that the Tribunal considers should, in the 

interests of justice, be transferred back to the Court. 

(4) The practice and procedure of the Court of First 

Instance apply to the proceedings transferred by the Tribunal 

under subsection (1), (2) or (3). 

115B. No further transfer of proceedings 
from Court of First Instance  
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to Tribunal 

(1) If the Tribunal transfers any proceedings to the 

Court of First Instance under section 115A(2), the Court must 

not transfer back those proceedings to the Tribunal. 

(2) If the Tribunal transfers any proceedings to the 

Court of First Instance under section 115A(3)— 

(a) section 115(3) does not apply to those 

proceedings; and  

(b) the Court must not transfer back those 

proceedings to the Tribunal. 

115C. No further transfer of proceedings 
from Tribunal to Court  
of First Instance 

If the Court of First Instance transfers any proceedings 

to the Tribunal under section 115(1), the Tribunal must not 

transfer back those proceedings to the Court.”. 

 

116 By deleting subclauses (2), (3) and (4) and substituting— 

 “(2) If the Tribunal makes an order transferring 

proceedings to the Court of First Instance under section 

115A, it may make an order for costs prior to the transfer and 

of the transfer.”. 

 

117 In the heading, by adding “or Tribunal” after “Instance”. 

 

117 By deleting subclause (1) and substituting— 

 “(1) In any proceedings before the Court of First 

Instance or the Tribunal in which a contravention, or 

involvement in a contravention, of a conduct rule is alleged, 

the Court or the Tribunal may, either of its own motion or on 

application by a party to the proceedings, refer the alleged 
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contravention or alleged involvement to the Commission for 

investigation under this Ordinance.”. 

 

117(2) By adding “, or alleged involvement in a contravention,” after 

“contravention”. 

 

118 By deleting subclauses (1) and (2) and substituting— 

 “(1) This section applies to proceedings under this 

Part before the Court of First Instance or the Tribunal in 

which a contravention, or involvement in a contravention, of 

a conduct rule is alleged in relation to a particular act. 

(2) Subject to subsection (2A), in such proceedings 

the Court of First Instance or the Tribunal (as the case 

requires) is bound by an earlier decision of the Court or 

Tribunal that the act in question is a contravention, or 

involvement in a contravention, of the conduct rule. 

(2A) Subsection (2) does not apply in relation to a 

decision of the Court of First Instance or the Tribunal until 

the period specified in subsection (3) has expired.”. 

 

118(3) By deleting “(2)” and substituting “(2A)”. 

 

118(3) By deleting “any such” and substituting “such an”. 

 

119 By deleting subclauses (1) and (2) and substituting— 

 “(1) This section applies to proceedings involving 

an alleged contravention, or alleged involvement in a 

contravention, of a conduct rule, before the specified Court or 

the Tribunal, that are brought by a person other than the 

Commission. 

(2) The Commission may, with the leave of the 
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specified Court or the Tribunal, and subject to any conditions 

imposed by the specified Court or the Tribunal, intervene in 

any such proceedings.”. 

 

119 By adding— 

 “(5) In this section— 

“specified Court” (指明法院) means— 

(a) the Court of Final Appeal; 

(b) the Court of Appeal; or 

(c) the Court of First Instance.”. 

 

120 By deleting the clause and substituting— 

 “120. Commission may participate 
in proceedings 

(1) The Commission may, with the leave of or at 

the invitation of the specified Court or the Tribunal (as the 

case requires), participate in proceedings before the specified 

Court or the Tribunal involving an alleged contravention, or 

alleged involvement in a contravention, of a conduct rule that 

have been brought by another person and, in particular 

may— 

(a) make written submissions to the 

specified Court or the Tribunal; or 

(b) apply for, or join an application for, the 

adjournment of the proceedings pending 

the completion of the Commission’s 

investigation into the alleged 

contravention or involvement that is in 

issue in the proceedings. 

(2) In this section— 
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“specified Court” (指明法院) means— 

(a) the Court of Final Appeal; 

(b) the Court of Appeal; or 

(c) the Court of First Instance.”. 

 

121 In the definition of “specified person”, by deleting paragraphs (d), 

(e), (f), (g) and (h) and substituting— 

 “(d) the Communications Authority; 

(e) any person who is or was a member of the 

Communications Authority; 

(f) any person who is or was a member of a committee of 

the Communications Authority, appointed under 

section 17 of the Communications Authority 

Ordinance (Cap. 616); 

(g) any person who is or was a public officer serving in 

the Office of the Communications Authority;  

(h) any person who is or was an employee or agent of the 

Office of the Communications Authority; or”. 

 

123(1) By deleting “, the Telecommunications Authority and the 

Broadcasting Authority” and substituting “and the Communications 

Authority”. 

 

125(1)(h) By deleting “regulator” and substituting “authority”. 

 

125(2)(c)(i) By adding “company” before “secretary”. 

 

139(2) By deleting “may” and substituting “is to”. 

 

141(1) In paragraph (a), by adding “, or alleged involvements in 
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contraventions,” after “contraventions”. 

 

141(1) In paragraph (c), by adding “, or involvements in contraventions,”

after “contraventions”. 

 

141(1) By adding— 

 “(ca) allegations of contraventions, or involvements in 

contraventions, of the conduct rules raised as a 

defence;”. 

 

141(1) By deleting paragraph (f) and substituting— 

 “(f) any matter related to a matter referred to in paragraph 

(a), (b), (c), (ca), (d)  or (e) if the matters arise out of 

the same or substantially the same facts.”. 

 

142(2)(a) By deleting “in civil or criminal proceedings”. 

 

149(1) By deleting everything before paragraph (a) and substituting— 

 “(1) A finding of any fact by the Court of First 

Instance in any proceedings transferred to it by the Tribunal 

under section 115A(3), which is relevant to an issue arising in 

any other proceedings, either in the Court or in the Tribunal, 

relating to a contravention, or involvement in a 

contravention, of a conduct rule, is evidence of that fact in

those other proceedings if—”. 

 

153 By deleting subclauses (1), (2) and (3) and substituting— 

 “(1) Subject to subsection (2) and section 153A, an 

appeal lies as of right to the Court of Appeal against any 

decision (including a decision as to the amount of any 

compensatory sanction or pecuniary penalty), determination 
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or order of the Tribunal made under this Ordinance. 

(2) An appeal does not lie— 

(a) against an order of the Tribunal allowing 

an extension of time for appealing 

against a decision, determination or 

order of the Tribunal; 

(b) against a decision, determination or 

order of the Tribunal if it is provided by 

any Ordinance or by the rules of the 

Tribunal made under section 156 that the 

decision, determination or order is final; 

or 

(c) without the leave of the Court of Appeal

or the Tribunal, against an order of the 

Tribunal made with the consent of the 

parties or relating only to costs that are 

left to the discretion of the Tribunal. 

(3) Rules of the Tribunal made under section 156 

may provide for decisions, determinations or orders of any 

prescribed description to be treated for any prescribed 

purpose connected with appeals to the Court of Appeal as 

final or interlocutory. 

(3A) An appeal does not lie against a decision of the 

Court of Appeal as to whether a decision, determination or

order of the Tribunal is, for any purpose connected with an 

appeal to the Court, final or interlocutory.”. 

 

New In Part 10, in Division 3, by adding— 

 “153A. Leave to appeal required for 
interlocutory appeals 
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(1) Except as provided by the rules of the Tribunal 

made under section 156, an appeal does not lie to the Court of 

Appeal against any interlocutory decision, determination or 

order of the Tribunal unless leave to appeal has been granted 

by the Court of Appeal or the Tribunal. 

(2) Rules of the Tribunal made under section 156 

may specify an interlocutory decision, determination or order 

of any prescribed description as being an interlocutory 

decision, determination or order to which subsection (1) does 

not apply and accordingly an appeal lies as of right against 

the decision, determination or order. 

(3) Leave to appeal for the purpose of subsection 

(1) may be granted— 

(a) in respect of a particular issue arising out 

of the interlocutory decision, 

determination or order; and 

(b) subject to any conditions that the Court 

of Appeal or the Tribunal considers 

necessary in order to secure the just, 

expeditious and economical disposal of 

the appeal. 

(4) Leave to appeal may only be granted under 

subsection (1) if the Court of Appeal or the Tribunal is 

satisfied that— 

(a) the appeal has a reasonable prospect of 

success; or 

(b) there is some other reason in the 

interests of justice why the appeal should 

be heard.”. 

 

155(3) By deleting “in any criminal or civil proceedings”. 
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157 By deleting the clause. 

 

158  
 

In the heading, by deleting “Telecommunications” and substituting 

“Communications”. 

 

158(1) By deleting “Telecommunications Authority” and substituting 

“Communications Authority”. 

 

158(1) By deleting paragraphs (a) and (b) and substituting— 

 “(a) licensees under the Telecommunications Ordinance 

(Cap. 106) or the Broadcasting Ordinance (Cap. 562);

(b) persons who, although not such licensees, are persons 

whose activities require them to be licensed under the 

Telecommunications Ordinance (Cap. 106) or the 

Broadcasting Ordinance (Cap. 562); or”. 

 

158(2) By deleting “Telecommunications” and substituting 

“Communications”. 

 

159 By deleting the clause. 

 

160 By deleting the clause and substituting— 

 “160. Transfer of competition matter 
between competition 
authorities 

(1) Where one competition authority is performing 

a function in relation to a competition matter and another 

competition authority also has jurisdiction to perform 

functions in relation to that matter, the 2 competition 

authorities may agree that the matter be transferred to and be 
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dealt with by one of them. 

(2) Where more than one competition authority has 

jurisdiction to perform functions in relation to a competition 

matter, if one of them is performing or has performed a 

function in relation to that matter, then, unless there is an 

agreement of a kind mentioned in subsection (1), the other 

competition authority must not perform any function in 

relation to that matter.”. 

 

161(1) By deleting “, the Telecommunications Authority and the 

Broadcasting Authority” and substituting “and the Communications 

Authority”. 

 

161(2) By deleting “may” and substituting “must”. 

 

161(3) By deleting “, the Telecommunications Authority and the 

Broadcasting Authority” and substituting “and the Communications 

Authority”. 

 

161 By adding— 

 “(3A) Before signing any Memorandum of 

Understanding, or any amendment to it, under this section, 

the Commission and the Communications Authority must 

consult the Legislative Council.”. 

 

161 By deleting the subclause (4) and substituting— 

 “(4) The Commission and the Communications 

Authority must, within 6 weeks after the Memorandum of 

Understanding, or any amendment to it, is signed by them, 

publish it in any manner they consider appropriate. 

(5) The Commission and the Communications 
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Authority must make available copies of any Memorandum 

of Understanding prepared and signed under this section and 

of all amendments made to it— 

(a) at their offices during ordinary business 

hours; 

(b) through the Internet or a similar 

electronic network; and 

(c) in any other manner they consider 

appropriate. 

(6) A Memorandum of Understanding prepared

and signed under this section and all amendments made to it 

are not subsidiary legislation.”. 

 

New  By adding— 

 “162A. Determination of turnover  
of undertaking 

(1) For the purposes of this Ordinance, the 

turnover of an undertaking is to be determined in accordance 

with the regulations made by the Secretary for Commerce 

and Economic Development under subsection (2). 

(2) The Secretary for Commerce and Economic 

Development may, by regulations published in the Gazette, 

provide for the determination of the turnover of an 

undertaking. 

(3) Without limiting subsection (2), the regulations 

made under that subsection may— 

(a) specify a period as the turnover period of 

an undertaking for the purpose of section 

5(4) or 6(3) of Schedule 1; 

(b) provide for different ways for the 
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determination of the turnover of an 

undertaking obtained in Hong Kong or 

outside Hong Kong; and 

(c) provide for different ways for the 

determination of the turnover of an 

undertaking in respect of different 

periods, including— 

(i) a calendar year; 

(ii) a financial year; and 

(iii) a period specified as the turnover 

period of the undertaking under 

paragraph (a).”. 

 

166(1)(d) By deleting subparagraph (ii) and substituting— 

 “(ii) by sending it by post in a letter addressed to the 

undertaking at any place in Hong Kong at which the 

undertaking carries on business or, if the undertaking’s 

address is unknown, addressed to the undertaking’s 

last known place of business;”.  

 

167(1)(b)(ii) By adding  “this Part or” after “under”.  

 

167(1)(b)(iii) By deleting “required” and substituting “ordered”. 

 

167(3) In the definition of “officer”, in paragraph (a), by adding 

“company” before “secretary”. 

 

172(3) In the Chinese text, by deleting “或” and substituting “及”. 

 

174(1) By adding “company” before “secretary” (wherever appearing). 
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176(1) By deleting “Authority” and substituting “(Miscellaneous 

Provisions)”. 

 

176(2) By deleting “Authority” and substituting “(Miscellaneous 

Provisions)”. 

 

176(2) In the Chinese text, by deleting “或保留” and substituting “及保

留”. 

 

176(3)(b) By deleting “Authority” and substituting “(Miscellaneous 

Provisions)”. 

 

176(5)(b) By deleting “that date” and substituting “the date on which the 

regulations are published in the Gazette”. 

 

Schedule 1  By deleting “& 36]” and substituting “, 36 & 162A]”. 

 

By deleting paragraph (a) and substituting— Schedule 1, 
section 1 

“(a) contributes to— 

(i) improving production or distribution; or  

(ii) promoting technical or economic progress, 

while allowing consumers a fair share of the resulting 

benefit;”. 

 

By adding— Schedule 1 

“4. Mergers 

(1) To the extent to which an agreement (either on 

its own or when taken together with another agreement) 

results in, or if carried out would result in, a merger, the first 
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conduct rule does not apply to the agreement. 

(2) To the extent to which conduct (either on its 

own or when taken together with other conduct) results in, or 

if engaged in would result in, a merger, the second conduct 

rule does not apply to the conduct. 

5. Agreements of lesser 
significance 

(1) The first conduct rule does not apply to— 

(a) an agreement between undertakings in 

any calendar year if the combined 

turnover of the undertakings for the 

turnover period does not exceed 

$200,000,000; 

(b) a concerted practice engaged in by 

undertakings in any calendar year if the 

combined turnover of the undertakings 

for the turnover period does not exceed 

$200,000,000; or 

(c) a decision of an association of 

undertakings in any calendar year if the 

turnover of the association for the 

turnover period does not exceed 

$200,000,000. 

(2) Subsection (1) does not apply to an agreement, 

a concerted practice, or a decision of an association of 

undertakings, that involves serious anti-competitive conduct.

(3) Subject to subsection (4), the turnover period of 

an undertaking is— 

(a) if the undertaking has a financial year, 

the financial year of the undertaking that 
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ends in the preceding calendar year; or 

(b) if the undertaking does not have a 

financial year, the preceding calendar 

year. 

(4) The turnover period of an undertaking is the 

period specified as such for the purpose of this subsection in 

the regulations made under section 162A(2) if— 

(a) for an undertaking that has a financial 

year— 

(i) the undertaking does not have a 

financial year that ends in the 

preceding calendar year; or 

(ii) the financial year of the 

undertaking that ends in the 

preceding calendar year is less 

than 12 months; or 

(b) for an undertaking that does not have a 

financial year— 

(i) the undertaking is not engaged in 

economic activity in the 

preceding calendar year; or 

(ii) the period in which the 

undertaking is engaged in 

economic activity in the 

preceding calendar year is less 

than 12 months. 

(5) In this section— 

“preceding calendar year” (對上公曆年) means the calendar 

year preceding the calendar year mentioned in 

subsection (1)(a), (b) or (c); 
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“turnover” (營業額)— 

(a) in relation to an undertaking that is not 

an association of undertakings, means 

the total gross revenues of the 

undertaking whether obtained in Hong 

Kong or outside Hong Kong; and 

(b) in relation to an association of 

undertakings, means the total gross 

revenues of all the members of the 

association whether obtained in Hong 

Kong or outside Hong Kong.  

6. Conduct of lesser significance 

(1) The second conduct rule does not apply to 

conduct engaged in by an undertaking the turnover of which 

does not exceed $40,000,000 for the turnover period. 

(2) Subject to subsection (3), the turnover period of 

an undertaking is— 

(a) if the undertaking has a financial year, 

the financial year of the undertaking that 

ends in the preceding calendar year; or 

(b) if the undertaking does not have a 

financial year, the preceding calendar 

year. 

(3) The turnover period of an undertaking is the 

period specified as such for the purpose of this subsection in 

the regulations made under section 162A(2) if— 

(a) for an undertaking that has a financial 

year— 

(i) the undertaking does not have a 

financial year that ends in the 
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preceding calendar year; or 

(ii) the financial year of the 

undertaking that ends in the 

preceding calendar year is less 

than 12 months; or 

(b) for an undertaking that does not have a 

financial year— 

(i) the undertaking is not engaged in 

economic activity in the 

preceding calendar year; or 

(ii) the period in which the 

undertaking is engaged in 

economic activity in the 

preceding calendar year is less 

than 12 months. 

(4) In this section— 

“preceding calendar year” (對上公曆年) means the calendar 

year preceding the calendar year in which the conduct 

mentioned in subsection (1) is engaged in;  

“turnover” (營業額) means the total gross revenues of an 

undertaking whether obtained in Hong Kong or 

outside Hong Kong.”. 

 

Schedule 2, 
section 1(a) 
 

By deleting “or”. 

Schedule 2, 
section 1(b) 
 

By deleting “61.” and substituting “61; or”. 
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Schedule 2, 
section 1 

By adding— 

“(c) accept a new commitment in substitution for such a 

commitment under section 61.”. 

 

Schedule 2, 
section 4 

By deleting everything after “or variation” and substituting— 

“— 

(a) through the Internet or a similar 

electronic network; and 

(b) in any other manner the Commission 

considers appropriate.”.  

 

Schedule 2, 
section 5 

By deleting paragraph (b) and substituting— 

“(b) publishing the notice— 

(i) through the Internet or a similar electronic 

network; and 

(ii) in any other manner the Commission considers 

appropriate, 

for the purpose of bringing the matter to which the 

notice relates to the attention of those the Commission 

considers likely to be affected by it.”. 

 

Schedule 2, 
section 9 
 

By deleting everything after “withdrawal” and substituting— 

“— 

(a) through the Internet or a similar 

electronic network; and 

(b) in any other manner the Commission 

considers appropriate.”.  

 

Schedule 2, 
section 10 

By deleting paragraph (b) and substituting— 

“(b) publishing the notice— 

(i) through the Internet or a similar electronic 
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network; and 

(ii) in any other manner the Commission considers 

appropriate, 

for the purpose of bringing the matter to which the 

notice relates to the attention of those the Commission 

considers likely to be affected by it.”. 

 

Schedule 2, 
section  
12(2)(b) 

 

By deleting “and”. 

Schedule 2, 
section 12(2) 

By adding— 

“(ba) any other facts that the Commission considers to be 

relevant to the proposed release; and”. 

 

Schedule 2, 
section 14 

By deleting paragraph (a) and substituting— 

“(a) publish the release— 

(i) through the Internet or a similar electronic 

network; and 

(ii) in any other manner the Commission considers 

appropriate; and”. 

 

Schedule 2, 
section 14(b) 
 

In the English text, by deleting “the person who made the 

commitment” and substituting “that person”. 

 

Schedule 2, 
section 15 

 

In the English text, by deleting “is” and substituting “must be”. 

Schedule 2, 
section 15 

By deleting paragraph (b) and substituting— 

“(b) publishing the notice— 

(i) through the Internet or a similar electronic 

network; and 
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(ii) in any other manner the Commission considers 

appropriate, 

for the purpose of bringing the matter to which the 

notice relates to the attention of those the Commission 

considers likely to be affected by it.”. 

 

Schedule 3 By deleting “, 110 & 113]” and substituting “& 110]”. 

 

Schedule 3, 
section 2(b) 

 

In the Chinese text, by deleting “須” and substituting “可”. 

Schedule 5, 
section 2(1) 

 

By adding “and not more than 16” after “5”. 

Schedule 5, 
section 5(1)(d) 

 

In the Chinese text, by deleting “或管理” and substituting “及管

理”. 

 

Schedule 5, 
section 5(3) 
 

In the definition of “officer”, in paragraph (a), by adding 

“company” before “secretary”. 

 

Schedule 5, 
section 7(2) 

 

By adding “the remainder of” after “beyond”. 

Schedule 5, 
section 13(2) 
 

By deleting “For the purpose of determining the quorum, a” and 

substituting “A”. 

 

Schedule 5, 
section 18(d) 

 

By deleting “the merit of”. 

Schedule 5, 
section 27(2)(c) 

 

In the Chinese text, by deleting “及文件” and substituting “或文

件”. 
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By adding— Schedule 5, 
section 27 

“(4) Subsection (1) does not operate to entitle the 

Director of Audit to question the merits of the policy 

objectives of the Commission.”. 

 

Schedule 5, 
section 28(3) 

 

By deleting “one” and substituting “a member of the Commission 

who is also a”. 

 

Schedule 5 By adding— 

 “PART 7A 

REGISTER AND DISCLOSURE OF INTERESTS 

28A. Register of interest 

(1) A member of the Commission, or a member of 

a committee established by the Commission, must disclose to 

the Commission any interest that the member has which is of 

a class or description determined by the Commission under 

subsection (2)— 

(a) in the case of a member of the 

Commission, on the member’s first 

appointment to the Commission; 

(b) in the case of a member of the 

committee who is not also a member of 

the Commission, on the member’s first 

appointment to the committee; 

(c) at the beginning of each calendar year 

after the member’s appointment; 

(d) on becoming aware of the existence of 

an interest not previously disclosed 

under this subsection; and 
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(e) after the occurrence of any change to an 

interest previously disclosed under this 

subsection. 

(2) The Commission may, for the purposes of this 

section— 

(a) determine the class or description of the 

interest required to be disclosed; 

(b) determine the details of the interest 

required to be disclosed and the manner 

in which such interest is to be disclosed; 

and 

(c) from time to time change any matter 

determined under paragraph (a) or (b). 

(3) The Commission is to establish and maintain a 

register relating to any disclosure required to be made under 

subsection (1) (the “register”). 

(4) If a person makes a disclosure as required by 

subsection (1), the Commission must cause the person’s 

name and the particulars of the disclosure to be recorded in 

the register, and if a further disclosure is made, the 

Commission must cause the particulars of the further 

disclosure to be recorded in the register. 

(5) The Commission must make the register 

available for inspection by any person— 

(a) at the offices of the Commission during 

ordinary business hours; 

(b) through the Internet or a similar 

electronic network; and 

(c) in any other manner the Commission 

considers appropriate. 
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28B. Disclosure of interests 

(1) If a member of the Commission has— 

(a) a pecuniary interest, whether direct or 

indirect; or 

(b) a personal interest greater than that 

which the member has as a member of 

the general public, 

in any matter under discussion at a meeting of the 

Commission, the member must disclose the nature of the 

interest at the meeting. 

(2) The following provisions apply for the 

purposes of a disclosure under subsection (1)— 

(a) the disclosure must be recorded in the 

minutes; 

(b) if the disclosure is made by the member 

presiding, the member must vacate the 

chair during the discussion; 

(c) the member (including one who has 

vacated the chair under paragraph (b)) 

must, if so required by the majority of 

the other members present, withdraw 

from the meeting during the discussion 

and must not in any case, except as 

otherwise determined by the majority of 

the other members present, vote on any 

resolution concerning the matter under 

the discussion or be counted for the 

purpose of establishing the existence of a 

quorum. 

(3) When a matter is being dealt with by way of 



46 

 

the circulation of written resolutions under section 17 of this 

Schedule, and a member of the Commission has— 

(a) a pecuniary interest in the matter, 

whether direct or indirect; or 

(b) a personal interest in the matter greater 

than that which the member has as a 

member of the general public, 

the member must disclose the nature of the interest by 

attaching to the resolutions being circulated a note recording 

the disclosure. 

(4) If a member has made a disclosure under 

subsection (3), the member’s signature (if any) is not to be 

counted for the purpose of section 17(1) of this Schedule 

unless the Chairperson directs otherwise. 

(5) If the member making a disclosure in respect of 

a matter under subsection (3) is the Chairperson, section 17 

of this Schedule ceases to apply to the matter. 

(6) The validity of any proceeding of the 

Commission is not affected by the failure by a member of the 

Commission to comply with this section. 

(7) Subsections (1), (2) and (6) apply to a member 

of a committee established by the Commission, as if any 

reference to the Commission in subsections (1) and (6) were 

a reference to the committee.”. 

 

Schedule 5, 
section 29(2) 

By adding— 

“(ba) the power to vary or revoke a block exemption order 

under section 20; 

(bb) the power to issue an infringement notice under 

section 66;”. 

 



47 

 

Schedule 5, 
section 29(2) 

By adding— 

“(ca) the duty to give a copy of its annual report, its 

statement of accounts, and the auditor’s report on the 

statement of accounts, to the Chief Executive under 

section 26 of this Schedule;”. 

 

Schedule 5, 
section 29(2) 

By adding— 

“(la) the power to appeal to the courts;”. 

 

Schedule 6  

 

In the heading, by deleting “MAY” and substituting “MUST”. 

 

Schedule 6, 
section 4  

 

In the Chinese text, by deleting “某些特定事宜或某類” and 

substituting “特定事宜或特定類別”. 

 

Schedule 6, 
section 6 

 

By deleting “other parties” and substituting “the other party”. 

Schedule 7, 
section 3(4) 

 

In the Chinese text, by deleting “自動” and substituting “自主”. 

Schedule 7, 
section 6 

 

In the heading, by deleting “to” and substituting “that may”. 

Schedule 7, 
section 10(3) 

 

In the Chinese text, by deleting “屆會期” and substituting “會期”. 

 

Schedule 7, 
section 10(5) 

 

In the Chinese text, by deleting “屆會期” and substituting “會期”. 

 

Schedule 7, 
section  
11(1)(a) 

 

In the English text, by deleting “carries” and substituting “has 

carried”. 
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By deleting subsection (1) and substituting— Schedule 7, 
section 12 

“(1) Before making a decision on an application 

made under section 11 of this Schedule, the Commission 

must— 

(a) in order to bring the application to the 

attention of those the Commission 

considers likely to be affected by the 

decision, publish notice of the 

application— 

(i) through the Internet or a similar 

electronic network; and 

(ii) in any other manner the 

Commission considers 

appropriate; and 

(b) consider any representations about the 

application that are made to the 

Commission.”. 

 

Schedule 7, 
section 14 

 

In the Chinese text, by deleting “採取任何行動” and substituting 

“提出任何訴訟”. 

 

Schedule 7, 
section 15(2) 

 

By deleting everything before paragraph (a)(i) and substituting— 

“(2) Before rescinding a decision under this section,

the Commission must— 

(a) in order to bring the proposed rescission 

to the attention of those persons the 

Commission considers likely to be 

affected by it, publish notice of the 

proposed rescission—”. 
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Schedule 7, 
section 15 

By adding— 

“(2A) The notice referred to in subsection (2) must be 

published— 

(a) through the Internet or a similar 

electronic network; and 

(b) in any other manner the Commission 

considers appropriate.”. 

 

Schedule 7, 
section 15(6) 

 

In the Chinese text, by deleting “作何” and substituting “任何”. 

 

By deleting subsection (3) and substituting— Schedule 7, 
section 16 

“(3) The Commission must make the register 

available for inspection by any person— 

(a) at the offices of the Commission during 

ordinary business hours; 

(b) through the Internet or a similar 

electronic network; and 

(c) in any other manner the Commission 

considers appropriate.”. 

 

Schedule 7, 
section 17(4) 

 

By adding “the Legislative Council and” after “consult”. 

By deleting subsection (5) and substituting— Schedule 7, 
section 17 

“(5) The Commission must make available copies 

of all guidelines issued under this section and of all 

amendments made to them— 

(a) at the offices of the Commission during 

ordinary business hours; 

(b) through the Internet or a similar 
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electronic network; and 

(c) in any other manner the Commission 

considers appropriate. 

(6) A person does not incur any civil or criminal 

liability only because the person has contravened any 

guidelines issued under this section or any amendments made 

to them. 

(7) If, in any legal proceedings, the Tribunal or any 

other court is satisfied that a guideline is relevant to 

determining a matter that is in issue— 

(a) the guideline is admissible in evidence in 

the proceedings; and 

(b) proof that a person contravened or did 

not contravene the guideline may be 

relied on by any party to the proceedings

as tending to establish or negate the 

matter. 

(8) Guidelines issued under this section and all 

amendments made to them are not subsidiary legislation.”. 

 

Schedule 8  
 

In the Chinese text, in the heading, by deleting “相關 ” and 

substituting “有關”. 

 

Schedule 8, 
section 5 

By renumbering the section as section 5(1). 

 
 

Schedule 8, 
section 5 

By adding— 

“(2) Schedule 1 is amended by adding— 

“Registrar of the Competition Tribunal 

Senior Deputy Registrar, Competition Tribunal

Deputy Registrar, Competition Tribunal” 
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after— 

“Assistant Registrar, High Court”.”. 

 

Schedule 8 By deleting section 7. 

 

Schedule 8 
 

By deleting Part 5. 

 

Schedule 8, 
section 23 

 

By deleting “115” and substituting “123”. 

Schedule 8, 
Part 7 

In the heading, by deleting “AUTHORITY” and substituting 

“(MISCELLANEOUS PROVISIONS)”. 

 

Schedule 8  
 

By deleting section 24 and substituting— 

“24. Interpretation 

(1) Section 2 of the Broadcasting (Miscellaneous 

Provisions) Ordinance (Cap. 391) is amended, in the Chinese 

text, in the definition of “廣播投訴委員會”, by deleting 

“會。” and substituting “會；”. 

(2) Section 2 is amended by adding— 

““Commission” ( 競委會 ) means the Competition 

Commission established by section 128 of the 

Competition Ordinance (           of 2010);”.”. 

 

Schedule 8, 
section 34(2) 

By deleting “Broadcasting”. 

 

Schedule 8 By adding— 

“PART 10 

AMENDMENTS TO COMMUNICATIONS AUTHORITY 
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ORDINANCE 

39. Functions of Authority 

Section 4 of the Communications Authority Ordinance 

(Cap. 616) is amended by adding— 

“(1A) The Authority has all the functions 

conferred on it by or under Part 11 of the Competition 

Ordinance (       of 2010).”.”.  

 

Schedule 9, 
section 1 

In the Chinese text, in the definition of “原有《廣播條例》”, by 

deleting “章)。” and substituting “章)；”.  

 

Schedule 9, 
section 1 

By deleting the definition of “pre-amended Broadcasting Authority 

Ordinance”. 

 

Schedule 9, 
section 1 
 

By adding— 

““pre-amended Broadcasting (Miscellaneous Provisions) 

Ordinance” (原有《廣播(雜項條文)條例》) means 

the Broadcasting (Miscellaneous Provisions) 

Ordinance (Cap. 391) in force immediately before the 

commencement date;”. 

 

Schedule 9, 
section 2 

By deleting “Authority” and substituting “(Miscellaneous 

Provisions)”. 

 

Schedule 9, 
section 3(2)(a) 
 

In the Chinese text, by deleting “發生” (wherever appearing) and 

substituting “作出”. 

 

Schedule 9, 
section 3(8) 

 

By deleting “Telecommunications Authority” (wherever appearing) 

and substituting “Communications Authority”. 
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Schedule 9, 
section 3 

 

By deleting subsection (9). 

Schedule 9, 
section 4 

 

In the heading, by deleting “Authority” and substituting 

“(Miscellaneous Provisions)”. 

 

Schedule 9, 
section 4(1) 

 

In the definition of “pre-amended Ordinance”, in paragraph (a), by 

deleting “Authority” and substituting “(Miscellaneous Provisions)”.

 

Schedule 9, 
section 4(2)(a) 

In the Chinese text, by deleting “發生” (wherever appearing) and 

substituting “作出”. 

 

Schedule 9, 
section 4(2) 

 

In the Chinese text, by deleting “訂立” and substituting “制定”. 

 

Schedule 9, 
section 4(3) 

 

In the Chinese text, by adding “繼續” before “適用”. 

 

Schedule 9, 
section 4(3) 

In the Chinese text, by deleting “訂立” and substituting “制定”. 
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