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L egislative Council Panel on Manpower

Government Policy Relating to the Outsourcing of Service Contracts

PURPOSE

This note sets out Government’s views on two issues relating to the
contracting out of government services proposed in the joint submission of
13 March 2012 from the Federation of Hong Kong & Kowloon Labour
Unions and H.K. Hospitals Employees Association (the joint submission).

BACKGROUND

2. On 23 April 2012, the Legidative Council Panel on Manpower
separately informed the Labour and Welfare Bureau and Financial Services
and the Treasury Bureau in writing that the issues raised in the joint
submission will be discussed at the May meeting. A copy of the joint
submission is attached. In summary, citing a case involving a change of
contractors for a service contract of the Prince of Wales Hospital', the joint
submission puts forward two proposals —

(@) there is a long-term manpower need for services provided by
Government and public organisations. These services should
not be contracted out and should be performed by workers
engaged on long-term contracts; and

(b) Government should mandate in the service contracts that if there
Is a change of contractors at the end of the contract period, the
outgoing contractor should provide severance payment (SP) to
his workers, or the incoming contractor should allow workers of
the pre-existing contract to carry over their years of service to
the new contract for calculation of statutory employment
benefitsin future.

Our views on the above two proposals are set out in the ensuing
paragraphs.

! The Prince of Wales Hospital, being part of the Hospital Authority (HA), follows HA’s guidelines in
outsourcing its services.



DELIVERY OF PUBLIC SERVICES

3. The Government is conscious of the need to adopt the most
cost-effective and efficient means for delivery of public services. Civil
servants are employed for meeting long-term operational needs which
should be delivered by government departments direct and when alternative
modes of service delivery have been critically examined and considered
ingppropriate. These functions include policy formulation, regulatory
control, law enforcement and statutory functions. Non-civil service
contract (NCSC) staff are engaged to supplement the civil service when the
service needs are time-limited, seasonal, or may be subject to market
fluctuations, or which require staff to work less than the conditioned hours,
or which require tapping the latest expertise in a particular area, etc.

4, Apart from engaging civil servants and officers on other
employment terms (such as NCSC staff), the Government has a long
history of using the private sector to deliver public services. Thisisin
keeping with our objectives of maintaining a small and efficient civil
service, and promoting business opportunities and jobs in the private sector.
For example, service contracts for specific activities (such as cleaning or
security) enable the Government to take advantage of private sector
expertise and resources to provide basic services in return for a fee.
Contracting out helps maintain a lean and efficient civil service on one
hand®, while increasing the value for money and flexibility in service
delivery on the other. It can also allow departments to focus their
in-house civil service resources on providing core services and tackling
priorities. Departments will take account of their operational needs, better
use of and advancement in technology, business process re-engineering,
experience in using the private sector, etc in determining the best mode for
delivering public services.

5. We will continue to employ civil servants and officers on other
employment terms where appropriate, and engage the services of service
providers in the market where appropriate.

After lifting the recruitment freeze in 2007, we have since 2007-08 contained the growth of the civil
service establishment to about one per cent annually to meet new and improved services. Asat 31
December 2011, the strength of the civil service stood at 158 527.  This figure excludes some 1 530
judges, judicia officers, officers of the Independent Commission Against Corruption and locally
engaged staff working in overseas Hong Kong Economic and Trade Offices.



PROPOSAL RELATING TO SEVERANCE PAYMENT AND YEARS
OF SERVICE

Entitlement to SP under the law

6. Whether we directly employ staff or engage the services of
contractors, we ensure that we do so in ways in line with the requirements
of the law. Under the Employment Ordinance (EO), if an employee who
has been employed under a continuous contract for not less than 24 months
is dismissed by reason of redundancy, he is in general entitled to SP.
Whether the employees of government service contractors affected by the
change of contractors upon the expiry of service contracts would be entitled
to SP would depend on the facts and circumstances of individual cases.
Such include, inter alia, whether they are given an offer by the outgoing
contractor to renew their employment contracts with terms no less
favourable than before.

7. Labour Department (LD) offers conciliation service to help
parties reach an amicable settlement if there are disputes over the liability
for statutory benefits like SP. Where conciliation does not bear fruit, the
claimant may seek court adjudication.

I mplications of the proposal

8. Under the proposal in the joint submission, existing employees of
the outgoing contractor would either receive termination payment
(including SP) if the éligibility criteriaunder EO were met; or their years of
service with the outgoing contractor would be taken over by the incoming
contractor so that those length-of-service related statutory employment
benefits under EO like SP, long service payment (L SP) would continue to
accrue.

9. The proposal needs to be analysed in the context of the current
law and circumstances in the market. The proposal would impose
additional requirements on both the outgoing and incoming contractors.
The proposal would considerably reduce the flexibility of service
contractors in the deployment of their workers, which is essentia to the
business operation of the cleaning or security industry. For the outgoing
contractor, even when he wishes to retain a worker and deploy the worker
to another site, he would not be able to do so as he will need to dismiss al
workers upon non-renewal of service contracts. Thisis not conducive for
the contractors to build up long-term employment relationship with their



employees, and may adversely affect contractors other human resource
plans and practices.  Furthermore, contractors may face immense
cashflow problems if they were to make SP to all employees affected
whenever they failed to have their service contracts renewed.

10. For the incoming contractor, if he has to take over the existing
employees of the outgoing contractor (irrespective of their individual
performance), he may find it not fair to be held accountable for the
workers' performance under the service contract. The service quality may
suffer in the end if the line of accountability is unclear. Incoming
contractors would also have practical difficulties in estimating their
liabilities for provision of employment benefits, in particular those
contingent liabilities like SP or LSP, if they were to assume the
responsibility for the years of service of the outgoing contractor’'s
employees.

11. Contractors wishing to bid for such government contracts would
face practical problems. Bidders need to know the employment profile of
individual workers currently working on the site before they can assess the
cost implication of taking over their years of service in the new contract.
But it would be very difficult for them to do so. First, there may be
privacy/commercial secrecy angle if the employment records are made
available to potential bidders. Also, even with such records contractors
would not know if individual employees would eventually opt to stay with
the outgoing contractor.

12. More contract management and enforcement efforts would need
to be spent by procuring departments to ensure that the additional resources
are used properly to provide SP or other employment benefits to workers.
Furthermore, we are concerned about any possible abuse of public money
If the actual pay-out by contractors is less than the amount budgeted in the
tender price dueto, for example, staff turnover or contingent liabilities such
as SP not redlised in the end. The problem will become more acute if
workers are alowed to choose between receiving SP from outgoing
contractors or transferring their years of service to incoming contractors.

13. In view of the above analysis, we do not consider that there is a
clear case for pursuing the proposal at thisstage. We will continue to help
parties resolve amicably disputes over the liability for statutory benefits
like SPthrough LD’s conciliation services.



ADVICE SOUGHT

14. Members are invited to note the content of this paper.

Financial Services and the Treasury Bureau
Labour and Welfare Bureau/L abour Department
Food and Environmental Hygiene Department
Housing Department

Leisure and Cultural Services Department

May 2012
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