LEGISLATIVE COUNCIL BRIEF

SECURITIES AND FUTURES ORDINANCE (CAP. 571)

SECURITIES AND FUTURES (SHORT POSITION REPORTING)

RULES (L.N. 48 of 2012)

SECURITIES AND FUTURES (SHORT POSITION REPORTING)

RULES (COMMENCEMENT) NOTICE

INTRODUCTION

1.

At its meeting on 21 May 2012, the Securities and Futures
Commission (“Commission”), under Rule 1(2) of the Securities and
Futures (Short Position Reporting) Rules (L.N. 48 of 2012)
(“Rules”), made the Securities and Futures (Short Position
Reporting) Rules (Commencement) Notice (“Commencement
Notice”) at Annex A. Rule 6 of the Rules requires the Commission
to publish particulars of the reportable short positions reported to it
and Rule 1(2) provides for Rule 6 to come into operation on a day to
be appointed by the Commission by notice published in the Gazette.
The Commission proposes Rule 6 to come into operation on 7
September 2012.

BACKGROUND

2.

At its meeting on 18 January 2012, the Commission, pursuant to
section 397(1) and (2) of the Securities and Futures Ordinance
(Cap.571) (“SFQO”), after consultation with the Financial Secretary,
made the Rules at Annex B.

At the meeting of the Executive Council on 13 March 2012, the
Council ADVISED and the Chief Executive ORDERED that, under
section 398(6) of the SFO, the Securities and Futures (Offences and
Penalties) (Amendment) Regulation 2012 (L.N. 45 of 2012)
(“Amendment Regulation) at Annex C, should be made to provide
for the offences and penalties under the Rules.



4. The Rules and the Amendment Regulation were gazetted on 23
March 2012 and tabled in the Legislative Council (“LegCo”) on 28
March 2012 for negative vetting. The negative vetting period of the
Rules and the Amendment Regulation ended on 25 April 2012 and
no amendments were proposed. The Rules (except its Rule 6) and
the Amendment Regulation will come into operation on 18 June
2012.

5. The Rules and the Amendment Regulation were promulgated to
implement the Commission’s new short position reporting regime.
The key features of the regime were laid out in paragraph 5, and the
details of the Rules and the Amendment Regulation were discussed
in paragraphs 9 to 15, of the LegCo Brief on the Rules and the
Amendment Regulation at Annex D.

COMMENCEMENT NOTICE AND RULE 6

6. Rule 6 provides for the Commission to publish, as soon as
reasonably practicable, appropriate particulars of the reportable short
positions notified to the Commission, in the manner that it considers
appropriate. In this regard, the Commission will publish the
aggregated short position for each stock, on an anonymous basis,
within three business days after the receipt of reportable short
position reports. Rule 6 will come into operation on a day to be
appointed by the Commission by notice published in the Gazette.

7. As the short position reporting requirement is new, there may be
operational and other factors which could impact the quality of data
at the initial stage of implementation. Hence, out of prudence, some
lead time was provided to monitor the quality of data before
publication under Rule 6. The Commission proposes to commence
publication of the aggregated short position data on 7 September
2012. This will give the Commission reasonable time to ensure
proper collation and disclosure of such data.

PUBLIC CONSULTATION

8. The Commission conducted public consultation on increasing short
position transparency in July 2009, and on the draft Rules (including
Rule 6) in May and October 2011. The feedback indicated broad



industry support. The Panel on Financial Affairs of the LegCo was
consulted in July 2011 and January 2012 and supported the regime
in general.

FINANCIAL AND STAFFING IMPLICATIONS

9. There are no financial or staffing implications for the Commission.

LEGISLATIVE TIMETABLE

10. The legislative timetable is as follows:
Publication in the Gazette 1 June 2012
Tabling in the LegCo 6 June 2012

COMMENCEMENT OF RULE 6

11. Rule 6 will come into operation on 7 September 2012.

PUBLICITY

12. A press release will be issued by the Commission upon gazettal of
the Commencement Notice on 1 June 2012. A spokesperson will be
available to handle media enquiries.

ENQUIRIES

13. Any enquiries on this brief may be addressed to Mr. Rico Leung,
Senior Director (tel: 2840-9357) or Ms. Tan Poh Hiang, Senior
Manager (tel: 2283-6815) of the Supervision of Markets Division of
the Commission.

Securities and Futures Commission
29 May 2012



Securities and Futures (Short Position Reporting) Rules (Commencement) Notice

Securities and Futures (Short Position Reporting) Rules
(Commencement) Notice

Under rufe 1(2) of the Securities and Futures (Short Position Reporting)
Rules (L.N. 48 of 2012}, the Securities and Futures Commission appoints 7
September 2012 as the day on which rule 6 of the Rules comes inio

operation.

Ashley ALDER
Chief Executive Officer,
Securities and Futures Commission

24 May 2012

Annex A



Securities and Fulures (Shart Position Rep’c’:i"t'i'rsgz)' 'R'ylés'
Part 1 : :

Rule 1 R T .

Securities and Futures (Short P_o’s:itioﬁn Reportmg) Rules

(Made by the Securities and Futures Commission under section 397(]) dﬁd .

(2) of the Securities and Futures Ordinance (Cap. 571} after consultation
with the Financial Secretary)

Part 1
Preliminary |

1. Commencement

(1) Subject to subrule (2), these Rules come into operataon on 18 o

June 2012.

(2) Rule 6 comes into operation on a day to be appomted by the |

Securities and Futures Commlssmn by notice published in the
Gazette. R

2. Interpretation .. .
In these Rules— S
business day (& [:i) means a day other_ tha_n_»~~_»_ o

(2) a public holiday: .

(b} a Saturday; and

(c) agale wammg day ora black rainstorm waming day as g
defined in section 71(2) of the Interpretanon and Gcneral- g

Clauses Ordinance (Cap. 1);-

daily reporting requirement notice (551 E{ﬁﬁiﬁﬁ/ N &) m'eans S

notice published wnder rule 7(1);

reportable short position (FEHEIEED has the meamng given by
rule 3; B '

reporting day (FRE E]) means—

Part1 -

©Rulé 3

Annex B

Se_c:u'ritiés and Futures (Short Position Reperting) Rules

2
{ay  unless paragraph (b) applies, the day specified in rule
41y or
(by if a daily reponmg requirement notice is in force, the day
- specified in rule 4(3);

- repartmg deadling ( FREHAMR) means—

(a) - unless paragraph (b) applies, the period specified in rule
4(2); or

(b)' if'a daily reportmg reqmremcnt notice is in force, the
. period specified in rule 4(4);

ypec,fed ATS (J88EH @ L2 B FRFE) means an authorized
automated trading sefvices specified in Schedule 2:

specified shares (f8R5E%43) means shares in a corporation which
are listed or admitted to trading on the Stock Exchange and
specified in Schedule 1;

- Stock Exchange (FEFF22 5 F7) means the recognized stock market

operated by the Stock Exchange Company.

chorfa’ble short position

' '(1) “In these Rules, a person has a reportable short position in any

“specified. shares if the person has a net short position value in
- the specified shares that is equal to or more than the threshold
specified in subrule (2)(b).

(2) . For the purposes of this rule—

(2). the net short pos:tion value that a person has in any
specified shares is caiculated in accordance with the
fu]iowmg_formulaw

(A—B)x C
Wherg— '
--A is the humber of the spemﬁed sharcs in the
: person’s shcm position;




Securities and Futures (Shart Position Reporting) Rules Securities and Futures {Short Position Reporting) Rules

Part 1 Part 1 :
Rule 3 3 Rule 3 _ 4
B is the number of the specified shares in the long position (ﬁ?ﬁ), in.relation to any specified shares, means the
person’s long position; number of the specified shares that a person beneficially

C is the specified closing price of the specified owns,
shares; shert position (3 2), in relation to any specified shares, means the
(b) in subrule (1), the threshold in relation to a reporting day position in the__s_-pe’c:ﬁéd shares that a person has as a resuit of
is the lower of selling the specified shares at or through the Stock Exchange
o or by means of. ap; o specifi \

@) $30 million; and by of any one or more specified ATS, or any

combination of these methods of selling, where—
0 coned \ (a) st the time of each sale comprised in the position, the
specified shares issued by the corporation person did' net have a presently exercisable and

concerned, calculated in accordance with the unconditional right to vest the specified shares in the
following formula— "

(i) 0.02% of the value of the total number of the

CxD (b} each salef t:omprised in the position was the subject of a
Where— short selliig order,

C s the specified closing price of the specified
shares;

D is the total number of the specified shares
issued by the corporation, as at the close of
trading on the Stock Exchange on the
reporting day;

(¢} in paragraphs (a) and (b), specified closing price, in

relation to any specified shares, is—

(i) the closing price of the specified shares on the
reporting day; or

(ii) if on the reporting day the specified shares are
suspended from trading on the Stock Exchange, the
last closing price of the specified shares before the
suspension,

as determined in accordance with the rules of the Stock

Exchange Company.

{3) Inthis rule-



Part 2
Rule 4

Securities and Futures (Short Position Reporting) Rules -

Reportable Short Pbs‘i;t'ibﬁs S

Reportable short positions to be not:fied to Commlssmn B

(1)

@

(3)

)

(%)

(6)

Unless a daily reporting requiteiment notice is'in force, 5ubrule -
(2) applies to a person who has a-ieportable- short position in -
any specified shares -at the close ef tradmg on the Stock_ -

Exchange on—
(a) the Friday of any week; or -

(b) if the Steck Exchange doss not: open for trading on the
Friday of any week, the last weekday before Friday on
which the Stock Exchange is'open for trading.

A person to whom this subrule applies must notify the
Commission of the repartable short posmon within 2 business
days after the day specified in subrule (l) in accordance w:th
this rute. . :

If a daily réporting roquirsment [w%:;ce i4.in forde, snbmle (’4}'

applies-to a person who has a reportable shot position o any

specified shares at the élose of trading on the Stock Exchange
on gacl day on which' the Stock Exchange is operi for trading.

A person to whom “this subrule apphes must . notify :the ..
Commission of the reportable short posmon withini 1 business * -
day after the day specified in subrule (3) in accorclance w1’£h %

this rule.

Ifa reportable short position in any specified shareb is held on
trust, the dity to notify uader subrile (2) or (4) does.not apply
to a beneficxary of the trust and instead applies 1o the person -
who is the trustee of ‘the trugt as 3f thai person. were the

beneficiary.

In determmmg whether a corporatmn has a reportable short -

position in any specified shares—

Part 2
Rule 4

_Se_e‘cu‘rities and Futures (Short Position Reporting) Rules

5

e
. “position in any specified shares—
(a) the short position and the long position (if any) in the

®

' (a) the shott posmon and the long position (if any) in the

- specified shares attributable to a particular collective
investment scheme; and .

C () those aitnbutable to- another collective investment

. schemie,

“are to be treated sepdrateiy and. not to be agpregated.

In deterrmnmg whether a person has a reportable short

specified shares attributable to any partnership; and
)] ﬂ:ose_atfribut_a.ble'to another partnership,
are to be treated separately and not to be aggregated.

If the pdrtners in a partnership have a reportable short position
‘in any specified shares attributable to the partnership, those
. partners are regarded as havmg complied with the duty to

notify under subrule (2) or (4) in respect of those specified

. shares if one of those partners or another person authorized by

ol those partners has submitted, on behalf of those partners, a

notice that complies with subrule {9).

Notification to the Commission required under subrule (2) or
(4) muste=

. (a} be in the form specified by the Commission under

sectlon 402 of the Ordinance for the purposes of this,
rule; ' :

:3(5)5:' contam—e—; B '

- ) particulars ' identifying the person “who has a

.. reportable short position in specified shares;
(i) - particulars of the net short position value and
' number of specified shares comprised in the
reportable short position; and

(ii)) - the name and stock code of the specified shares
_ comprlsed in the reportable short position; and




Part 2
Rule 5
(c) be submitted to ‘the (‘mmmlssmn' 'e'lectromcally by means
of an online communication system désignated by the
Commission undér . rule 5(1) for the purposeq of these™
Rules.
5 Comimission may desxgnate onlme commumcatmn system

(M
@)

(1

(2)

(3)

The Commission may, for the purposes: of these Rules
designate an online communication systés. .

Where the Commission ‘designates an onlirie c‘omm_uhicatibﬁ o
system under subrule (1), it ‘must’'as soon as.reasonably . -
practicable publish directions and instructions rélating to the

use of that system in the manner that it co'nsiders appropriate.

Subject to subrules (2} and (3) the Commtsswn must, as soon
as reasonably practicable after the reporting .deadline for.a -~
reporting day, publish in the  mhanner that 'it” comnsiders . -
appropriate the particulars of the-reportable short positions -

notified to it in réspect of the reporting day under rule 4(2) or
(4) that it considers appropriate.

Subrule (1} does not requlre the Commass:on to publish
particulars— .

(ay earlierthan s business days after the reportmg day, or
(b if a daily reporting requirement notice is in force, more -

frequently than once a week.

Any particulars published under subrule (1) most be, so far as
reasonably practicable, presented in @ way which prevents the
identity of a person who has submitted a notice under rule
A(2) or (4) and that person’s reportable short position from
being ascertained from it.

o _-Set:urities and 'FL_JiurQS' (Short Position Reporting) Rules

(IJ

@

3)

Rule 7 8
Part 3
Bally Reportmg Reqmrements
7 : : Dally reporting 'reqmrement natice

The Commission may publish a daily reporting requirement

_notice in aceordance with this rule if the Commission believes

thate

(a) circumstances exist, in Hong Kong or elsewhere, which

_ threaten or may threaten the financial stability of Hong
Kong: and

(b} as a result of those circumstances, the Commission

" needs-to bé notified of reportable short positions on a
. daily bdbl‘;

A dally reportmg requirement notice—w
':(a) must declare that, from the date specified in the notice, a

- .person who has a reportable short pasition on each day
on which the Stock Exchange is open for trading must
netify the Commission of the reportable short position
within 1 business day;

" (b) must be published in the Gazette at least 24 hours before

- the date specified in the notice; and

f{c)  may be published or announced on the Commission’s
website and in any other manner and at the times that the
Commission considers appropriate.

If a daily reporting requirement notice is in force and the
Commission believes that it no longer needs to be notified of

" reportable short. positions en a daily basis, the Commission

must publish on its website a notice (cessation notice)
declaring that the dajly reporting requirement notice is to
cease to have effect from the date specified in the cessation
notice.




Securities and Futures (Short Position Réporting) Riiles
Rule 7 ' 2

. . Schedule 1

notice is submdmry Eegaslatlon. .

Securitié_S-aind Futures (Short Position Reporting) Rules

10

* Schedule 1 [r.2]
'S';iééiﬁe:d- Shares

. Shares Whlch are a constituent of the Hang' ‘ieng China Enterprises
- Index. -

._Shareswh;ch—-' s

(a) are shares defermined by the Stock Exchange Company
1o be a “designated security” in accordance with the
‘rules of the Stock Exchange Company; and

(b) . are shares classified by the Hang Seng Indexes Company
Limited as financial stocks in accordance with the Hang
- Seng Industry Classification System.




Securities and Futures (Short Position R‘ebarting) Rules 3 _ : o S Securmes and Futuies (Short Position Reportmg} Rules

Scheduls 2 T D : o - _: Exp!anaiory Note o
S 1 S - Pafagraph 1 ' Ry
Schedule 2 [r. 2] | ~ Explanatory Note

. o _ _ : The object of thés_e Rales is to impose a duty on a person who has a
Specified ATS : L - net short position in certain shares that amounts to or exceeds
e B : . ceftain threshold to report the short position to the Securities and
[This schedule is deliberately left blank] : : Futures Commission (Commission) on or before a reporting

I PR deadline. _

R 2. Rule 2 sets out the definitions to be used in the Rules.
. ' e ' - 3. Rule 3 provides for the meaning of reportable short position by
M o _ reference to a threshold.
. o o ' 4. Rule 4 sets out who has the duty to repott, when the duty arises and
“Ashley ALDER : ty to rep Yy

- Chief Executive Officer, S
Securities and Futures Commission:- = ' S (a)

i3 LIi*.‘ezhza:*t::.a:t:“y 2012

(b)

@

o - ©
ST o

®

“how the report is to be made. The details are as follows—

The duty to report is 1mposcd on a person who has a
reportable short position in any specified shares at the

“close of trading on a reporting day.

Unless a notice requiring daily reporting is-in force, the

:reperting day is the last trading day of each week and a

reportable short position must be reported within 2
business days after the reporting day.

If ‘a notice requiring ‘daily reporting is in force, every
trading day is a reporting day and a reportable short
position must be reported within 1 business day after the

reporting day.

If the short position in specified shares is held on trust,
then the trustee has the duty to report.

For corporations, the short position in any specified
shargs that is atfributable to more than one collective

 investment scheme must be reported separately.

If the partners in a parmership have a reportable short
position, then a notice submitted by a partner or another
person authorized by all the pariners in the partership is
regarded as having complied with the statutory duty to

- notify under rule 4.




Securities and Fulures (Short Position Reportlng) Rules .
Explanatory Note S

Paragraph 5 R

(g) A person who has short pos:tlons i any spec1ﬁed shares '

short position attributable to. each parmemhip separaieiy :

3. Rule 5 provides that the Commlssmn Thay- deszgnate an online
communication system for: the purposes of reportmg under the
Rules. Corr i :

6. Rule 6 requires the Commmsmn to - pubhsh pamculals of. the_

reportable short posmons notified to it.

7. Rule 7 empowers the Commnssmn, ina connngency sxtuatlon to

defines the contingency situation. .

Schedule 1 specifies: the shares 1o be specified shares

9. Schedule 2'is for spec:ﬁcatmn of the authotized automated. tradmg"
services. to be specified ATS. Schedule 2 is currently left blank-and -

the Commission may later amend the Schedu]e to Specn"y the
authorized automated trading services.




Penalties) (Amendment) Regulation 2012

; l _1 !

tures Offences and Penaltles)
3] ‘. eguiatmn 2012 -

- Executive. fn Council under section 398(6) of 1he R
d F res Ordmance (Cap. 571 - ° -

mpnsenn_lent fnr 6
months” .

Y The “Securities and Futures (Offences and Penalties) Regulation
e ‘-f'_(Cap 571 sub.le AH} is amended as set out in section 3.

Clerk to the Executive Council

Gl COUNCIL CHAMBER
cU A 2012
o "("\‘-5. v Rule 4(2),of the Securities On conviction on
o and Futures (Short Position indictment, a fine at
R Reportmg) Ru!es (L-N. of level6and
. ‘2012) imprisonment for 2
g yoarg
On summary
conviction, a fine at
level 3 and
imprisonment for 6
months
6. Rule 4{4) of the Securities On conviction on

and Futures (Short Position indictment, a fine at
Reporting) Rules (L.N.  of level 6 and
2012) imprisonment for 2




- 'Explanatory.Mote . © -

'Secur_ities, and Futures (Offences and P_enal_ﬂes) (Amendment} Regulation 2012 -,
"Paragraph1 S . ) 3.

- ~Under rule . 4(2) ;and .(4) .of the Securities and Futures (Short
- Position Reporting) Rules (LN.  of 2012) (ke Rules), a person
- who ;has :a ‘7eportable . short :position in specified shares on a
" reporting ‘day . is ‘required, to notify the Securities and Futures
-Commission . (Commission) of the short position on ot before the
reporting deadline for the reporting day. Under rule 4(1) and (2) of
the Rules, the reporfing day is the last trading day of each week and
a reportable short position must be reported within 2 business days
after the reporting day, Under rule 4(3) and (4) of the Rules, if a
notice.requiring daily reporting is in force, every trading day is a2
reporting day.and ‘a Teportable short position must be reported
within ] business day after the reporting day.

2. This Regulation amends the Schedule to the Securities and Futures
(Cffences and Penalties) Regulation (Cap. 571 sub. leg, AH) by
providing that a person who, without reasonable excuse, fails to
notify the Commission as required by the Rules commits an
offence, and is Hable on conviction, to a fine and imprisonment
specified in the Schedule,




Annex D

File Ref.: SUB14/1/4(2010)

LEGISLATIVE COUNCIL BRIEF

SECURITIES AND FUTURES ORDINANCE
(Chapter 571)

SECURITIES AND FUTURES
(SHORT POSITION REPORTING) RULES

SECURITIES AND FUTURES (OFFENCES AND PENALTIES)
(AMENDMENT) REGULATION 2012

INTRODUCTION

At its meeting on 18 January 2012, the Securities and Futures
Commission (SFC), under section 397(1) and (2) of the Securitics and
Futures Ordinance (Cap. 571) (“SFQ”), after consultation with the Financial
Secretary, made the Securities and Futures (Short Position Reporting) Rules
(*the Rules™), at Annex A.

2. At the meeting of the Executive Council on 13 March 2012, the
Council ADVISED and the Chief Executive ORDERED that, under section
398(6) of the SFO, the Securities and Futures (Offences and Penalties)
(Amendment) Regulation 2012 (*the Amendment Regulation™), at Annex B,
should be made to provide for the offences and penalties under the Rules.

JUSTIFICATIONS

3. In the wake of the global financial crisis in September 2008,
regulators in various jurisdictions took steps to strengthen their short selling
regulations to address concerns regarding short sales in their markets. The
International Organisation of Securities Commissions (“IOSCO”) also
recommended four high level principles as the international standard for the
effective regulation of short selling' in the report entitled “Regulation of

' The four principles in the FOSCO report are —
1. short selling activities should be subject to appropriate controls to reduce or minimise the potential
risks that could affect the orderly and efficient functioning and stability of financial markets;
2. short selling should be subject to a reporting regime that provides timely information to the market or



Short Selling” published in June 2009. One of the recommended principles
is that short selling should be subject to a reporting regime.

4.

In light of the above, we support SFC’s proposal to introduce a

short position reporting regime to enhance SFC’s ability to monitor short
selling activities in the market to enable it to achieve its regulatory objectives
more effectively.

5.

(2)
(b)

(c)

(d)

(e)

H

(&)

Key features of the new regime include -
net short positions are to be reported:;

the threshold of reporting is 0.02% of the issued share capital of a
particular listed company or $30 million, whichever is lower, at the
end of the last trading day of each week;

the scope is limited to shares of the constituent companies of the
Hang Seng Index, Hang Seng China Enterprises Index and other
financial companies specified by SFC (“specified shares™);

the reporting requirement applies to short positions in any specified
shares established via trades executed on the Stock Exchange of
Hong Kong (“SEHK™) or other trading venues specified by SFC?;

SFC will set up an electronic reporting facility and specify a form
for reporting;

SFC will publish the aggregated short position for each stock, on
an anonymous basis, within three business days after the receipt of
the reports; and

in normal circumstances, the report is to be made once a week, and
SFC will be empowered to tighten the reporting requirements in a
contingency situation by publishing a notice in the Gazette, in
which case, the report is to be made for each trading day.

to market authorities;

. short selling should be subject to an effective compliance and enforcement system; and
. short selling regulation should allow appropriate exceptions for certain types of transactions for

efficient market functioning and development.

This refers to the authorized automated trading services specified in Schedule 2 to the Rules,



6. SFC will implement the new reporting regime through
promulgation of the Rules, details of which are set out in paragraphs 9-13
below.

7. Sectton 2 of the Securities and Futures (Offences and Penalties)
Regulation (Cap. 571AH) (“the Principal Regulation™) provides that a person
who, without reasonable excuse, contravenes a provision specified in its
Schedule commits an offence and is liable on conviction to the penalty
specified in the Schedule. As mentioned in paragraph 5(g) above, a weekly
reporting duty would be imposed in normal circumstances and a daily
reporting requirement would be put in place in a contingency situation. To
ensure effective enforcement by SFC, we believe that breaches of the
reporting requirements stipulated in the Rules should be made an offence
with proportionate penalties. Based on the recommendation of SFC, we
propose that, under section 398(6) of SFO, the Schedule to the Principal
Regulation be amended, so that pursuant to section 2 of the Principal
Regulation as read together with the Schedule (as amended), a person who,
without reasonable excuse, contravenes Rule 4(2) of the Rules, i.e., the duty
to report weekly, or Rule 4(4) of the Rules, i.e., the duty to report daily,
commits an offence and is liable on conviction on indictment to a fine at
level 6° and a term of imprisonment of 2 years, and on summary conviction
to a fine at level 3' and a term of imprisonment of 6 months. The level of
penalty is consistent with those prescribed for other similar offences under
SFO, ¢.g., non-compliance with the disclosure of interests requirements
under Part XV of SFO and a breach of the reporting requirements on large
open positions stipulated under the Securities and Futures (Contracts Limits
and Reportable Positions) Rules (Cap. 571Y).

OTHER OPTIONS

8. While the new reporting requirements could be implemented
administratively, it would not have sufficient deterrent effect. The proposed
penalties for a breach of the reporting requirements strike a reasonable
balance in having a sufficient deterrent effect against non-compliance and
are proportional to the severity of the offence committed.

? The current level is $100,000.
* The current level is $10,000.

W



THE SECURITIES AND FUTURES (SHORT POSITION
REPORTING) RULES

9. Rule 3 provides for the meaning of a reportable short position by
reference to a threshold. Rule 4 sets out who has the duty to report, when
the duty arises and how the report is to be made. The details are as follows —

(a) the duty to report is imposed on a person who has a reportable
short position in any specified shares at the close of trading on a
reporting day;

(b) unless a notice requiring daily reporting is in force, the reporting
day is the last trading day of each week and a reportable short
position must be reported within two business days after the
reporting day;

(¢) if anotice requiring daily reporting is in force, every trading day is
a reporting day and a reportable short position must be reported
within one business day after the reporting day;

(d) if the short position in specified shares is held on trust, then the
trustee has the duty to report;

(e) for corporations, the short position in any specified shares that is
attributable to more than one collective investment scheme must be
reported separately;

(f) if the partners in a partnership have a reportable short position, then
a notice submitted by a partner or another person authorised by all
the partners in the partnership is regarded as having complied with
the statutory duty to notify under Rule 4; and

(g) a person who has short positions in any specified shares as a
partner in more than one partnership must report the short position
attributable to each partnership separately.

10. Rule 5 provides that SFC may designate an online communication
system for the purposes of reporting under the Rules.

11. Rule 6 requires SFC to publish particulars of the reportable short
positions reported to it.



12. Rule 7 empowers SFC, in a contingency situation, to require daily
reporting of reportable short positions. Rule 7(1) defines the contingency
situation.

13. Schedule 1 specifies the shares to be specified shares. Schedule 2
1s for specification of the authorized automated trading services (ATSs) to be
specified ATS.  Schedule 2 1s currently left blank and SFC may later amend
the Schedule to specify the authorized ATSs.

THE SECURITIES AND FUTURES (OFFENCES AND PENALTIES)
(AMENDMENT) REGULATION 2012

14. Section 3 of the Amendment Regulation adds two items to the
Schedule to the Principal Regulation —

(a) the new item 5, read together with section 2 of the Principal
Regulation, provides that a person who, without reasonable excuse,
contravenes Rule 4(2) of the Rules commits an offence and is liable
on conviction on indictment to a fine at level 6 and imprisonment
tor 2 years, and on summary conviction to a fine at level 3 and
imprisonment for 6 months; and

(b) the new item 6, read together with section 2 of the Principal
Regulation, provides that a person who, without reasonable excuse,
contravenes Rule 4(4) of the Rules commits an offence and is liable
on conviction to the same level of penalty as set out in paragraph (a)
above.

15. The Amendment Regulation and the Rules (except its Rule 6)° will
come into operation on 18 June 2012.

LEGISLATIVE TIMETABLE

16. The legislative timetable will be as follows

Rule 6 provides that SFC will publish particulars of the reportable short positions as soon as practicable
and in the manner that it considers appropriate. SFC expects that at the initial stage of implementation,
there may be operational and other factors which could impact the integtity of data. Hence it would
require some leadtime to ensure proper collation and disclosure of such data. SFC has proposed that
Rule 6 will come into effect in August 2012, subject to the necessary legislative process.



Publication in Gazette 23 March 2012

Tabling at the Legislative Council (LegCo) 28 March 2012

IMPLICATIONS OF THE PROPOSAL
Financial and Civil Service Implications

17. There are no financial and civil service implications to the
Government arising from the proposal.

Economic Implications

18. The proposal would enhance information flow in the stock market
and strengthen SFC’s market capability in respect of short selling activities,
and is thus conducive to the financial stability of Hong Kong.

Other Implications

19. The proposal is in conformity with the Basic Law, including the
provisions concerning human rights. It does not affect the current binding
effect of the existing provisions of SFO and its subsidiary legislation. It has
no environmental or sustainability implications.

PUBLIC CONSULTATION

20. SFC conducted public consultation in July 2009 on the reporting
regime, and in May and October 2011 on the draft Rules, and received broad
market support in gencral. Comments from the market on the draft Rules
have been incorporated where appropriate. The Panel on Financial Affairs
of LegCo was consulted in July 2011 and January 2012 and supported the
proposal in general.

PUBLICITY

21. A press release will be issued. A spokesman will be available to
handle media enquiries.



BACKGROUND

22. Hong Kong has a robust regulatory framework for short selling.
Under SFO, naked short selling is generally prohibited. In other words, short
sellers are required to borrow shares before a short selling order can be
submitted to SEHK for execution. Further, short selling orders must be
“marked” so that short selling transactions are traceable by SFC. On top of
these statutory requirements, SEHK has established eligibility criteria such
that only the more liquid securities are allowed for short selling and has an
uptick requirement to prevent short sales of securities at successively [ower
prices.

23. Recently, there have been increasing concerns on the impact of
short selling activities on market stability and whether there is market
manipulation involved. With the new reporting regime, the regulator could
collect more information about short selling activities in Hong Kong. In
particular, SFC would be informed of the net short positions of major stocks
in the market. This would facilitate its market monitoring efforts. As SFC
will publish the reported short positions on an aggregated basis, the public
would be able to have more information about short selling activities as well.

24, The new reporting regime would facilitate SFC in achieving its
regulatory objectives as stipulated in section 4 of SFO, namely to reduce
systemic risks in the securities industry, and to assist the Financial Secretary
in maintaining the financial stability of Hong Kong. This would also help
to maintain and promote the transparency and orderliness of the securities
industry and to minimize crime and misconduct in the securities industry.

25. Under section 398(6) of SFO, where rules are made by SFC under
any provision of SFO and SFO has not provided that a contravention of the
rules constitutes an offence, CE in Council may make regulations to provide
that a person who contravenes any specified provision of the rules commits
an offence and is liable to a specified penalty not exceeding the maximum
levels specified in section 398(6), namely: —

(a) on conviction on indictment a fine of $500,000 and a term of
imprisonment of 2 years; and

(b) on summary conviction a fine at level 6 and a term of
imprisonment of 6 months.



ENQUIRIES

26. Any enquiries on this brief may be addressed to Ms Sara Tse,
Principal Assistant Seccretary for Financial Services and the Treasury
(Financial Services) (1) (acting), at telephone number 2810 2054, or Mr Rico
Leung of SFC, at telephone number 2840 9357.

Financial Service Branch
Financial Services and the Treasury Bureau
March 2012
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Becurilles and Futures (Short Positon Reporting) Rules - - © -+
Part 1 Part 4

Rule 1 1 Rule 3

Securities and Futures (Short Position Réporting) Rules

(Made by the Seciuities and Futires Commission under section 397 (N aad

2'

(2) of the Securities and Futures Ordinance (Cap, 571 after consultation

with the Financial Secretary)

Paxt 1
Preliminary
Commencentent
(1) Subject to subrule (2), these Rules come into operation on 18
Juns 20120

(2) Rule 6 comes into operation on a day to be appointed by thé
Securities and Futures Commission by notice published in the
Gazette,

Tnterpretation

In these Reles—

bushess day (B2 H) means a day other than—
(a) apublic holiday;
(b} aSaturday; and

(¢} agale wamning day or a black minstorm waming day as
defined in section 71(2) of the Interpretation and General
Clanses Ordinance (Cap. 1Y%

dadly reporting requirement notice (55 H BN E) means a
notice published under rule 7(1);

reporiable short position (JEEFEEHAE) has the meaning given by
ritle 3;

reporting day (FRE5 F) means—

() unless paragraph (8) applies; the day specifled in rule
yor : -

(®)  if adaily reporting requivément hotice is in forcs, the day .

specified in rule 4(3); .
reporting deadiine (FEESHTIEY means— e e
(8) unless paragraph (b) applies, the period specified in ririe
42 or -
(b} if a daily reporting requirement notice is in force, the
period specified in rule 4(4);

specified ATS (B THBE2 B IEE) means an authorized
automated trading services specified in Schedale 2;

specified shares (FEERIREY) means shares in a corporation which
are listed or admitted to trading on the Stock Exchange and
specified in Schedule 13

Stock Exchange (Bi5527 2B} means the recoghized stock market
operated by the Stock Exchange-Company.

Reportable short position

(1) Inthese Rules, a person has a reportable stiort position in any ..
specified shares if the person has a net short position valve in
the specified shares that is equal to or more than the thréshold
specified in subrule (2)(b).

{2} For the purposes of this rale— e
(2) the net short position value thet ' person ‘has 1n ‘any ~

specified shares is calewlated in accorddnce with the
foHowlng formula— s o

A-B)xC -
Where— N

A is the number of the specified sharesmthe RIPEI

person’s short position;




Becurities and Futwres (Short Pasition Reparting) Rulss Securitles and Futures (Shoft Pesition Reporting) Rules .

Part 1 Part 1 Co e
Rule 3 3 Rule 3 S.4
B is the number 9? the specified shares in the long position (JF&), In relation to any specified shares, mesns the - :
person’s long position; ‘ nuwwber of the specified shares that a person beneficlally -
C is the specified closing price of the specified owns; - L
shares; siort position (7%78), in relation to any specified shares, means the -
(b)  in subrule (1), the threshold in relation to a reporting dey position in the specified shares that a person has a5 a result of - R X
is the lower off— selling the specified shares at or through the Stock Exchange @ :
- s or b f i i y [ :
() $30 mitlion; and T by means of any one or more specified ATS, or any

combination of these methods of selling, where—

(@) atthe time of each sale comprised in the position; the
person did not have = presently exerciamble and
unconditional right to vest the specified shares in the

fi) 0.02% of the value of the tota! number of the
specified shares issued by the comporation
concerned, caloufated in moccordance with the
following formula—

purchaser; or
CxD {(b) each sale comprised in the position was the subject of a
short selling order.
Where—- E
C  is the specified closing price of the specified ;
shares; .
D s the total nomber of the specified shares ’

issued by the corporation, as at the close of
trading on the Stock Exchange on the
reporting day;
(c) in paragraphs (@) and (b), specified closing price, in
relation to any specified shares, is—
(D the closing price of the specified shares on the
reporting day; or )
{ify i on the reporting day the specified shares are
suspended from trading on the Stock Exchange, the
Tast closing price of the specified shares before the
suspension,
as determined In accordance with the rules of the Stock
Exchange Company.

(3) Inthis rule—




Securities and Fuluras {Short Position Reporiing) Rules

Part2 ]
Rule 4 5
Part2
Reportable Shert Positions

4, Reportable short positions to be notified to Commission

@

&)

(4}

)

(6)

- (13 " Unless a daily reporting requirement noticé is in foree, subrule

() applies to & person who has a reportable short position in
any specified shares at the close of teding on the Stotk
Exchange on—

(@} the Friday of any week; or

(b) if the Stock Exchange does not open for trading on the
Friday of any week, the last weekddy befors Friday o
which the Stotk Exchange is open for trading,

A person to whom this subrule applies must notfy tie
Conimission of the reportable short positioh within 2 business
days after the day specified in subrule (1) in accordance with
this rile.

if a daily reporting requirement notice is in foree, subrule (4)
applies to 2 person who has a reportablé short position in any
specified shares at the close of trading on the Stock Exchangs
on each day on which the Stock Exchangé is open for trading.

A pérson to whom this subrule appliés must notify the
Commission of the reportable short position within 1 business
day after the day specified in subrule (3) in accordance with
this nule,

If a reportable short position in any specified shares is held on
trust, the duty to notify under subrule (2) or (4) does not apply
10 a beneficiary of the trust and instead applies to the parson
who Is {he trustee of the frust as i that person were the
beneficiary,

In determining whether a corporation has a reporiable short
position in any specified shares—

Part2
Rule 4

Securitles end Futwres {Short Position Reparting) Rules

3]

0]

®

)

(@) the short position 4nd the long position (if any) In the
specified shares atiributable to a particular collective
investment scheme; and

{b) these atributable to another collective Investment
scheme,

are to be treated separately and not to be aggrepated,

In determining whether 2 person has a reportable short
position in any specified shareg—

(&) the short position and the long position (if any) in the
specified shares attributable to any partnership; and

(b)  those attributable to another partnership,
are to be treated separately and not fo be agiregated,

If the parmers in a partnership have a reportable short position
in any specified shares attributable 10 the parinership, those
parters are regarded os having complied with the duty to
notify under submie (2) or (4) in tespest of those specified
shares if one of those partners or another person autharized by
all those partners has submitted, on behalf of those pariners, a
notice that complies with subrule (9),

Notification to the Commissior required vinder subrule {2y or
{4} must—

(@) be in the form specified by the Commission under
section 402 of the Ordinance for the purpases- of this
rale;

) contain—

() porticlars identifying the person who hes g
reportable short position in specified shares; L
(i} particulars of the net short position value *and
number of specified shares comprised in - the
reporiable short position; and ‘ L
(it)) the name and stock code of the spacified Sheves
comprised in the reportable short position; and

i




Securifies and Fulures (Short Position Reporting) Rules

@
@

Part 2
Rule 5 b
{¢} be submitted to the Commission electronically by means
of an enfine communication system designated by the
Commission vnder mule 5(1) for the purposss of thess
Rules,
3. Commission may designate online communication system

The Commission may, for the purposes of these Rules,
designate an online communication systei.

Where the Commission designates an online communication
systémn under subrude (1), ¥ must as soon as reasonably
practicable publish directions and instructions relating to the
use of that system in the manner that it considers appropriate.

Commission to publisk particulars of report'e:d short positions

m

@

(3)

Subject to subrules (2) and (3), the Commission must, as soon
a5 reasonebly practicable afier the reporfing deadline for a
reporting day, publish in the manper that it considers
appropriate the particulars of the reportable short positions
notified to it in respect of the reporting day under rale 4(2) or
(43 that it considers appropriate.

Subrule (1) does not require the Comimission fo publish
particularg—.

(a) earlier than 5 business days after the reporting day; or

{t) if a daily reporting requirement notice is in forcs, more
frequently than once a week,

Any particulars published under subrute (1) must be, so far as
reasonably practicable, presented in 2 way which prevents the
identity of a person who has submitied a notice under ile
4(2) or (4) and that person’s reportable shert position from
being ascertained from it.

Sacurities and Futures (Shott Position Reporting) Rules

Part 3
Rula 7 8
Part3
Daily Reporting Reguirements
7. Daily reporting requirement notice

8y

@)

3

The Commission may publish a daily reporting requirement

uotice in accordance with this rute if the Commission believes

that—

(8) cirtumstances exist, in Hong Kong ot elsewhere, which
threaten or may threaten the financial stability of Hong
Kong; and

(b) as a result of those civcumstances, the Commission
needs to be notified of reportable short positions on =
daily basis,

A daily reporting requirement notice—

(2) must declare that, from the date specified in the notice, a
petson who has a reportable short position on each day
on whick the Stock Exchange Is open for trading must
notify the Commission of the reportable short position
within 1 business day; .

(b} mnust be published in the Gazette at least 24 hours before
the date specified in the notice; and

(z} may be published or announced on the Comvnission’s
website and in any other manner and at the times that the
Commission considers appropriate,

If & daily reporting requirement notice {5 in forcé and the
Commission believes that it no longer nedds tobe notified of
réportable short positions on a daily basis, the Commission
must publish on its website a notice (cessafion -potice)
declaring that the daily reporting requircment notide is to
cease 1o have effect from the date speeified in the cessation
noties.




Part3
Rule 7

Securitles and Futures {Short Position Reparling) Rules

Securities and Futures (Bhort Position Reperting) Rules

Schedule 1

g

o0

(4) Nelther a daily teporting requirement notice nor a cessation
notice is subsidiary legislation.

Schedude 1 .2}

Specified Shares

Shares which are a constituent of the Hang Seng Index.

Shares which are 2 constituent of the Hang $eng China Eﬂféfpriééé B

Index.

Shares which—

(=) are shares determined by the Stock Exchange Company
to be a “designated secuwrity” in accordance with the
rules of the Stock Exchange Company; and

(b)  are shares classified by the Hang Seng Indexes Company
Limited as financial stocks in accordance with the Hang
Seng Industry Classification System.




Securities and Futures (Short Position Reporting) Rules

Schadula 2

Securities and Futures (Shurt Position Reporting) Rutes
Explanatory Mote

Schedule 2

Specified ATS

[This schedule is deliberately left blank]

Chief Executive Officer,

{r.2]

Securities and Futures Commission

2012

11 Paragraph 1 i

Expian’atory Note

The ohjeat of these Rules s to fmpose a duty on 4 persen who bata
net short position in certain shares that amounts to - or excesds
certain threshold to report the short position 1o the ‘Sestrities and

Fumrfss Commission {Commission) on or before - a reporting
deadlirie. ‘

Rule 2 sets out the definitions to be used in the Rides,

Rule 3 provides for the meaning of reportable short position by
reference 1o a threshold,

Rule 4 sets out who has the duty to report, when the duty arises and
fiow the report is to be made. The details ave as followg——

{(a) The duty to report i3 imposed on a person who has a
reportable short position in any specified shares at the
close of trading on a reporting day,

{(b)  Unless a notice requiring daily reporting is in foree, the
reparting day s the last trading day of each wesk and a
reportable short position must be reported within 2
business days after the reporting day.

(c) If a notice requiring daily reportlng is in ‘force, every
trading day is a reporting day and a repostable short
position must be reported within 1 business day after the
reparting day.

(d} If the short position In specified shares'is held ot trust, -
then the trustee has the duty to repott, . ‘

(€) For corporations, the short position i any specified
shaves that is attributable 1o more than une collective
investment scheme must be yeported separately, .

(fy If the partners in a parmership heve's reptriable short -
position, then a notice submitted by & partner or another
person authorized by all the partners inthe parneishipis . -
regarded as having eomplied with the statutory duty to
rotify under rude 4.




Securities and Futures (Short Position Reporiing) Rufes
Explanatary Note
Paragraph 5 . . 13

(=) A person who has short positions in aﬁy specified shares
as a pariner in nore then one partnership must report the
short position attributable to each partnership separately.

5. Rule 5 provides that the Commission may designate an online
communication system for the purposes of reporing under the
Rules,

. Rule 6 requires the Commission to publish partienlars of the
reportable short positions notified to it.

7. Rule 7 empowers the Commission, in & coniingency situation, to

require daily reporting of reportable short posiions. Rele 7(1)
defines the contingency situation.

8. Schedule 1 specifies the shares o be specified shares,

Schedule 2 is for specification of the authorized antomated trading
services to be specified ATS. Scheduls 2 is curfently left blank and
the Commission may later amend the Schedule to specify the
anthorized antomated trading services.




Commencement

3 '.1:'?%Schedule ﬂmended
T The Schedule _after xtem 4-—-—

. "-_'_Rule 4(2) of the Securities

-, and Futures (Short Position
AL Repomng) Rules (LN of
o _‘2012)

6. Rule 4(4) of the Securities
and Futurgs (Short Position
Reporting) Rules (LN, of
2012)

ind -utures,(()ffences and Penaltles)
ndment) :‘Regu}atxon 2012 .

ln'Councrl under secuon398(6) of the R
eSOrdmance (Cap. 571y - . -

fgtb.qp_exation on 18 June 2012, . .
Securities ‘and fFlitui'és i-‘(‘Offencas and Penalties) Regulation

The "Securities -and Futures (Offences and Penalties) Regulation
{Cap. 571 sub.le AH) is amended as set out in section 3.

On conviction on
indictment, a fine at
level ¢ and
imprisonment for 2
years

On summary
conviction, a fine at
level 3 and
imprisonment for 6
months

On conviction on
indictment, a fing at
feve} 6 and
imprisonment for 2

Clerk to the Execuntive Council
COUNCIL CHAMBER,

2012




' Securlties and Futures (Offences and Penallles) (Amendment) Regulalicn 2012 . - -
© ExplanatoryNote "= R o R : ..
Paragrapht -~ - -t oo ' S

- Explanatory Note

- “Under 1ule.. 4(2) -and .(4) .of the Securities and Fumres (Short
_ ‘Position Reporting) Rules (LN.  of 2012) (the Rules), a person
* who. has a ireportable - short position in specified shares on a
" reporting ‘day is ‘required, 10 notify the Securities and Futures
Commission.(Commission) of the short position on or before the
reporting deadline for.the reporting day. Under rule 4(1) and (2) of
the Rules, the reporting day is the last trading day of each week and
a reportable short position must be reported within 2 business days
after the reporting day. Under rule 4(3) and (4) of the Rules, if a
notice.requiring daily reporting is in force, every trading day is a
reporting day.and ‘a reportable short position must be reported
within 1 business day.after the reporting day.

2. This Regulation amends the Schedule to the Securities and Futures
(Offences and Penalties) Regulation (Cap. 571 sub, leg. AH) by
providing that a person who, without reascnable excuse, fails to
notify the Commission as required by the Rules commils an
offence, and is liable on conviction, to a fine and imprisonment
specified in the Schedule.






