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Background

In the midst of a continuously exuberant
state in the residential property market,
arising from a tight supply of flats,
extremely low Interest rates and the influx
of capital from overseas, It is apparent that
the property residential market is out of
step with the real economy.
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= The Financial Secretary announced the new
demand-side management measures, I.e. the
enhancement to the Special Stamp Duty (SSD)
and the introduction of the Buyer’s Stamp
Duty (BSD), on 26 October 2012.
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Enhancement to the SSD
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The BIll proposes increasing the SSD rates
and extending its coverage from 24 months
to 36 months.
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s The SSD rates under the enhanced SSD
regime are as follows —
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= 20% of the amount or value of the consideration if
the residential property has been held for six
months or less;
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= 15% of the amount or value of the consideration if
the residential property has been held for more
than six months but for 12 months or less; and
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= 10% of the amount or value of the
consideration if the residential property has
been held for more than 12 months but for
36 months or less.
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Introduction of the BSD
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= The Bill also proposes introducing the BSD on
residential properties acquired by any person
(including companies) except a Hong Kong
permanent resident (HKPR).
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= The BSD is to be charged at a flat rate of 15% on all
residential properties.
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In drafting the Bill, we have taken into account
various views expressed In the community, including
those received from the LegCo Panel on Housing and
Panel on Financial Affairs at their joint meeting on

2 November 2012, and during the meetings /
briefings we arranged for relevant stakeholders.
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The key issues of the Bill are highlighted below.
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Definition of HKPRs
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= Holders of valid permanent identity
cards under the Registration of Persons

Ordinance (Cap. 177).
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Minor and mentally incapacitated persons
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= For a HKPR to be exempted from the BSD, the HKPR
must be the purchaser / transferee acting on his or
her own behalf in the acquisition of the residential
property, except for a HKPR who Is a minor or a
mentally incapacitated person who, due to the lack
of capacity to enter into legally blndlng agreements,
must In practice require another person to act on his
or her own behalf.
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Exemptions
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= We have made reference to the existing exemption
arrangement of the SSD. We suggest that similar
exemptions be provided in respect of the BSD.
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= Exemptions include:
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= acquisitions of a residential property by a HKPR jointly with
a non-HKPR close relative;
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= assignment of a residential property to a
non-HKPR close relative;
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= acquisition or transfer of a residential
property by a court order;
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= residential properties as a gift to charitable
Institutions exempted from tax under the Inland
Revenue Ordinance;
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= acquisition or transfer of a residential property in
respect of which the chargeable document is
made relates solely to the estate of a deceased

person, etc.
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Application of the BSD on companies
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= Our policy intention is to accord priority to
the home ownership needs of HKPRs Iin the
midst of the tight supply, ultra-low interest
rate and abundant liquidity by managing the
demand of non-HKPRs and companies.
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= There are views that companies whose shareholders
are all HKPRs should be exempted from the BSD.
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= To Identify a company on the basis of the HKPR
status of Its shareholder(s) for the purpose of BSD
will deviate from the basic legal principle that a

company being an entity should be independent from
Its shareholder(s).
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= |t Is also not practical to exempt
companies whose shareholders are all
HKPRs by putting in place a self-
declaration mechanism as it would lead
to tax evasion.
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= First, a registered company may involve a
huge number of shareholders, some of them
can be bodies corporate. It will call into
guestion how many tiers of company
structure should be captured to verify the
identity of the ultimate shareholders.
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= Besides, companies incorporated overseas
are not required to provide information on
their shareholders to the Stamp Office or
Companies Registry, thus investigation Is
virtually impossible.
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= Furthermore, the shareholders with HKPR status can
circumvent the BSD through transferring property
entitlement to non-HKPRs by various ways such as
nomination, allotment of new shares, etc. The
shareholders would appear to remain the original
shareholders but in reality the control of the company
has been transferred.
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Refund of BSD paid for redevelopments

i B[ B HE H N E R LR

= The policy intent Is that the BSD should
not hinder redevelopment (be it for
redevelopment into a residential or a
non-residential property).
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= Under the Bill, a refund mechanism will be
put In place. Acquisition of residential
oroperties for the construction of immovable
properties will be exempted from the BSD,
orovided that the immovable properties are
constructed within six years.
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= The general rule Is that the “six-year
period” starts when the relevant
developer has become the owner of the
entire lot of the redevelopment
concerned.
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= The developer will be considered as having
completed the construction If it has obtained,
within six years thereafter, the Occupation
Permit (OP) In respect of the redevelopment,
or the first OP If there is more than one for
the entire redevelopment.
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= If the lot is the subject of an order for sale made by
the Lands Tribunal under the Land (Compulsory Sale
for Redevelopment) Ordinance (Cap.545) and the
Lands Tribunal, on application by the developer,
allows a further period, then the further period
prevails.
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= Where lease modification is required after the
developer has acquired the Iot(s) the
counting of this “six-year period” commences
from the completion of first such lease
modification of the lot(s) i.e. the date of the
lease modification document.
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= Where a new lot Is granted by the
Government, the counting of this “six-
year period” commences with the grant
of a new lot by the Government.
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= It is difficult to give any exemption from BSD before
there is solid proof that such an acquisition is for the
purpose of redevelopment and that it can
subsequently fulfil the various conditions for
exemption. Thus, the person or company pursuing
redevelopment has to pay the BSD upfront as and
when individual units are acquired.
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= Where the individual units were transferred from a
body corporate to an associated body corporate within
the meaning of section 45 of the Stamp Duty
Ordinance before the redevelopment is completed, the
associated body corporate may also apply for refund of
the BSD paid by the body corporate upon completion
of the redevelopment and the six-year rule would still

apply.
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Mechanism to adjust SSD and BSD rates by means
by subsidiary legislation
i NN dr b ik 2P N IR 74 = e = RE (2 ST Y= ) v il

= Adjustments to the SSD and BSD rates are
proposed to be made by means of subsidiary
legislation subject to negative vetting by
LegCo, In order to have the necessary
flexibility to adjust the applicable rates (to
zero If necessary) In a timely manner.
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Implementation of the measures
i LA 2R

= The Bill proposes that the measures should
take effect on 27 October 2012. IRD will
record all residential property transactions
between 27 October 2012 and the date on
which the Bill is enacted. Relevant demand
notes will be i1ssued afterwards.
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Thank you
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