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» The principal legislations of Hong Kong’s trust
law regime have not been substantially
reviewed or modified since enactment
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» Some of their provisions are outdated and
cannot meet the needs of present-day trusts
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» Based on an overall review of the various
modernisation proposals put forward by the trust
industry and with reference to the recent trust law
reform of the UK and Singapore
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» The Administration conducted public consultations

on the proposals in 2009 and 2012. Respondents
indicated general support for the legislative exercise
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» To facilitate present-day trust administration, bolster the
competitiveness of Hong Kong’s trust services industry and
attract settlors to set up trusts in Hong Kong, thereby

enhancing Hong Kong’s status as an international asset
management centre
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» Modify the common law position and update existing
leglslatlon in certain specific aspects of our trust law regime,
including:

Enhancing trustees’ default powers
Enhancing protection for beneficiaries
Reserved powers of settlors

Provision against forced heirship rules

Abolishing the rule against perpetuities and changing the rule
against excessive accumulations of income
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» Does not cover other aspects including the
common law rules with respect to how a trust
is constituted or when a person is to be
regarded as a settlor, trustee or beneficiary
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» Enhancing Trustee’s Default Powers

» S X E A ahikg
» Enhancing Protection for Beneficiaries
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» Ensuring the Validity of Certain Trusts
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» Abolishing the Rule against Perpetuities (“RAP”)

and Changing the Rule against Excessive
Accumulations of Income (“REA”)
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» Most proposals are applicable to trusts set up
before and after the commencement of the
amendment bill
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Enhancing Trustees’ Default Powers

» A EAEA VR EXfrRp X iE S
Power to ap_pomt agents, nominees and
custodians
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LegCo Brief para 7(a)
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Default power to facilitate effective administration
of trusts
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Trustees are required to perform certain
important functions
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Enhancing Trustees’ Default Powers (2)
» K EE A

Power to insure
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LegCo Brief para 7(b)
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Widen trustees’ default power to insure trust property
against risk or damage caused by any event

B SR A KR & FR
Remove restrictions on the amount of insurance that
trustees may take out



R X R A SRR 4 (3)

Enhancmg Trustees’ Default Powers (3)
» AR EBRAEEPFFR DA i &
Remuneration of trustees acting in a business or
profession

iE g FORELR FT(0)K
LegCo Brief para 7(c)
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Facilitate the appointment of trustees with professional
knowledge and experience to better protect the interest of
the beneficiaries
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Subject to the terms of the instrument creating the trust
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Enhancing Trustees’ Default Powers (4)
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Fine-tuning the default scope of authorized
investments
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LegCo Brief para 7(d)

Y MAR TR S if
Relax certain conditions regarding investment in shares
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Risk Management — stipulate expressly that the list of
default permissible investments does not include

structured products
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Enhancing Protection for Beneficiaries
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Introducing statutory duty of care of trustees
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LegCo Brief para 8(a)
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With reference to common law, provide for a clear
statement of the standard of care to be expected of
trustees, having regard in particular to any special
knowledge or experience that the trustee has or holds

himself out as having
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Enhancing Protection for Beneficiaries (2)
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Statutory control on exemption clauses of

trustees
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LegCo Brief para 8(b)
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Applicable to trustees acting in a business or
profession receiving remuneration
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Enhancing Protection for Beneficiaries (2)
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Statutory control on exemption clauses of trustees

(2)
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Expand the common law position which only invalidates

exemption clauses seeking to exempt liability from fraud
to cover also wilful misconduct and gross negligence
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Takes effect one year after the commencement of the Bill
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Enhancing Protection for Beneficiaries (3)
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Checks and balances in relation to the appointment of
agents, nominees and custodians
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LegCo Brief para 8(c)
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Duty to review arrangements under which agents, nominees and
custodians act
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Clear guidance should be given to agents delegated with asset
management functions

E S e
Statutory duty of care
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Some important functions are non-delegable
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Enhancing Protection for Beneficiaries (4)
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Ap_pointmeﬁt and retirement of trustees by
beneficiaries
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LegCo Brief para 8(d)
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Beneficiaries of full age and capacity and are
absolutely entitled to the trust property may
appoint and retire trustees by way of a court-free
process
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Ensurmg the Validity of Certain Trusts
» AT A RY iE S
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Reserve powers by settlors

22 g TR 5k
LegCo Brief para 9(a)
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Provide expressly that a trust would not be
invalidated because of the mere fact that the settlor
has kept the power of investment or asset
management functions
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Ensuring the Validity of Certain Trusts (2)
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Provision against forced heirship rules
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LegCo Brief para 9(c)
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Introduce a statutory provision to the effect that
foreign forced heirship rules will not affect the
validity of a lifetime transfer of movable assets into
a trust expressed to be governed by Hong Kong law

20



B'fF M AERRRIE {5k o @A R H AR

Abolishing the Rule against Perpetultles (“RAP”) and
Changing the Rule against Excessive Accumulations of
Income (“REA”)

2 e pREEFIDE
LegCo Brief para 9(b)
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Abolish the RAP and change the REA
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Allow settlors to set up perpetual trusts in Hong Kong
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Retain certain restrictions on accumulations of income for
charitable trusts
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Comparison with UK and Singapore — Overview
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» Proposals ahead of UK and/or Singapore:
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Perpetual trusts (Ahead of UK and Singapore)
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Statutory control on exemption clauses of trustees acting in a business or
profession (Ahead of UK and Singapore)
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Appointment and retirement of trustees by beneficiaries (Ahead of
Singapore; on a par with UK)
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Anti-forced heirship provision and reserved powers of settlors (Ahead of UK;
on a par with Singapore)
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Comparison with UK and Singapore — Overview (2)
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» Other proposals on a par with those in UK/Singapore
(Except the default scope of authorized investments)
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