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Handling of Torture Claims

10. MR DENNIS KWOK: President, since December 2009, the Government
has implemented an “enhanced screening mechanism", which is a non-statutory
and administrative scheme (hereinafter referred as “the Current Mechanism™), for
handling torture claims made under Article 3 of the Convention Against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment (Convention).
Even though the claimants have access to legal representation under the Current
Mechanism, there has not been one successful claim so far. The Immigration
(Amendment) Ordinance 2012 (Amendment Ordinance), which provides for a
statutory process for making and determining claims, will come into operation on
3 December 2012. In this connection, will the Government inform this Council:

(@) given that there has not been a successful claim under the Current
Mechanism so far, whether it has reviewed the effectiveness of the
assessment criteria under the Current Mechanism in identifying
persons in danger of being subjected to torture and protecting them
from torture in accordance with the Convention; if it has, of the
outcome and details of the review; if not, the reasons for that; and

(b)  whether the assessment criteria to be employed to weigh the relevant
considerations as set out in the Amendment Ordinance are different
from those employed under the Current Mechanism; if not, of the
reasons for that; if so, what the differences are, whether it has
assessed if the number of successful claims will increase upon the
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commencement of the Amendment Ordinance, and how it will
monitor the new assessment criteria's effectiveness in identifying
persons in danger of being subjected to torture and protecting them
from torture in accordance with the Convention?

SECRETARY FOR SECURITY: President, the United Nations Convention has
been applied to Hong Kong since 1992. Under Article 3 of the Convention, a
person should not be expelled, returned or extradited to another State where there
are substantial grounds for believing that he would be in danger of being
subjected to torture. Torture claims made under the Convention in Hong Kong
are handled by the Immigration Department (ImmD).

Since December 2009, the ImmD, following consultation with the legal
profession and drawing reference to similar mechanisms in major common-law
jurisdictions, has introduced an enhanced screening mechanism for torture claims
(enhanced mechanism) to ensure that screening procedures would meet the "high
standards of fairness" as required by the Court. Enhancements introduced
include the provision of publicly-funded legal assistance to claimants, new
petition procedures involving adjudicators with legal background determining
petitions with oral hearings where fairness so requires, and enhanced training for
immigration officers and adjudicators responsible for making decisions on claims
and petitions respectively.

Publicly-funded legal assistance through the Duty Lawyer Service is
available to each claimant upon application. At present, over 260 barristers and
solicitors, who have received training on handling torture claims, are on a roster
to provide legal assistance to claimants throughout the entire screening process.

Our reply to the various parts of the question is as follows:

(@ Under the current enhanced mechanism, as required by "high
standards of fairness”, claimants are given every reasonable
opportunity to establish their claims, including submitting detailed
grounds through a questionnaire with supporting documents or
evidence; attending a screening interview with immigration officers
to further provide information or answer questions; and making
further representations to adjudicators, who are all former Judges or
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(b)

magistrates, at petitions.

In determining whether there are substantial grounds for believing
that a torture risk exists, the responsible immigration officer (and
adjudicator on petitions) must consider the individual circumstances
of each claim and take into account all relevant considerations. In
this regard, all information provided by the claimant, including the
grounds for the claim and any further submissions with supporting
documentary evidence, together with other objective information,
such as country of origin information, will all be considered as
required by "high standards of fairness”. Reference will also be
drawn to relevant case law, as well as other relevant materials
applicable to the individual claim, including the United Nations
Committee against Torture’s General Comments on the
implementation of the Convention and decisions on individual cases.

Following Article 3 of the Convention, if the claimant can establish
that there are substantial grounds for believing that there is a
foreseeable, real and personal risk of him being subjected to torture
in the torture risk country, the claim will be accepted as
substantiated.

Each decision on a claim must be made individually, taking into
account all relevant considerations including personal circumstances
provided by the claimant. Whether a torture claim may be
established by the claimant is a matter which depends entirely on the
particular circumstances of a case. It is not apparent that there
should be any correlation between the number of substantiated
claims and the standard of fairness or effectiveness of the screening
procedures.

The Amendment Ordinance, enacted in July 2012, will come into
operation in December 2012. It provides for a statutory framework
to underpin the current enhanced mechanism for determining torture
claims, which includes the establishment of the Torture Claims
Appeal Board (the Appeal Board) to hear appeals against refusal
decisions on claims.
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Under the statutory mechanism, after a claimant has submitted the
grounds of the claim and supporting facts in a torture claim form, the
responsible immigration officer must arrange a screening interview
for the claimant to further provide information and answer questions
relating to the claim. Decisions on torture claims must be given to
claimants in the written form and with reasons for the decisions.
Claimants aggrieved by such decisions have a right to lodge an
appeal to the Appeal Board, which may decide to hold an oral
hearing if it considers that the appeal cannot be justly determined
otherwise.

The amended Ordinance provides that, among other things, a torture
claim must be accepted as substantiated if there are substantial
grounds for believing that the claimant would be in danger of being
subjected to torture if removed or surrendered to a torture risk
country, and all relevant considerations are to be taken into account
in determining a torture claim.

Immigration officers responsible for assessing torture claims and the
Appeal Board will continue to consider each claim on its own merits
by taking into account all relevant considerations, including those set
out in part (a) above, in accordance with the requirement of "high
standards of fairness" as laid down by the Court and relevant
provisions under the amended Ordinance.

AEERBRHET

Implementation of Qualifications Framework
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MR ABRAHAM SHEK: President, at the time when the Government beseeched
the Legislative Council to endorse the privatization programme in 2004 and 2005,
it stated that the profits generated from the sale of the facilities of the Housing
Authority (HA) would be used to construct public rental housing (PRH) units.
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Mr Justice BOKHARY, at that time, also took this into account in the Court of
Final Appeal's judgment in the case between Ms LO Siu-lan and the HA which
provided the listing exercise with a legal basis. Yet, this pledge has remained
mere rhetoric: the actual construction volume of PRH units per annum has never
surpassed the level reached in 2004-2005 when the promise was made, when at
that time, 24 000 PRH units were constructed. In the 2011-2012 period, only
11 000 PRH units were built, and the number of PRH units constructed annually
between 2005-2006 and 2011-2012 was only about 13 900 on average. The
Government has not only broken its promise, but also misled the Judiciary. This
IS just another unpaid cheque that the Government and the HA owe the people.

No one doubts the capacity of The Link, as it has successfully revamped
the once poorly managed commercial and parking facilities under the HA into a
lucrative business, as it is now, that offers a classic example of how business
principle can outperform bureaucratic leadership. However, there are doubts
about whether The Link has any social corporate responsibility, and whether the
Government has properly performed its role in dealing with the aftermath of the
divestment and listing exercise. Unfortunately, the Government has once again
shown how it is capable of turning something good into something bad, and from
bad to worse.

Privatizaton itself is not wrong. The continuing controversy over The
Link issue concerns the Government's disposal of public asset at a knock-down
price, which was a gross blunder. During the fierce debate in this Council in
2004 and 2005 on privatizing the HA's assets, while | supported the privatization
in principle, | forewarned the Government that its approach for calculating the
HA's assets was wrong — but this was defended by Mr SIN Chung-kai — as it
took no account of the construction costs and the considerable land premium.
But the Government refused to listen then and insisted on selling the HA's assets
at an extraordinarily low price. As a result, the price of a parking space was set
at a ridiculously low price of $47,000, compared to the then market price of
$200,000 in the New Territories. Likewise, the Lok Fu Shopping Centre was
valued at only $3,000 per sq ft, a price that did not even cover the land premium,
President. Only the shareholders of The Link benefited. That is why the price
Is so high today, and it was to the detriment of the public coffers and to those
people living in the HA's estates.
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President, the public outcry against The Link has evolved into a wider
social discontent because it appears that the interests of the general public and the
small tenants have been undermined. The logic is simple. Those HA assets
used to serve the community and residents in respective districts. However,
over the past seven years, the accumulated rental increases imposed on the shop
tenants operating in The Link's shopping malls have reached 74%. Small
businesses have thus been squeezed out, and only famous brands and chain stores
that can afford the high rents are welcomed. This practice has caused people to
complain about reduced choice and inflated prices for commodities, including
daily necessities, and their livelihood suffers.

| call on The Link to show some corporate social responsibility. This will
surely help The Link to rid itself of the notorious reputation as “an unscrupulous
vampire™ and will be conducive to the long-term development of the corporation.
The only question is whether The Link will look at the issue with far-sightedness
instead of chasing profits indiscriminately.

President, if we blame The Link simply because it acts on business
principles, then the Government deserves more blame for acquiescing to the
sufferings of the people and ignoring the responsibility immediately following the
privatization. Privatization of public assets is not and cannot be the end of the
Government's responsibility. Section 4(1) of the Housing Ordinance stipulates
that the HA is responsible for providing housing and ancillary facilities, including
the shopping arcades, recreational facilities, and so on, for the enjoyment of the
public housing residents.

Some colleagues suggest that the Government should buy back 25% of the
shares of The Link and at the same time, install and run similar facilities in the
vicinity of The Link to create more competition. However, this would be
tantamount to lifting a rock only to drop it on the Government's own feet.
Buying back shares is not the answer. | agree with Vincent of the Liberal Party
that creating competition will be the answer. Hit The Link where it hurts most
in its own area. This is what they should do, and not to buy back The Link at an
exorbitant high price to the benefit of the shareholders.

President, | vote against the motion.
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Mr CHAN Kam-lam rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 34 were present, 14 were in favour of the amendment, 19 against
it and one abstained; while among the Members returned by geographical
constituencies through direct elections, 35 were present, 22 were in favour of the
amendment and 12 against it. Since the question was not agreed by a majority
of each of the two groups of Members present, he therefore declared that the
amendment was negatived.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 33 were present, 10 were in favour of the amendment, 18 against
it and five abstained; while among the Members returned by geographical
constituencies through direct elections, 35 were present, 13 were in favour of the
amendment and 21 against it. Since the question was not agreed by a majority
of each of the two groups of Members present, he therefore declared that the
amendment was negatived.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 34 were present, 14 were in favour of the amendment and 20
against it; while among the Members returned by geographical constituencies
through direct elections, 35 were present, 22 were in favour of the amendment
and 12 against it. ~ Since the question was not agreed by a majority of each of the
two groups of Members present, he therefore declared that the amendment was
negatived.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 34 were present, 14 were in favour of the motion and 20 against it;
while among the Members returned by geographical constituencies through direct
elections, 35 were present, 22 were in favour of the motion and 12 against it.
Since the question was not agreed by a majority of each of the two groups of
Members present, he therefore declared that the motion was negatived.
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Dr Fernando CHEUNG rose to claim a division.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 22 were present, 20 were in favour of the amendment, one against
it and one abstained; while among the Members returned by geographical
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constituencies through direct elections, 31 were present and 30 were in favour of
the amendment. Since the question was agreed by a majority of each of the two
groups of Members present, he therefore declared that the amendment was
passed.
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Adjourned accordingly at four minutes to Ten o'clock.
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WRITTEN ANSWER

Appendix |

Written answer by the Secretary for Labour and Welfare to Mr Jeffrey
LAM's supplementary question to Question 1

As regards the relevant figures on the number of job vacancies in private sector
establishments in June 2012 analysed by sector, they are as follows:

Number of Job Vacancies? in Private Sector Establishments in June 2012
Analysed by Sector

Sector June 2011 | June 2012 | Year-on-year change®

(Number) | (Number) | (Number) (%)

Manufacturing® 1 600 2 100 500 32.9

Construction sites 300 600 300 94.7

(manual workers only)

Import/export trade and 8 300 9100 900 10.6

wholesale

Retail 5200 6 900 1700 32.7

Transportation,  storage, 4900 5400 500 10.2

courier services”,

information and

communications

Restaurants 6 900 10 500 3600 52.4

Accommodation®  and| 1300 1 800 600 44.0

other food service

activities

Financing, insurance, real| 10 600 11 500 800 8.0

estate, professional and

business services

Estate management, 4000 5400 1300 33.0

security and cleaning

services

Social and  personal 9 300 12 200 3000 31.9

services®
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WRITTEN ANSWER — Continued

Sector June 2011 | June 2012 | Year-on-year change®
(Number) | (Number) | (Number) (%)
Miscellaneous activities'” 4200 5 200 1 000 24.2
Others 100 100 * -2.2
All sectors 56 600 70 800 14 200 25.1
Notes:
(1) Excluding those in the Civil Service. Number of job vacncies is rounded to the nearest

@)
(3)
(4)
()

(6)

()

hundred.

Year-on-year change is calculated based on unrounded figures.
Excluding food processing and production.

Excluding local courier services.

Accommodation services cover hotels, guesthouses, boarding houses and other
establishments providing short-term accommodation.

Excluding elderly homes; laundry and dry cleaning services; and hairdressing and other
personal services.

Miscellaneous activities cover elderly homes; laundry and dry cleaning services;
hairdressing and other personal services; local courier services; and food processing and
production.

Data is not released.

Owing to rounding, there may be a slight discrepancy between the sum of individual items and
the total as shown in the table.

Sources: Quarterly Survey of Employment and Vancancies and Quarterly Employment Survey

of Construction Sites, Census and Statistics Department.
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Appendix 11
WRITTEN ANSWER

Written answer by the Secretary for Transport and Housing to Mr Albert
HO's supplementary question to Question 2

As regards cycling accident statistics, the relevant information is provided as
follows.

Table 1: Number of bicycle accidents by location of accident

: Other *
Year Carriageways | Cycle Tracks Locations” Total
2009 828 709 256 1793
(46.2%) (39.5%) (14.3%) (100.0%)
2010 895 822 197 1914
(46.8%) (42.9%) (10.3%) (100.0%)
2011 1 065 1070 213 2 348
(45.4%) (45.6%) (9.1%) (100.0%)
2012 1 068 1200 314 2 582
(41.4%) (46.5%) (12.2%) (100.0%)
2013" 153 164 67 384
(Jan to Feb) (39.8%) (42.7%) (17.4%) (100.0%)
Notes:
# Other locations mean places such as cycle parks, playgrounds and open spaces
* Figures may not add up to total due to rounding
+ Provisional figures
Table 2: Number of cyclists killed or injured in bicycle accidents
by location of accident and degree of injury
Carriageways Cycle Tracks Other Locations” Total
Year (@) (b) © @+(b)+(c)
Killed| S. 1. | L. I. | Total |Killed| S.I. | L. I. | Total |Killed| S. 1. | L. 1. | Total [Killed| S.I. | L. I. | Total
2009 6 | 112 [ 611 [ 729] 2 | 64 [ 604] 670] 2 | 26 | 154 | 182 | 10 | 202 |1369]1581
2010 9 [128 [ 691 [ 828] 1 [ 80 [ 718 799 o0 | 21 [ 120 | 141 | 10 | 229 15291768
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WRITTEN ANSWER — Continued
Carriageways Cycle Tracks Other Locations” Total
Year (@) (b) © (a)+(b)*+(c)
Killed| S. 1. | L. I. | Total |Killed| S.I. | L. I. | Total |Killed| S. 1. | L. 1. | Total [Killed| S.I. | L. I. | Total
2011 18 | 156 | 824 | 998| 1 119 | 911)1031| O 28 | 137 | 165 | 19 | 303 |1872|2194
2012 7 | 235 | 766 |1008| 2 179 {1006|1187| O 71 | 176 | 247 9 | 485 1948|2442
2013 1 28 | 117 | 146| O 37| 124| 161| O 9 50 | 59 1 74 | 291| 366
(Jan to Feb)
Notes:
"S. 1." means "seriously injured" and "L. I." means "lightly injured"
# Other locations mean places such as cycle parks, playgrounds and open spaces

+ Provisional figures
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