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3 April 2013

Mrs Vicki Kwok

Principal Assistant Secretary (Housing) (Private Housing)
Housing Department

Private Housing Sub-division

Housing Authority Headquarters

33 Fat Kwong Street

Ho Man Tin

Kowloon

Dear Mrs Kwok,
Stamp Duty (Amendment) Bill 2012

[ refer to your letter dated 8 February 2013 and the Legal Service
Division takes note of the Administration's analysis of the relationship of proposed
section 63A of the Stamp Duty (Amendment) Bill 2012 and Article 73(3) of the

Basic Law.

The effect of proposed section 63A is that the notice published
pursuant to that section will be subsidiary legislation subject to the "negative
vetting" by the Legislative Council within the specified period under section 34 of
the Interpretation and General Clauses Ordinance (Cap. 1). With regard to the
adjustment mechanism of Special Stamp Duty ("SSD") and Buyer's Stamp Duty
("BSD") in proposed section 63A, I would be pleased if you could advise further
on the following issues -

(a) Under section 28(3) of Cap. 1, subsidiary legislation comes into
operation at the beginning of the day on which it is published, unless
a provision is made for a different commencement date. If the rates
of SSD and/or BSD are amended by the Financial Secretary ("the new
rates") in a notice published in the Gazette ("the original notice"), and
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(b)

Encl

c.c. LA

-2 -

the new rates are subsequently reduced by the Legislative Council
under section 34 of Cap. 1, will there be a refund of the payment
made pursuant to the higher rates as prescribed in the original notice?
If so, what will be the legal arrangement for such refund?

You may note that in some other Ordinances, there are express
provisions which state clearly that a piece of subsidiary legislation is
not to come into operation before the Legislative Council completes
scrutiny. (The relevant provisions of the Legislation Publication
Ordinance (Cap. 614) (section 18) and the Import and Export
Ordinance (Cap. 60) (section 31(4)) are attached for your easy
reference.) With a view to improving the refund system, if any, in
the situation as described in paragraph (a), would the Administration
consider providing expressly in the Bill that the new rates of SSD
and/or BSD will not come into operation before the expiry of the
negative vetting period of the Legislative Council?

Instead of negative vetting as now being sought in the Bill, would the
Administration consider providing that the amendment to the rates of
SSD and BSD by the Financial Secretary be subject to the "positive
vetting" of the Legislative Council (i.e. by way of a resolution of the
Legislative Council) to allow greater flexibility in the scrutiny by the
Legislative Council?

I look forward to your reply in bilingual form before 12 April 2013.

Yours sincerely,

Kitty Cheng
Assistant Legal Adviser
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Legislation Publication Ordinance

Part & 15

Section 18 Jodp, | ~dd s CAP. 614
LAl 2] T l\ & ]

® the&short title or citation of that gmgh@ffwﬁfnance;

(ii) its number amor}ygﬂﬁh@@d@’i‘ﬁnances of the year in
whichi{;mv&”ﬁ“ﬁ’cted or made; or

ot

rww,(@iﬁ"‘“’”iﬁz chapter number given to it under section
e 11(a);

(s

(i) replace a word or expression in an Ordinance
indicating gender or that could be taken to indicate
gender by a gender-neutral word or expression;

(j) amend an Ordinance to change the way of referring to
a provision; and

(k) make an amendment to an Ordinance that is
consequential on any amendment made under this
section (other than this paragraph).

18.
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i8. Commencement of revision order

An order made under section 17 is not to come into operation
before the expiry of the period within which a resolution
providing for the amendment of the order may be passed in
accordance with section 34 of the Interpretation and General
Clauses Ordinance (Cap. 1).
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CAP. 60 Import and Export

(b) stipulate conditions upon which the delivery and transfer of
ownership of the forfeited or disposed of article, vessel or
vehicle, or the proceeds of any disposal, to the claimant is to be
effected; or

(¢) reject the petition. (Replaced 62 of 1993 5. 12)

(3) (Repealed 62 0f 1993 5. 12)

PART VII

REGULATIONS

31. Power to make regulations

(1) The Chief Executive in Council may make regulations for all or any
of the following purposes— (Amended 66 of 2000 s. 3)

(a) prohibiting the import and export of any article;

(b) prohibiting the import and export of any article except under
and in accordance with the terms and conditions of a licence;

(¢) providing for the issue of licences to import or export any article;

(ca) empowering the Director to exempt any person from any
requirement to obtain a licence to import or export any
prohibited article; (Added 50 of 1984 5. 2)

(cb) prescribing any article or a class or description of an article the
import or export of which except under and in accordance with
a licence is prohibited under this Ordinance; (Added 62 of 1993
5. 13)

(d) prescribing conditions to be observed by any person before or
after the issue of an import licence or an export licence;

(¢) imposing upon owners of ships, aircraft and vehicles, masters of
ships, commanders of aircraft and persons in charge of vehicles
such obligations in respect of manifests, bills of lading, air
waybills, air consignment notes and such other similar matters as
may be necessary for carrying into effect the provisions of this
Ordinance;

(f) imposing other conditions or restrictions on the import or export
of any article;

(g) imposing conditions or restrictions on any cargo placed in or on
any vessel, aircraft or vehicle for the purpose of import or export;

(h) controlling the examination and storage of articles imported or
exported or about to be imported or exported;
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CAP, 60 Import and Export 53

(ha) requiring any person in charge of a vehicle entering or leaving
Hong Kong to give such information in respect of the vehicle as
may be necessary for giving effect to this Ordinance; (Added 8
of 2007 5. 3)

(i) requiring any person importing or exporting any article or any
person involved in the importing or exporting of any article to
give any specified information in respect of the article before or
after it has been imported or exported; (Amended 8 of 2007
5. 3)

(ia) empowering the Commissioner or the Director to specify any
form or requirement for giving information required to be given
to the Commissioner or the Director under this Ordinance;
(Added 30 of 1995 s. 11.  Amended 24 of 2002 5. 2; § of 2007
5. 3)

(/) regulating the movement within Hong Kong of any article which
has been or is intended to be imported or exported or otherwise
dealt with under the provisions of this Ordinance;

(ja) providing for the imposition of conditions in the discretion of
the Commissioner on the carriage of articles prescribed by
the regulations or by the Director in accordance with the
requirements of this Ordinance on or by vessels in the waters of
Hong Kong including activities incidental to the transportation
on land of the articles to the vessels and loading of such articles
on to such vessels and for the issue of licences by the
Commissioner to regulate all such activities; (Added 22 of 1991
s. 11. Amended I of 1994 5. 16)

(k) providing for the issue of certificates in respect of the importing,
exporting, producing, processing, manufacturing and
composition of any article and for conditions which may be
attached to such certificate;

(/) providing for the issue of certificates in respect of preferential
customs tariffs and for conditions which may be attached to
such certificate;

(m) providing for the registration of any person applying for the
issue of any licence or validated production notification, or any
person required to lodge a production notification or any other
document under this Ordinance, or any combination thereof,
and for conditions which may be attached to such registration;
{ Amended 37 of 1999 5. 6)
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CAP. 60

Import and Export
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providing for the registration of any person importing,
exporting, manufacturing, processing, storing, distributing,
selling or dealing with any article in respect of which any licence
or validated production notification may be issued, or in respect
of which any production notification or other document is
required to be lodged under this Ordinance, or any combination
thereof, and for the conditions which may be attached to the
registration of any such person; (Amended 37 of 1999 5. 6)
providing for the registration of any premises—

(1) in respect of which any licence or validated production
notification may be issued, or in respect of which any
production notification or other document is required to be
lodged under this Ordinance, or any combination thereof; or

(i) connected with the importing, exporting, manufacture,
processing, storage, distribution, sale or other dealing with
any article in respect of which any licence or validated
production notification may be issued, or in respect of
which any production notification or other document is
required to be lodged under this Ordinance, or any
combination thereof, ‘

and prescribing any condition upon the registration of such
premises; (Amended 37 of 1999 5. 6)

providing for the cancellation, revocation or suspension for any
period of the registration of any person where the Director is
satisfied that the person so registered has contravened any
condition of any licence, validated production notification or
other document issued under this Ordinance; (Amended 37 of
1999 5. 6)

providing for the imposition and administration of quota
controls in respect of the import or export of any article;
providing for the sale or transfer of any gquota and for the
conditions under which any quota may be sold or transferred;
providing for the registration of any person involved in any
dealing with an article on which any quota control is imposed
and the transfer of any such registration from one person to
another;

requiring importers, exporters, carriers, owners and
manufacturers to furnish to the Director or any other specified
public officer information for the purpose of compiling statistics
of trade with any person or body of persons, corporate or
unincorporate, carrying on business or other activities outside
Hong Kong; (Amended 23 of 1998 5. 2)
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CAP. 60 Import and Export 55

(1) prohibiting or controlling the publication or disclosure of
information or particulars furnished to the Commissioner or the
Director, an authorized officer, an appointed officer or a member
of the Customs and Excise Service under this Ordinance;

(ua) controlling the use of a security device issued by a specified body
for authenticating information to be sent for the purposes of this
Ordinance using services provided by a specified body; (Added
30019955 11)

(ub) prohibiting the unauthorized sending of information for the

purposes of this Ordinance by a specified agent on behalf of a
person using services provided by a specified body; (Added 30
of 1995 5. 11)

(v) providing for the verification of any particulars or information
required to be furnished by any person under this Ordinance;

(w) providing that any person who fails to submit any document
or furnish any information to the Commissioner or the
Director or other specified public officer within a prescribed
period of time shall be liable to pay a prescribed sum of money,
which sum shall be a civil debt due to and recoverable by the
Government; (Amended 66 of 2000 s. 3)

(wa) empowering the Commissioner to grant exemptions {rom any
requirements of the regulations respecting the furnishing of
information to the Commissioner; (Added 8 of 2007 s. 3)

(x) prescribing fees to be collected by the Commissioner or the
Director in respect of any matter arising under this Ordinance
and generally to prescribe the mode and time of payment of such
fees;

(y) empowering the Director to determine the form of any licence
and any undertaking required under this Ordinance;

(z) providing that the Director-General of Trade and Industry may,
by notice published in the Gazette, amend the Schedule to any
regulation made under this Ordinance, other than a Schedule or
a part of a Schedule referred to in section 6B(l) or 6F;
(Amended L.N. 292 of 1989; 1 of 1994 5. 16; L.N. 173 of 2000)

(z&) requiring any person to whom a licence has been issued to keep
such records or documents as may be prescribed or as the
Director may determine; (Added 3 of 1973 5. 3)

(zb) providing for any matter required or permitted by Part IIA to be
prescribed by or provided for in the regulations; (Added 37 of
1999 5. 6)
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CAP. 60 Import and Export

(z¢) without prejudice to the generality of paragraph (z), specifying
any matter referred to in paragraph (zb) in a Schedule
to any regulation made under this Ordinance, and
providing that the Director-General of Trade and Industry may,
by order published in the Gazette, amend that Schedule;
(Added 37 of 1999 5. 6.  Amended L.N. 173 of 2000)

(zd) empowering the Director to determine a process to be the
process of manufacturing any specified textiles for the purposes
of the definition of “production” in section 6AA(L); (Added 37
of 1999 5. 6)

(ze) empowering the Director to specify a particular as material for
the purposes of the definition of “material particular” in section
6AA(L); (Added 37 of 1999 5. 6)

*(aa) levying, with or without exception or exemption, a charge on
persons or any category of persons who furnish particulars
pursuant to any regulation made under this section, and
prescribing the amount or method of ascertaining the amount of
such charge and the mode and time of payment thereof;
(Amended 30 of 1995 5. 11; 24 0f 2002 5. 2)

(ab) imposing or providing for the imposition of a pecuniary penalty,
recoverable civilly, on any person who, being required under any
regulation made under this Ordinance to lodge a declaration
with the Commissioner in connexion with the import or export
of any article, fails to lodge such a declaration or fails to lodge
such a declaration within a prescribed period of time;

(ac) empowering the Commissioner to waive the payment of any
pecuniary penalty imposed under regulations made under paragraph
(ab) and to refund any such pecuniary penalty which has been paid;

(ad) empowering the Director to require an applicant for a licence to
deposit with him, before the issue of a licence, such sum of
money as the Director may specify;

(ae) providing for the forfeiture to the Government by a magistrate
of all or any of the sum of money deposited under regulations
made under paragraph (ad); (Amended 66 of 2000 s. 3)

(af ) prescribing any thing which is to be or may be prescribed under
this Ordinance; and

(ag) generally for the better carrying out of the provisions and
purposes of this Ordinance. (Amended L.N. 294 of 1952)

* The amendment to paragraph (aa), as introduced by section 11 of the Import and Export
(Amendment) Ordinance 1995 (30 of 1995), was repealed by section 2 of the Import and Export
(Elect{game Transactions) Ordinance 2002 (24 of 2002) before the commencement of the
amendment.

Authorized Loose-leaf Edition, Printed and Published by the Director of Government Logistics,
Hong Kong Special Administrative Region issue 44



M OEG

(1A) 3R (1)(x) 5% (aq) BRFETSLBOAR ] - 7T R 7 BLAE 1 45 0 B R P 4R A A IR 5
R ERR B A UL T AL BT 2 A

(Hi 2002 425 24 Y558 2 1457
() BE Q) RBEHRES > BEAGIT LR > R R BT ZERO
AL > LAFTH
(3) MIEAMET SRR G > TR ER SUBILZS R0 > HIE

fif o

FATHEI AL -

$500,000 J SEBENBIE 2 4F o (fy 1980 4F5E 60 L2585 IRIEFT)

@) 1RIE (aa) ~ (@b) - (ac) ~ (ad) B (ae) BRT LHEMTIA B > TG LIE
PRV AT » ANIGTEIE o (#2000 45 66 G5 3 RIERT)

443

BUEEMR - BESRNTRERFYRIREEEROMERT

» A LLBUIT B2 5

B

&

CAP. 60 Import and Export 56.1

(1A) Regulations made for the purposes of subsection (1)(x) or (aa) may
provide that any fee or charge payable in connection with information that is
sent using services provided by a specified body shall be paid in such manner
as may be agreed between the Government and the specified body. ( Added
24 0f 2002 5. 2)

(2) Subject to subsection (3), regulations made under this section may
provide that a contravention of any such regulation shall be an offence and
may prescribe penalties therefor.

(3) Regulations made under this section may prescribe that a contravention
or breach thereof shall be punishable by a fine not exceeding $500,000 and
imprisonment for a term not exceeding 2 years. (Amended 60 of 1980 5. 5)

(4) No regulation made under paragraph (aa), (ab), (ac), (ad) or (ae)
shall come into operation until it has been approved by resolution of the
Legislative Council.

Authorized Loose-leaf Edition, Printed and Published by the Director of Government Logistics,
Hong Kong Special Administrative Region Issue 44



