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Chairman and Members,
Bills Committee on the Stamp Duty (Amendment) Bill 2012,
Legislative Council Complex,
1 Legislative Council Road,
Hong Kong.

By email : bc 01 12@legco.gov.hk

Dear Chairman and Members,

Re : Reply to the Administration's response of May 2013 (LC No. CB(1) 973/12-13(02)

1. The Administration has not addressed the key issue - that the BSD (and other
Property Initiatives) infringe the Basic Law rights of non-HKPR.

2. We begin by reiterating our understanding of the Courts’ interpretation of the
relevant provisions of the Basic Law :

a. The Basic Law pronounces fundamental rights in terms of :
(i) Hong Kong residents, meaning both HKPRs and non-HKPRs (the latter
meaning Hong Kong identity card holders with no right of abode); and
(ii) Other persons, ie people who do not hold HKID;
b. All Hong Kong residents (i.e. HKPRs and non-HKPRs) are equal before the law,
therefore should enjoy equal rights to property ownership;
c. Basic Law fundamental rights cannot be interfered with except to the extent
that the fair balance test is satisfied, meaning :
(i) the interference must relate to a legitimate aim and an aim is only
legitimate only if it corresponds to a pressing need;
(i) the interference must be rationally connected with that aim; and

(iii) the interference must be proportionate to the aim served.

3. We agree with the general direction of the BSD and the other Property Initiatives,
as an over-heated property market does more harm than good to the society of
Hong Kong. We only challenge one single issue — that the discrimination against
non-HKPRs in favour of HKPRs fails to meet the fair balance test and is therefore

unconstitutional.
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The Administration has so far (and repeatedly) addressed the first limb of the fair

balance test only. Such repetition is totally unnecessary as we have expressly
stated that we agree with the first limb. What the Administration has failed to do

is to establish the second and third limbs, i.e. rationality and proportionality.

The Administration said in paragraph 4 '...The objective of BSD is to address the
home ownership needs of HKPRs under the current exceptional circumstances'.
That is precisely the point - why is 'HKPR' singled out for favourable treatment
when the Basic Law says HKPRs and non-HKPRs are equal before the law which
ought to include the 'home ownership needs'. Is such treatment 'rationally
connected' and 'proportionate' to the aim? Nothing has been said to justify why
the Basic Law rights of non-HKPR should be infringed. The Administration has
repeated a bare assertion.

Paragraph 5 says '...by increasing the cost of acquisition of residential properties
by non-HKPRs, we consider that BSD would reduce the demand of non-HKPRs for
residential properties, thereby according priority to the home ownership needs of
HKPRs under the current tight supply situation...'. Well, that is the result of,

rather than the rationale for, discrimination against non-HKPR!

The Administration introduced the term 'non-local buyer' in the same paragraph.
Are they Mainland buyers? How do they fit into the Basic Law scheme of things?
The Ming Pao Daily News of 23.5.2013 carried an article (appended below) on
the BSD giving figures similar to those given by the Administration. But the Ming
Pao figures refer to purchases by Mainland buyers, ie non-residents or Basic Law
'other persons', not non-HKPR.

The same ploy is repeated in paragraph 6. Figures what may prove the case
against 'non-locals’, i.e. the Basic Law 'other persons', is superimposed on
non-HKPRs. The phrase '...In light of the increasing share of residential flat supply
taken up by non-local buyers...' (the third line from the bottom of page 2) was
crafted to justify why the Administration should ‘accord priority to HKPR buyers
over non-HKPRs under the current tight supply situation’ (last sentence of
paragraph 6). We do not see why non-HKPRs should bear the consequences
when Hong Kong residential flats were gobbled up by non-locals buyers, i.e.

Mainland buyers.
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9. We do not object to the imposition of BSD against non-residents, be they visitors
from the Mainland or, say, Iceland. They do not belong here. We only oppose the
discrimination against non-HKPRs, and cannot help wondering what is the
purpose behind the term 'non-local’. Does the new term help to establish
rationality or proportionality or ease the understanding of the issues, or will it

serve to mislead readers into thinking that 'non-local' equals 'non-HKPR'?

10. There are more red herrings in paragraph 7. In the first place whether a buyer is
a HKPR or not is irrelevant for the SSD (see the chart at the Annex of our
submissions dated 5 April 2013). It is the period of property holding that matters
for SSD. For this reason the adoption of the SSD exemptions for the BSD may be
questionable. Secondly, the term 'pubic' is mentioned which we see as another
attempt to shift focus. Our point on this matter is - why should the Administration
introduce measures ostensibly to curb speculation then allow the majority of the
target people (except perhaps non-HKPR) a hundred ways to escape which would

defeat those very measures!

11. The Administration attempts to trample on the Basic Law rights of non-HKPRs.
The statistics in our previous reply have established the flaws of the BSD and
other Property Initiatives in this regard. The Administration has so far produced
not one shred of evidence to rebut those statistics and our arguments. The
logical conclusion can only be that the BSD, whatever its merits in relation to

'non-locals’, is unconstitutional when applied to non-HKPRs.

Yours sincerely,

Stanley To

Honorary Researcher
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