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From: bc 04 12/LEGCO
To:

Date: Wednesday, June 05, 2013 11:58AM
Subject: Fw: Air Pollution Control (Amendment) Ordinance

To: "bc_04_12@legco.gov.hk™ <bc_04_12@legco.gov.hk>
From: David Renton <>

Date: 05/31/2013 08:02PM

Subject: Air Pollution Control (Amendment) Ordinance

| fully support the proposed new Air Quality Objectives (AQOs) and the 19 measures that the
Administration is proposing to take to achieve them. | am concerned however that this piece of
legislation could make it more difficult, if not impossible, to make further progress towards bringing
Hong Kong's AQOs into line with the health-based standards recommended by the World Health
Organization.

The main purposes of the Bill are blatantly contradictory. The Bill proposes to take away the Secretary
for the Environment's power to amend the AQOs by issuing a technical memorandum - all future
amendments will require primary legislation - yet it imposes a new duty on the Secretary to review the
AQOs at least once every five years. Today, if the Secretary thinks that more should be done to
improve air quality, he can tighten the AQOs by issuing a technical memorandum. If the Bill is enacted,
all the Secretary can do if he thinks air quality should be improved to protect public health is report his
findings to the Advisory Council on the Environment (ACE), a body that, like the Secretary himself, will
be powerless to do anything about the AQOs.

The role of the ACE, according to its terms of reference, is to advise the Government, through the
Secretary for the Environment, on appropriate measures for combating pollution and protecting and
sustaining the environment. This assumes that the Government is responsible for combating pollution
and protecting and sustaining the environment. The ACE's role in this piece of legislation is to act as
window dressing, disguising the fact that the Government is proposing to absolve itself of all
responsibility for combating air pollution by passing the controls over the AQOs to LegCo, a body in
which business interests (i.e. polluters) exercise disproportionate influence.

The EPD's notorious "bucket theory”, which it first floated in the Hong Kong-Zhuhai-Macau Bridge case,
should have forewarned us of what was to come. As Fok JA described the theory in Chu Yee Wah v
Director of Environmental Protection, HCAL 9/2010, "is the environment to be treated like a bucket into
which pollutants may be introduced so long as there is still space within the bucket to accommodate
them? Or, is it the case that any pollutant introduced into the bucket must be identified and measured and
then, if possible, mitigated?" [para 73] Firmly embracing the first of these views, the EPD argued that
since the AQOs established under the Air Pollution Control Ordinance (APCO) define the air quality that
ought to be achieved and maintained and, therefore, the size of the bucket, what legal basis does the
Director of Environmental Protection have for limiting the amount of air pollution that a project should be
allowed to emit under its environmental permit if the project's EIA report predicts that the bucket will be
able to accommodate all of the air pollution the project will produce?

In the Bridge case, the Court of Appeal as well as Fok JA found a legal basis for requiring project
proponents to minimise the environmental impact of their projects in provisions of the Technical
Memorandum established under s. 16 of the EIA Ordinance (the TM). However, once the AQOs are
established under primary legislation, they will override any inconsistent provisions of the TM. In the
Bridge case, the Government argued that there is an inconsistency between the Director's duty under the
APCO to achieve and maintain the AQOs and her purported duty under the TM to ensure that air pollution
is kept to a minimum. The Bills Committee should ask the Administration whether it is their intention to try
to use the Bill to reverse the Court of Appeal's judgment in the Bridge case regarding the duty to minimize
pollution in and, if not, to amend the Bill to preclude this outcome.

David Renton
Repulse Bay

http://sobmal01/mail/bc_04 12.nsf/(%24Drafts)/$new/?OpenDocument&Form=h_Print... 5/6/2013



H2/2

Hong Kong

HONG KONG

Bird & Bird, a partnership formed under Hong Kong law, is regulated by The Law Society of Hong Kong
and is an affiliated business of Bird & Bird LLP. A list of partners and their professional qualifications is
open to inspection upon request.

The rules of professional conduct of the Law Society of Hong Kong are at www.hklawsoc.org.hk.

Under current PRC regulations, we may provide information concerning the impact of the Chinese legal
environment, but are not authorized to practice PRC law or to render legal opinions in respect of PRC law.
Should you require a formal legal opinion in respect of any PRC legal issue, we would be pleased to assist
you in obtaining one from an authorized PRC law firm.

BIRD & BIRD

Bird & Bird is an international legal practice comprising Bird & Bird LLP and its affiliated businesses. Bird
& Bird LLP is a limited liability partnership, registered in England and Wales with registered number
0C340318 and its registered office and principal place of business is at 15 Fetter Lane, London EC4A
1JP.

For details of Bird & Bird, our offices, our members, and their qualifications, use of the word 'partner’, the
use of e-mail, regulatory information and complaints procedure, please see http://www.twobirds.com and,
in particular, 'Legal Notices'. Bird & Bird LLP is authorised and regulated by the Solicitors Regulation
Authority.

For the terms on which we receive from, hold for or make available to a client or third party client money
see http://www.twobirds.com/English/Pages/Clientmoneybankandcurrencyrisks.aspx

Any e-mail sent from the firm may contain information which is confidential and/or privileged. Unless you
are the intended recipient you may not disclose, copy or use it; please notify the sender immediately and
delete it and any copies. You should protect your system from viruses etc.; we accept no responsibility for
damage that may be caused by them.
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