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Purpose

This paper reports on the deliberations of the Subcommittee on Trade
Descriptions (Powers Not Exercisable by Communications Authority) Notice
and Trade Descriptions (Unfair Trade Practices) (Amendment) Ordinance
2012 (Commencement) Notice ("the Subcommittee").

Background

2. The Trade Descriptions (Unfair Trade Practices) (Amendment) Bill
2012 was passed by the Legislative Council ("LegCo™) on 17 July 2012 and
the enacted Trade Descriptions (Unfair Trade Practices) (Amendment)
Ordinance 2012 ("TD(A)O") was published in the Gazette on 27 July 2012.
The TD(A)O amends the Trade Descriptions Ordinance (Cap. 362) (“TDO")
to extend its coverage to prohibit specified unfair trade practices, including
false trade descriptions of services®, misleading omissions?, aggressive
commercial practices®, bait advertising®, bait-and-switch > and wrongly

1 False trade descriptions of services refer to the practices of traders applying a false trade description to a
service supplied or offered to be supplied to a consumer. A false trade description means a trade
description which is false to a material degree, or a trade description which, though not false, is misleading
and likely to be taken for a trade description of a kind that would be false to a material degree.

2 Commercial practices are considered as "misleading omissions" if, in their factual contexts, they omit or
hide material information, provide material information in an unclear, unintelligible, ambiguous or untimely
manner, or fail to identify their commercial intent, and as a result, they cause, or are likely to cause, the
average consumer to make transactional decisions they would not have made otherwise.

3 Aggressive commercial practices refer to practices where, in their factual contexts, they significantly impair
or are likely significantly to impair the average consumer's freedom of choice or conduct through the use of
harassment, coercion or undue influence, and therefore cause or are likely to cause the consumer to make a
transactional decision that the consumer would not have made otherwise.
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accepting payment®. It also introduces a civil compliance-based mechanism
to enhance the effectiveness of enforcement of the provisions of the TDO.

3. Since the enactment of the TD(A)O, the Administration has
proceeded with the necessary preparatory work for commencing the new
legislation, including promulgating the draft enforcement guidelines for
public consultation, preparing a memorandum of understanding (“MoU") to
be entered into by the Commissioner of Customs and Excise (“the
Commissioner") and the Communications Authority ("CA") for the purpose
of coordinating the performance of their respective functions as the
enforcement agencies under the TDO as amended by the TD(A)O, making the
Trade Descriptions (Powers Not Exercisable by Communications Authority)
Notice ("the Notice™) to specify the powers that are not exercisable by CA in
its enforcement in respect of commercial practices over which it has
concurrent jurisdiction with the Customs and Excise Department ("C&ED"),
and launching a publicity campaign to educate both traders and consumers
and assist them in understanding the legal requirements and their rights and
obligations.

The subsidiary legislation

4, The Notice and the Trade Descriptions (Unfair Trade Practices)
(Amendment)  Ordinance 2012 (Commencement)  Notice  (“the
Commencement Notice") were gazetted on 24 May 2013 and tabled at the
Council meeting of 29 May 2013.

5. By the Notice, the Chief Executive in Council specifies certain
powers that are not exercisable by CA. These powers include those relating
to purchase, inspection, seizure, detention and removal of goods, use of force
by an authorized officer under specified circumstances, detention of goods by
locking or sealing of premises or containers, searching suspected vehicles and

4 Bait advertising refers to the advertising by a trader of products for supply at a specified price if there are
no reasonable grounds for believing that the trader will be able to offer for supply those products at that
price, or the trader fails to offer those products for supply at that price, for a period that is, and in quantities
that are, reasonable, having regard to the nature of the market in which the trader carries on business and
the nature of the advertisement.

5 Bait-and-switch refers to the practice of traders who, having made an invitation to purchase a product at a
specified price, refuse to show or demonstrate the product to consumers, refuse to take orders for the
product or deliver it within a reasonable time, or show or demonstrate a defective sample of the product,
with the intention of promoting a different product.

6 Wrongly accepting payment refers to a practice where at the time of accepting payment or other
consideration for a product the trader intends not to supply the product, intends to supply a materially
different product, or there are no reasonable grounds for believing that the trader will be able to supply the
product within the period specified or a reasonable period.
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arrest of suspected persons. The power to enter non-domestic premises
under section 15(1)(b) of the TDO may still be exercisable by an authorized
officer of CA for the purpose of ascertaining whether any offence under the
TDO has been or is being committed in relation to telecommunications and
broadcasting services over which CA has jurisdiction.

6. Under section 1(2) of the TD(A)O, the Secretary for Commerce and
Economic Development has made the Commencement Notice to appoint 19
July 2013 as the day on which the TD(A)O comes into operation. The
Notice will also come into operation on the same day.

The Subcommittee

7. At the House Committee meeting on 31 May 2013, Members agreed
to form a subcommittee to study the two pieces of subsidiary legislation.
Hon SIN Chung-kai was elected Chairman of the Subcommittee. The
membership list of the Subcommittee is in Appendix I. The Subcommittee
has held a meeting with the Administration to examine the subsidiary
legislation.

8. The scrutiny period of the subsidiary legislation has been extended to
17 July 2013 by resolution of the Council on 19 June 2013.

Deliberations of the Subcommittee

Q. The Subcommittee generally supports the two pieces of subsidiary
legislation. The major concerns raised by members about the repeal of
section 7M of the Telecommunications Ordinance (Cap. 106) (“TO"), the
enforcement powers exercisable by enforcement agencies, the civil
compliance-based mechanism, publicity and public education, the referral
mechanism and the procedure for reviewing the enforcement guidelines are
summarized in the ensuing paragraphs.

Repeal of section 7M of the Telecommunications Ordinance

10. The Subcommittee notes that when the TD(A)O comes into force,
section 7M of the TO which prohibits a licensee from engaging in any
misleading or deceptive conduct in providing, acquiring, promoting,
marketing or advertising telecommunications networks, systems, installations,
customer equipment or services will be repealed. Major categories of
misleading or deceptive conduct that are covered by section 7M of the TO
will be covered by the unfair trade practices provisions under the TDO as
amended by the TD(A)O. In addition, wider protection will be offered to
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cover the conduct of aggressive commercial practices, which currently do not
fall within the scope of section 7M of the TO.

11. Some members have enquired about the date of repeal of section 7M
of the TO. The Administration has advised that upon the commencement of
the TD(A)O on 19 July 2013, section 7M of the TO will be repealed. Any
misleading or deceptive conduct relating to telecommunications services that
takes place before 19 July 2013 will be covered by section 7M of the TO,
whereas any unfair trade practices relating to these services that take place on
or after that date will be covered by the TDO as amended by the TD(A)O.

Enforcement powers exercisable by enforcement agencies

12. Some members have expressed concern about the exercise of powers
by C&ED over the telecommunications and broadcasting services sectors
under the TD(A)O. These members have enquired about the respective
enforcement powers exercisable by CA and C&ED under the TO, the
Broadcasting Ordinance (Cap. 562) ("BO") and the TD(A)O in terms of the
regulation of telecommunications and broadcasting licensees.

13.  As explained by the Administration, the jurisdiction conferred upon
CA by the new section 16E(3) under the TD(A)O is confined to enforcement
in relation to commercial practices of telecommunications and broadcasting
licensees under the TO or the BO that are directly connected with the
provision of the relevant licensed services. The powers to be exercised by
CA will be subject to the Notice made under section 16E(2) of the TDO as
amended by the TD(A)O. The enforcement powers exercisable by C&ED
and CA under the TDO as amended by the TD(A)O are separate and distinct
from those exercisable by CA under the TO and the BO. The enforcement
agencies will exercise their respective powers in accordance with the
provisions under the TDO as amended by the TD(A)O and the enforcement
guidelines. The existing powers exercisable by C&ED in respect of goods as
stipulated under the extant TDO, which will cover services upon
commencement of the TD(A)O, are not amended by the TD(A)O. They
generally cover the prohibited trade practices in respect of goods and services,
including telecommunications and broadcasting services. C&ED must
exercise its powers in strict accordance with the legislative provisions, having
regard to the circumstances of the case. In cases where the prohibited trade
practices are related to the telecommunications and/or broadcasting services
as well as goods/other services, C&ED may conduct joint operations with the
Office of the Communications Authority ("OFCA") in taking enforcement
actions, with OFCA providing the required expertise and technical support.
The MoU will be signed between the Commissioner and CA for clear
delineation of work upon the commencement of the TD(A)O. The
Administration has subsequently provided for members' information the final
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draft of the enforcement guidelines and the latest draft MoU, copies of which
are in Appendices Il and I11.

Civil compliance-based mechanism, publicity and public education

14, The Subcommittee notes that a civil compliance-based mechanism
will be put in place to encourage compliance by traders and to stop identified
unfair trade practices expeditiously. In gist, as an alternative to prosecution,
C&ED and OFCA as enforcement agencies are empowered, pursuant to
section 30L of the TDO as amended by the TD(A)O, to accept undertakings
(subject to the written consent of the Secretary for Justice) from a trader
whom the enforcement agency in-charge believes has engaged, is engaging or
is likely to engage, in conduct that constitutes an offence under fair trading
sections, not to continue or repeat any offending conduct, or conduct of a
substantially similar kind in the course of any trade or business.

15.  The Subcommittee also notes that during the consultation period of the
draft enforcement guidelines for the TD(A)O, consultation sessions were held
to assist traders in understanding the requirements of the TD(A)O and to seek
their views on the draft enforcement guidelines. In addition, weekly
newspaper articles on the new offences under the TD(A)O were published,
and Announcement in the Public Interest has been broadcast on television.
Besides, the Consumer Council ("CC") will produce video episodes on the
new offences for broadcasting through various channels (e.g. roving
exhibitions in shopping malls and Roadshow) to strengthen publicity and
public education. CC and the law enforcement agencies will also conduct
seminars on the new offences for traders, schools, district councils, etc.

16. Some members have expressed concern about the compliance with
the TD(A)O by various sectors, in particular small and medium sized
enterprises ("SMEs"). As the modes of operation vary in different sectors,
these members have enquired about the areas of consultation made on the
draft enforcement guidelines and the sectors that have been consulted. They
also urge the Administration to enhance communication with the various
sectors in the implementation of the TD(A)O.

17.  The Administration has advised that about 20 consultation
forums/sessions were conducted on the draft enforcement guidelines from
December 2012 to March 2013 for District Councils, trade associations,
chambers of commerce, SMEs and individual business operators, etc.,
covering various sectors including beauty and fitness, telecommunications
and broadcasting, pharmaceutical, tourism, electrical appliances, advertising,
jewellery, dried seafood and group purchases. Taking account of the views
received during the consultation period, the Administration has revised the
draft enforcement guidelines by providing more detailed explanations on law
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enforcement priorities, enforcement tools, legal liabilities and available
statutory defences; rendering the guidelines in individual chapters clearer;
including more examples in respect of individual offences; and suggesting
good practices for traders’ reference.

18. The Administration has further advised that it would continue to step
up the publicity and public education efforts and consumer empowerment
initiatives before and after the commencement of the TD(A)O. Apart from
the measures mentioned in paragraph 15 above, educational websites will be
established by the enforcement agencies and CC, and dedicated radio
programmes may be produced. In addition, regular inspections of traders'
premises and targeted spot checks will be conducted by C&ED in addition to
receiving complaint cases lodged by the public relating to suspected
violations of the TD(A)O.

Referral mechanism and procedure for reviewing enforcement quidelines

19. Some members have enquired whether there is any referral
mechanism between the enforcement agencies on the handling of complaint
cases involving suspected violations of the TD(A)O. The Administration
has advised that arrangements on referral of cases are currently available
among C&ED, OFCA and CC. C&ED and OFCA are working with CC on
strengthening the arrangements for handling cases such that suspected
violations of the TD(A)O will be handled promptly by the enforcement
agencies. For cases not concerned with suspected violations, CC will follow
the current approach and provide advice to complainants and assist in
conciliating between them and the traders concerned.

20. As regards the procedure for amending the enforcement guidelines for
the TD(A)O, the Subcommittee notes that section 16BA of the TDO as
amended by the TD(A)O has provided for the amendment or revocation of the
enforcement guidelines. In general, the Commissioner may amend any such
guidelines but must consult any persons that he considers appropriate before
issuing the amendments.  There is similar provision for issue and
amendment of enforcement guidelines by CA pursuant to section 16H of the
TDO as amended by the TD(A)O.

21.  Some members have enquired about when and how the enforcement
guidelines will be reviewed. The Administration has advised that the law
enforcement agencies will, in the light of enforcement experience upon
commencement of the TD(A)O and changes in market practices, consider
whether the enforcement guidelines should be adjusted. In the meantime,
there is no pre-set date for reviewing the enforcement guidelines.



Follow-up action required
22. At the request of the Subcommittee Chairman, the Administration

will update the Panel on Economic Development on the progress of the
implementation of the TD(A)O six to nine months after its commencement.

Advice sought

23. Members are invited to note the deliberations of the Subcommittee.

Council Business Division 4
Legislative Council Secretariat
4 July 2013
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INTRODUCTION

To enhance protection for consum ers, a set of legislative amendments to the
Trade Descriptions Ordinance (Cap. 362) (T DO) comes into effect on 19 July 2013.
New prohibitions and an enforcem ent mechanism have been in troduced to d eter
specified unfair trade practices that traders may deploy ag ainst consumers.
Collectively known as the “fair trading secti ons”, sections 4, 5, 7, 7A, 13E, 13F , 13G,
13H and 131"'of the amended TDO (hereinafter, all sections mentioned in this document
refer to the sections in the am ended TDO unless otherwise stated) sp ecify the relevant
criminal offences. The Customs and Excise Department (C&ED)is the pr incipal
agency responsible for enforcing the TDO. Concurrent jurisdiction is conferred on the
Communications Authority (CA), with th e Office of the Communi cations Authority
(OFCA) as its execu tive arm, to enforce the fair trading sections in relation to the
commercial practices of licensees under the Telecommunications Ordinance (Cap. 106)
(TO) and the Broadcasting Ordi nance (Cap. 562) (BO) that ar e directly connected with
the provision of a telecomm unications service or broadcasting service under the two
Ordinances.

2. A civil compliance-based mechanism has been put in place to encou rage
compliance by traders and to s top identified un fair trade practices expeditiously. In
gist, as an alternative to prosecution, C&ED and OFCA as enforcement agencies are
empowered to accept u ndertakings pursuant to section 30L  from a trader whom the
enforcement agency in-charge (the “Enforcement Agency”) believes has engaged, is

engaging or is likely to enga ge, in conduct that constitute s an offence under the fair
trading sections, not to continue orre  peat an of fending conduct, or conduct of a

substantially similar kind. Where necessary, it may also seek injunctions pursuant to

section 30P from a court of law for the same purpose.

ABOUT THIS COMPLIANCE AND ENFORCEMENT POLICY STATEMENT

3. This Compliance and Enf orcement Policy Statement (Policy S tatement)

' Section 4: Marking and provision of information, etc. order

Section 5: Information to be given in advertisements

Section 7: Offences in respect of trade description of goods
Section 7A: Offences in respect of trade description of services
Section 13E: Misleading omissions

Section 13F: Aggressive commercial practices

Section 13G: Bait advertising

Section 13H: Bait-and-switch

Section 131: Wrongly accepting payment
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comes into effect on 19 July 2013. It sets out the objectives of taking enforcem ent
actions, basic principles which guide the En  forcement Agency in the applic ation of
enforcement tools available under theam  ended TDO and the factors that the
Enforcement Agency takes into account in pr ioritizing the enforcement resources. By
publishing this Policy Statement, we hope to enhance transparency in enforcement and
promote compliance of the fair trading sections. This Policy Statement is issued by the
Commissioner of Customs and Excise (the Commissioner) in acco rdance with section
16BA, as well as by the Comm issioner and the CA jointly in accordance with section
16H to the extent that the Policy Statement is applicable to the enforcement against the
commercial practices of licensees under the TO and BO that are directly connected with
the provision of a telecomm unications service or broadcasting service under the two
Ordinances. This Policy S tatement is intende d to provide gu idance on the
operation of the relevant provisions under the TDO. It does not serve to give any
legal advice, nor does it add, supplement or amend the statutory provisions of the
TDO. Traders should refer to the TDO for the relevan t statutory provisions and
seek their own legal advice if necessary.

DELINEATION OF RESPONSIBILITIES BETWEEN ENFORCEMENT
AGENCIES

4. To enforce the TDO ef fectively and ensure th at every case is tak en up by the
appropriate Enforcement Agency, section 16G of the TDO requi res the Commissioner
and the CA to enter into a m emorandum of understanding (MoU ) for the purpose of
coordinating the performance of their functions. The MoU will be published on the
websites of C&ED and CA.  Generally speaking, in accordance with section 16E of
the TDO, CA will take up cases in which suspe cted violations relate to the provision of
licensed telecommunications service or broa dcasting services under the TO or BO. All
other cases, including those in which suspecte d violations relate to goods (or goods
bundled with services), will be tak en up by C&ED (which has jurisd iction over the
commercial practices of all traders supplying goods and services, including
telecommunications and broadcasting licensees ). If any of such bundled cases involve
the provision of licensed telecommunications service or broadcasting services under the
TO or BO, OFCA will provide p rofessional advice and as sistance to C&ED during

enforcement actions.

ENFORCEMENT OBJECTIVES

5. The objectives of enforcement actions are to:



FINAL DRAFT

X/

< prevent and stop trade practices that contravene the fair trading sections;
¢ promote compliance and raise community awareness of the requirements
of the fair trading sections; and

* punish offenders who engage in conduct thatam  ounts to a serious

contravention of the fair trading sections

GUIDING PRINCIPLES

6. The major principles u nderpinning the enforcem ent actions are targeting,

proportionality, consistency and transparency.

Targeting

* The Enforcement Agency makes the best use o f its resources and s ets
investigation priorities, having regard to considerations including public
concern, identified risks and intelligence, and new and emerging trends.

« The Enforcement Agency pays particul ar attention to repeated of fenders

and contraventions which significantly undermine consumer interests.

Proportionality

*¢ The Enforcement Agency strives to ensure that any enforcem ent action
taken is proportionate to the extent of consumer detriment and the harm
done to the community at lar ge. A serious contravention which has a
greater social or econom ic impact warrants a stronger enforcem ent

action.

Consistency

¢ Consistency in enforcement is crucial in prom oting the understanding of
the operation of the fair trading sections and in upholding the interests of
justice. In making the m ost appropriate regulatory responses to a
situation, the Enforcemen t Agency strives to ensure consistency in
enforcement (for example, the consistency between Enforcem ent
Agencies and am ong officers in de termining the m ost appropriate
enforcement actions to be taken in dif ferent cases), having due regard to

the circumstances of each case.

Transparency

X/

s To help traders to comply with the fair trading sections, the Enforcement

5
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Agency aims to enhance trad ers’ understanding of the operation of the
fair trading sections and the consequences of non-compliance.

* The Enforcement Agency publishes guidelines to explain the general
circumstances where they will take enforcement action.

s The Enforcement Agency releas es information onu ndertakings,

injunctions and prosecutions in relation to the fair trading sections.

INVESTIGATION PRIORITIES

7. To maximize the effectiveness of enforcement actions in order to protect the

interests of consumers and honest traders, prio ritization of resources is essential. In
order to promote compliance and for optimal and effective use of enforcement resources,
the Enforcement Agency will direct the necessary resources to investigate matters where

the greatest overall benefit to consum ers, the trade and the community at lar ge can be

achieved. The Enforcement Agency therefore generally accords a higher priority to

cases involving one or more of the following conduct :

¢ conduct that involves significant public interests or concerns;

¢ conduct that is a repeated, intentional, organized or constitutes a serious
contravention;

% conduct that results or may result in significant consumer detriment;

% conduct that is targeted at disadvantaged or vulnerable consum er groups
or causes or is likely to cause serious detriment to such groups;

% conduct that suggests a pattern of non-compliance by the trader or is
indicative of a risk of future misconduct;

% conduct that indicates a significant, ne w or emerging market trend or is
likely to become widespread in an industry or across industries;

% conduct against which enforcement actions taken may likely bring about

worthwhile educative or deterrent effect.

8. Given the wide range of traders in both goods and services that fall within the
scope of the fair trading sections, C&ED will adopt a risk-based approach in prioritizing
its enforcement actions. As a preventive m easure, C&ED will carry out routine patr ol
and inspections of business prem ises for the purpose of ascertaining compliance with
the TDO. Furthermore, based on intelligence gathered, it will identify particular areas
of concern and may conduct undercover operations and targeted patrols against selected
traders taking into account actual circumstances. As for OFCA, it will, as it has been
the case all along, closely m  onitor developments int he telecommunications and

6
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broadcasting markets, and where th e circumstances warrant, carry out the necess ary
operations in exercise of the powers conf erred on the CA under the am ended TDO.
Please refer to Chapter 9 of the General Guid elines for the details of th e enforcement

powers of the Enforcement Agencies.

9. Both Enforcement Agencies will examine every consumer complaint that they
receive at theirown end. A reasonable amount of details is generally needed before
the Enforcement Agency can investigate a complaint in an in-depth manner. The
Enforcement Agency may not be able to take prompt actions or even pursue a complaint
if information provided is insufficient. In this regard, the Enforcement Agency may, as
an initial enquiry, request com plainants to provide sufficient details and/or further
information, over an interview or through other means, for making a fair and reasonable
assessment of whether it can tak e further action inthe light of the investigation
priorities stated in parag raph 7 above. Where itis clear to the Enforcement Agency
that a complaint is unfounded and unm eritorious, the Enforcem ent Agency may not

pursue it.

10. When the Enforcement Agency receives a complaint arising out of a dispute

between a consumer and a trader , and the di spute may not have suf ficient nexus to
contravention of the fair trading sections, the complaint may not be a ble to be ta ken
forward and the Enforcement Agency may, with the consen t of the complainan t, refer

the complaint to the Consumer Council with a view to conciliation.

11. When the Enforcement Agency decides not to take further action in respect of

a complaint, it will notify the complainant in writing.

ENFORCEMENT TOOLS

12. The Enforcement Agency will adopt th e most appropriate enforcement tools
for handling a case under investigation having re gard to the particular circum stances of
the case. The relevant enforcement tools which m ay be used by the Enforcement

Agency are set out in the paragraphs be  low. Where appropriate, the Enforcement
Agency may also consider issuing warning or advisory letters to the traders or groups of
traders concerned. Traders under investigation will have no legitimate expectation of
which enforcement tool/measure would be adopted by the Enforcement Agency for the

particular cases being investigated.

13. In any event, when the Enforcem ent Agency proceeds to carry out
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enforcement action in a case, it will clearly state to the trader against whom the action is

to be taken:

% the conduct or comm ercial practice prompting the Enforcement Agency
to take action; and
% the fair trad ing sections that the E nforcement Agency considers hav e

been contravened, are being contravened or are likely to be contravened.

An opportunity will be given to the trader to give a reasonable account for the conduct
or commercial practice in question in res ponse to the Enforcem ent Agency’s concern.
Depending on the circumstances of the case, the Enforcement Agency may also explain
to the trader the operation of the civil compliance-based mechanism under the TDO for
addressing the conduct of concern, and his ri  ghts and obligations thereunder (please

refer to paragraph 18 below).

Civil Enforcement - Undertakings

14. As an alternative to initiat ing prosecution, under section 30L, the
Enforcement Agency may, with the consent of the Secretary for Justice (“SJ”), accept an
undertaking from a trader whom the Enforcement Agency believes has engaged, is
engaging or is likely to enga ge, in conduct that constitute s an offence under the fair

trading sections.

15. An undertaking given by a trader under section 30L is a commitment by him
not to continue or repeat the conduct or co mmercial practice of concern. It may also
be a commitment by a trader not to engage in conduct or comm ercial practice of the
kind or of a substantially similar kind of concern. ~Section 30M provides that where an
undertaking given by a trader is accepted by the Enforcement Agency, an investigation
may not be commenced or continued and crim inal proceedings in a court of law m ay
not be brought or continued relating to the m atter to which an undertaking relates .
Section 30L(5) empowers the Enforcement Agency to cause an accepted undertaking to
be published. Section 30N provides for the Enforce = ment Agency's withdrawal of
acceptance of an undertaking.  The following paragraphs set out the circum stances
under which an undertaking may be accepted, published and the accep tance withdrawn

by the Enforcement Agency.

> This is subject to the Enforcement Agency’s power to withdraw the acceptance of an undertaking

under section 30N, and the details of the withdrawal mechanism may be found in paragraphs 24 and
25.
8
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Acceptance of an undertaking

16. Acceptance of an undertaking by the Enforcement Agency under section 30L
1S am eans to encourage com pliance by a trader and to resolve the matter more
expeditiously. The Enforcem ent Agency will consider accepting an undertak  ing
having regard to the circum stances of the ca se and a non-exhaustive list of factors,
including:

(a) the nature’of the conduct of concernand  the regulatory im pact of the
undertaking compared to that of criminal prosecution;

(b) the extent of cooperation that the trader has give n in the investigation,
including the provision of complete information about the conduct of concern
and any timely and appropriate remedial efforts taken;

(c) whether the undertaking contains an adm  ission/acknowledgement by the
trader that the conduct of concern has occurred;

(d) whether the trader is likely to comply  with the undertaking - the history of
complaints against or contraventions by and the general compliance record of
the trader, including any relevant previous court proceedings, will be relevant;

(e) whether the trader is prepared to incl ude in the undertaking a comm itment to
put in place acom pliance programme (with deta ils) for his staff, where
appropriate;

(f) whether and what enforcement measures have been taken against other parties

with similar degree of culpability in the same incident.

17. The Enforcement Agency and the tr ader concerned may, depending on the

nature and actual circumstances of the case, discuss and explore the option of invoking

the civil compliance-based mechanism. The Enforcement Agency will not m andate a
trader to give an undertak ing. Likewise, a trader ca nnot compel the Enforcement
Agency to accept an undertaking. When a trader proposes to give an undertaking®, the
Enforcement Agency will assess the merits of the trader’s proposal, with due regard to
the factors set out at paragr aph 16 above. However , this does notim ply that an
undertaking given by a trader will n ecessarily be accepted as an alternative to crim inal
prosecution in addressing the conduct of ¢ oncern. Ultimately, whether to accept an

undertaking from a trader is subject to the written consent of SJ.  Given the different
background and nature of every case, the acceptance of an undertaking in the particular
circumstances may not be regarded as a precedent for consideration of an undertaking in

other circumstances, whether or not the same trader is involved.

3
4

For example, the seriousness of the conduct of concern and the history of the trader.
The negotiations concerned will be conducted on a without prejudice basis.
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18. To enable a trader to determine whether proposing an undertaking is the most
appropriate path for him  to take, the Enforcem ent Agency m ay, in appropriate
circumstances, provide relevant inf ormation to the trader regarding all the rights and
obligations under the propos ed undertaking, in cluding the situ ation where the
Enforcement Agency may withdraw the acc eptance of an undert aking under section
30N in the circumstances set out at paragraph 24 below, and also the legal consequences

of such withdrawal which is further explained in paragraph 25 below.

Elements of an undertaking

19. While contents may vary, undertakings should be of substance and directly

address the conduct in question and its consequences.

20. An undertaking usually includes the fo llowing elements (a sample is at the
Appendix):
¢ a description of the conduct that is the subject of the E nforcement

Agency’s investigation, and an e xplanation of why the Enforcem ent
Agency believes that th e trader has engaged, is engaging or is likely to
engage, in conduct which constitu tes an offence (or offences) under the
fair trading sections;

¢ an acknowledgment of or adm ission from a trader that the trader has
engaged, is engaging or is likely to engage in the conduct in question;

* a positive comm itment by the trad er to cease the conduct and not to
repeat it or to engage in conduct of a substantially similar kind,

¢ specific details of the corrective actions that will be taken by the trader to
remedy the harm caused by the conduct (if any); and

*¢ an acknowledgment by the trader th at the Enforcem ent Agency m ay
cause an undertaking to be publishe d in any form , manner and to any
extent, including placing itonits  departmental website and m aking

public reference to it from time to time, including in media statements.

21. Generally speaking, the validity of an undertaking would not be shorter than

two years.

Unacceptable terms in an undertaking

22. The Enforcement Agency will net accept the following term s in any
10
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undertaking:

X/

% a denial that the conduct contravenes or is likely to contravene the fair
trading sections;

¢ any terms imposing obligations on the Enfo rcement Agency, other
regulatory authorities and law enforcement agencies, or the Government;

¢ a specific requirement that the Enforcement Agency will not in f uture

institute proceedings against the contravention;

X/

< any terms imposing obligations on a third party; and
¢ any terms purporting to establish defe nces that the conduct of concern
was inadvertent, any self-serving  statement by the trader or an y

statement for public relations or business promotional purposes.
Compliance with an undertaking

23. In order to ensure that the term s of an undertaking are complied with by the
trader who gives the undertaking, the trad er isrequired to cooperate with the

compliance inspections conducted by the Enforcement Agency at his business premises.
Withdrawal of acceptance of an undertaking

24, Section 30N sets out the circum stances under which the Enforcement Agency
may withdraw the acceptance of an undert aking. Specifically , the Enforcem ent
Agency may, with the written consent of SJ under section 30N, withdraw the acceptance

of an undertaking if they have reasonable grounds for:

(a) believing that there has been a m aterial change of circum stances® since
the undertaking was accepted;

(b) suspecting that the person who gave the undertaking has breached any of
its terms;

(c) suspecting that the inform ation on which the decision to acceptth e
undertaking was based was incomplete, false or misleading in a material
particular; or

(d) suspecting that the acceptance of  the undertaking was procured by

improper or unlawful conduct.

° Circumstances may include the unfolding of si gnificant information which causes the Enforcement
Agency to reconsider the original decision, e.g.:
(a) The number of consumers affected or the impact of the conduct on an affected individual is more
than expected;
(b) Quantum of financial loss or other detriment suffered by the victims is more than expected.
11
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25. Where the acceptance of an undertaking is withdrawn, the undertaking is no
longer binding on the Enforcem ent Agency and the traderw ho gaveit. The
Enforcement Agency may commence or resume an investigation or instigate or continue
proceedings in court relating to th e matter to which the undertakin g relates. The
statement of any facts contained in the  undertaking may be adm itted in any court
proceedings relating to the m atter to which the undertaking relates as conclusive
evidence as to the facts stated therein®. Prosecution of an offence relating to the matter
in connection with the undertaking previously given may be brought at any time before
the expiration of one year af ter the effective date specified in the withdrawal notice
given under section 30N(1) '.  Where necessary, the Enforcem ent Agency may also
apply to the court under section 30P(1) for an injunction against the matter to which the

undertaking relates (please refer to paragraph 26 below).

Civil Enforcement - Injunctions

26. Alternatively, the Enforcem ent Agency may apply to the court for an
injunction to order a trader no t to continue or re peat or engage in the contravening
conduct under section 30P(1)(a). The court may grant an injunction if it is satisfied
that a trader has engaged, is engaging or is likely to engage, in conduct that constitutes
an offence under the f air trading sections . The court m ay also grant an interi m
injunction under section 30Q pending the determ ination of the application for an
injunction if the court considers it desirable to do so. = The grant of an injunction or
interim injunction by the court will not pre judice the Enforcement Agency’s continued
investigation and enforcem ent actions that may be brought against the conduct of

concern.

217. In considering whether to apply to the court for an injunction, the

Enforcement Agency may take into account the following non-exhaustive list of factors:

% whether the conduct of concern is one which the Enforcem ent Agency
considers as necessary to accord a high prio rity for investigation and
enforcement such as the conduct mentioned in paragraph 7 above;

% whether the trader is co ntinuing or repeating, or will likely continue or
repeat, the conduct of concern, and there is a need to require the trader to

take prompt action not to continue or repeat the conduct of concern.

6 Please see section 30N(3)(c).
7 Please see section 300.
12
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The above is without prejudice to any other factors that the Enforcement Agency may
take into account in appropriate circum stances and the generality of the powers of the

Enforcement Agency under the TDO.
28. Where the Enforcem ent Agency cons iders that the trader who gave an
undertaking has breached any of its term s, it may also apply for an injunction under

section 30P(1)(b).

Criminal Proceedings

29. The Enforcement Agency is m ore likely to institu te criminal proceedings
against a trader rather than to seek an undertaking in cases where there is a serious
contravention of the fair trading sections, in the light of the following non-exhaustive

list of factors:

« whether the conduct continues over a long period of ti me or involves a
series of conduct against the same victim or the same group of victims;

% the number of victims and quantum of financial loss or other detrim ent
suffered or likely to be suffered by the victim(s);

*  whether the conduct is a fabricated one with prior planning;

< whether the victims are particularly vulnerable;

* prevalence of the conduct and its impact on the community, including
the risk posed to public health and safety or to the environment;

*  whether there are elements in the conduct which caused or were likely to
cause harassment, anxiety or distress to the victims;

¢ any attempt by the tra der to conc eal his iden tity, whether directly or

indirectly, such that the Enforcem ent Agency or the victim s (or both)

cannot easily identify or trace the trader;

X/

% lack of remorse;

X/

«» the trader’s compliance history and conviction record(s);

* whether the trader has obstructed the Enforcement Agency in taking

lawful actions during investigation.

30. Section 19 of the TDO provides that no prosecution for an of fence under the
TDO shall be brought after -
(a) the expiration of 3 years from the date of commission of the offence; or
(b) the expiration of 1 year from the date of discovery of the of fence by the

prosecutor,

13
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whichever is earlier. Despite section 19, section 300 provides for the time limit for the
prosecution for an offence relating to the matter to which an undertaking, the acceptance

of which is withdrawn, related as mentioned in paragraph 25 above.

Commissioner of Customs and Excise
Communications Authority
June 2013

14



FINAL DRAFT

APPENDIX
( Sample Undertaking )

Trade Descriptions Ordinance

Undertaking to the Customs and Excise Department/Office of the Communications

Authority given for the
purposes of Section 30L
by
[Full name of Trader]
Business Registration No./CR No./HKID No./Licence Type & No.

Company/Person giving this undertaking

(1)

This undertaking is given to the Custom s and Excise Departm ent (C&ED)/Office
of the Communications Authority (OFCA) by [full name of trader (including BR
No./CR No./HKID No./Licence Type & No.) ] [company address] for the purposes
of Section 30L of the Trade Descriptions Ordinance (the Ordinance).

Background

2)
€)
(4)
()

(6)

(7)

[Description of company’s business in general terms].

[Description of the conduct that the C&ED/OFCA investigated].

[Particulars of C&ED/OFCA’s inquiries].

[Trader’s name] [acknowledges OR admits] that [it/he/she] [has engaged, OR was
engaging, OR was likely to engage] in the conduct described at paragraphs 3 & 4
above. [With company’s seal and/or author ized signature of the trader at the
margin of this paragraph to acknowledge the facts stated therein. ]

[Explanation of why t he C&ED/OFCA believes that the trader has engaged, is
engaging or is likely to engage, in conduct that constitutes an offence (or offences)
under the fair trading sections].

[a statement by th e company/proprietor/partner/principal officer, etc. thatth e
conduct has stopped and any action already taken by the com pany to redress the

effects of the conduct] [where appropriate].

Commencement of Undertaking

(8)

)

This undertaking comes into effect when:
(1) the undertaking is executed by [company name]; and
(i1) the [C&ED/OFCA] accepts the undertaking so executed.
Upon the comm encement of this undertak ing, [trader’s nam e] undertakes to

assume the obligations set out in paragraphs [insert numbers] below.
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2D

Undertakings
(10) [Trader’s name] undertakes for the purposes of Section 30L of the Ordinance:
(a) that for a period of [insert number] years] [it/he or she] will ensure that [it/he
or she] will not [in the course of tr  ade or bu siness OR in a comm ercial
practice]

(b) that [it/he or she] will:

6 ST
G5 NSO ,

as corrective/preventive actions.

(c) will put inplace acompliance programme (enclosed) for its s taff for the
purpose of im plementing the undertaki ng at (a) and/or (b) above where
appropriate.

(d) will give anyothe r assistance, information orcoo peration to the
[C&ED/OFCA] for the purpose of perfor mance of the compliance checks on
[trader’s name].

Acknowledgment
(11) [Trader’s name] acknowledges that:

(a) the [C&ED/OFCA] may cause this undert aking to be published in any for m
and manner, and to any extent, including by publishing it on the
[C&ED/OFCA]’s public register of Section 30L Undertakings on its website;

(b) the [C&ED/OFCA] may, from time to tim e, make public ref erence to the
undertaking including in news media  statements and in [C&ED/OFCA ]
publications;

(c) this undertaking in no way derogates from the rights and remedies available to
any other person arising from the conduct of concern; and

(d) according to Section 30N(3) of the Ordinance, when the acceptanc e of this
undertaking is withdrawn, a statem  ent of any fact contained in the
undertaking may be adm itted in eviden ce in any proceedings in a court
relating to the matter to which the undertaking relates, and on its admission, is

conclusive evidence in those proceedings of the fact stated in the undertaking.
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-3-
Executed by
[Full names of trader and its authorized staff, and HKID No.] or [Full nam es of trader

and its proprietor/partner, etc. and HKID No.]

OR

The Common Seal of [Full company name and BR No.] was affixed in the presence of:

( office position of the witness )

ACCEPTED BY THE [CUSTOMS AND EXCISE DEPARTMENT / OFFICE OF
THE COMMUNICATIONS AUTHORITY] PURSUANT TO SE CTION 30L OF
THE TRADE DESCRIPTIONS ORDINANCE WITHT HE WRITTEN
CONSENT OF THE SECRETARY FOR JUSTICE
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PART B

General Guidelines
on the Fair Trading Sections of

the Trade Descriptions Ordinance

Issued by
The Commissioner of Customs and Excise
and

The Communications Authority
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INTRODUCTION

L. To enhance protection for consumers, a  set of legislative amendments to the T rade
Descriptions Ordinance (Cap. 362) (TDO) comes into ef fect on 19 July 2013. New criminal
offences have been created and a new enforcem  ent mechanism has been in troduced to d eter

specified unfair trade practices which jeopardize consumer rights.

I1. The Customs and Excise Departm ent (C&ED) is the principal ag ency responsible for
enforcing the TDO. Concurrent jurisdiction is conferred on the Comm unications Authority (CA),
with the Office of the C ommunications Authority (OFCA) as its executive arm , to enforce the fair
trading sections inthe TDO in relation to the comm ercial practices of licen sees under the
Telecommunications Ordinance (Cap. 106) (TO ) and the Broadcasting Ordinance (Cap. 562) (BO)
that are directly connected with the provision  of a teleco mmunications service or broadcasting

service under the relevant Ordinances.

AIM OF THE GUIDELINES

I1. This set of General Guidelines (the Guide lines) comes into effect on 19 July 2013. It is
issued by the Commissioner of Customs and Excise (the Commissioner) in accordance with section
16BA of the TDO (hereinafter, all sections mentioned in this set of Guidelines refer to the sections
in the TDO unless otherwise stated), as well as by the Comm issioner and the CA jointly in
accordance with section 16H to the extent that the Guid elines are app licable to the commercial
practices of licensees under TO and BO that are directly conne cted with the provision of a
telecommunications service or broadcasting service under TO or BO. The aim of the Guidelines is
to setoutthe m anner in which of ficers authorized by the Commissi oner and the CA (the
“Authorized Officers”) may, where applicable, exercise their powers in respect of sections 4, 5, 7,
7A, 13E, 13F, 13G, 13H and 131 ( collectively known as “fair trading sections”) and to provide
guidance as to the operation of the provisions of the TDO.  The Guidelines may also serve as
guidance for traders in complying with the fair trading sections of the TDO and for consum ers in
understanding how they are protected.

IV. The Guidelines cannot and do not aim to mandate traders to conduct their business in a
particular way. The Guidelines serve as a guide as to when a conduct nay constitute a contravention
of the fair trading sections. The examples referred to in the Guidelines seek to illustrate the coverage
and possible effect of the fair trading sections and how the sections(and thus the prohibitions) may be
enforced in practice. They do not cover eachand every situation or practice which may (or may not)
amount to a contravention. It is impossible for =~ the Commissioner and the CA to anticipate all
possible developments and innovations in commercial practices. Accordingly, even if a particular
matter, issue or conduct is not m entioned in the Guidelines, it does not necessarily imply that the

Commissioner or the CA as the casemay be will not be concerned aboutthat matter, issue or conduct.
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The Guidelines are not a substitute f or, or a def initive interpretation of, the fair trading sections.
Ultimately, only a court of law can decide whether or not a conduct is in contrav ention of the fair
trading sections, tak ing into acc ount the evidence of each case. =~ The General Guidelines are
intended to provide guidance on the operation of the relevant pr ovisions under the TD O.
They do not serve to give an y legal advice, nor do they add, supplement or amend the
statutory provisions of the TDO. Traders should refer to the TDO for the relevant statutory
provisions and seek their own legal advice if necessary.

V. The Guidelines themselves are neither legally binding nor are they subsidiary legislation
per se (sections 16BA(4) and 16H(2)). A person does not incur any civil or criminal liability only
because the person contraven es any part of the Guidelines (sectio  ns 16BA(8) and 16H(2)).
However, if a court of law is satisfied that the Guidelines are relevant to determining a matter that is
in issue in any legal proceedings, the Guidelines are admissible in evidence in the proceedings; and
proof that the person contravene d or did not contravene the Gu idelines may be relied on by any

party to the proceedings as tending to establish or negate the matter'.'

VL For the avoidance of doubt, these Guidelines are not applicable to the provisions of forged
trade marks (section 9) and the proceedings relating to the importation of infringing goods to which
forged trade marks are applied (Part I1IA).

! Sections 16BA(8) and 16H(2).
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1. FAIR TRADING SECTIONS OF THE TRADE DESCRIPTIONS ORDINANCE - SCOPE
OF APPLICATION

1.1 Generally speaking, the fair trading secti ons apply to comm ercial practices directly
connected with the sale or supply or prom otion of goods or services by traders to consum ers (i.e.
“business-to-consumer” conduct)’. Nevertheless, the sections do not apply to immovable property,
and goods and services sold or supplied by a person regu lated, licensed, registered, recognized or
authorized under the Insurance Companies Ordinance (Cap. 41), the Banking Ordinance (Cap. 155),
the Mandatory Provident Fund Schem es Ordinance (Cap. 485) and the Securities and Future s
Ordinance (Cap. 571), being goods or services the sale or supply of which by that person is itself
regulated under the respective Or dinances referred to and under wh ich the person is regulated,
licensed, registered, recognized or authorized®. In addition, commercial practices engaged by a
person acting in the capacity of a professional pe  rson listed in Schedule 3 to the TDO are not
regulated by the fair trading sections, except for the offence of sections 4 and 5 in relation to goods,

and false trade description of goods in section 7.
What is a “commercial practice”?

1.2 The term “commercial practice” is defined under section 2 as “ any act, omission, course
of conduct, representation or commercial communication (including advertising and marketing) by
a trader which is directly connected with the promotion of a product* to consumers or sale or
supply of a product to or from consumers, whether occurring before, during or after a commercial
transaction (if any) in relation to a product”.

1.3 Commercial practice, as de fined, may include traders’ ac tivities like prom otion sales,
offers of discounts, price reduction, offer of free gifts or samples a nd advertising. It is important
to note that a comm ercial practice may occur not only before or dur ing a transaction (if any) of a

product (including goods and services), for example, at the m arketing, sale, supply and paym ent
stages; it may also occur after a consum er transaction has been com pleted (such as provision of

warranties, maintenance and after-sale services, and contract cancellation mechanisms).
Who is a consumer and who is a trader?
1.4 Section 2 defines “consumer” as “an individual who, in relation to a commercial practice,

is acting, or purporting to act, primarily for purposes that are unrelated to the person’s trade or
business”. For the purpose of the fair trading sections, a consumer is a natural person and not any

* Exceptions are sections 4 and 5 about the requirement of provision of information in relation to goods, and section 7
about trade descriptions of goo ds applied in the course of any trade or business. They apply to both
“business-to-consumer” and “business-to-business” conduct.

* Schedule 4 to the TDO.

* Product means any goods or services but does not include any goods or services covered by Schedule 4 to the TDO.

3
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other legal person (e.g. a com pany). In addition, whether or not an individual is a consumer will
depend on whether or not the relevant activity is carried out primarily for a purpose that is unrelated

to the person’s trade or business.

1.5 Section 2 defines “trader” as “any person (other than an exempt person) who, in relation
to a commercial practice, is acting, or purporting to act, for purposes relating to the person’s trade
or business”. A trader can be a natural person, a com pany or other form of a body corporate. It
should be noted that a reference to a trader incl udes any person acting in the nam e of, or on be half
of, atrader (section 2(5 )). The assessment of wh ether or not an entity is acting as a trader in
relation to a commercial practice will depend on whether or not the re levant activity is carried out
for purposes relating to its trade or business . Thus, a person who sells goods or provides
services to a consum er in the capacity of an employee or a sale s representative of a company is
regarded as atrader for the purposes of the fair trading sections. In contrast, a person selling
certain goods on the internet oc casionally to dispose of unwante d personal items in his private
capacity would unlikely be held to be acting for purposes relating to his trade or business. Please

refer to Chapter 8 for further details on the liability of parties involved.

Do the fair trading sections apply to conduct between consumers?

1.6 The fair trading sections do not apply to “consumer-to-consumer” conduct. For example,
a person who sells his car which has been used for private leisure purposes to another person who

acquires it for the same purposes is not regulated by the sections.

Do the fair trading sections apply to transactions involving traders buying from consumers?

1.7 The fair trading sections of section 13E ~ (on m isleading omissions), section 13F (on
aggressive commercial practices ), section 13G (on bait advertising), section 13H (on bait and

switch) and section 131 (on wrongly accepting payment) apply to “comm ercial practices”. Since
“commercial practices” incl ude practices that are “ directly connected with the promotion of a
product to consumers or sale or supply of a product to or from consumers”, italso covers
arrangements that are comm only known as “buy- back™ and those under which traders acquire

products from consumers. To quote a few examples , a consumer may trade-in his existing car to
the car dealer when he purchases a new one; go ld and jewelry retailers may purchase gold articles
from consumers for resale. Other traders including antique shops, retailers of second-hand goods,

handbag and luxury goods shops may also purchase goods from consumers.

Who is an exempt person?

1.8 The fair trading sections (exceptions ar e sections 4 and 5 about  the requirem ent of

provision of information in relation to goods, and section 7 about trade descriptions of goods
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applied in the course of any trade or business) do not apply to the list of persons at Schedule 3 to the
TDO when these persons act in th e capacities in which th ey are registered or regulated under the
respective Ordinances as set ou t in the Schedule.  The commercial practices of these exempt

persons are regulated by the professional bodies established under the respective Ordinances.
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2. TRADE DESCRIPTIONS OF GOODS AND SERVICES

Don’t give any false or misleading product information to consumers. If traders

are uncertain of the truthfulness of any pr oduct information, they should verify it

and should not provide it to the consumers impetuously.

2.1 Section 7 provides that it is an offence fo  r any person, in the course of his trade or
business, to apply a false trade description to any goods; or supply or offer to supply any goods to
which a false trade d escription is applied. It is also an of fence for any person to have in his
possession for sale o r for any purpose of trade or manufacture any goods to which a false trade
description is applied. This section applies to both business-to-consumer and business-to-business

conduct. Persons listed in Schedule 3 are not exempted.

2.2 Section 7A provides that it is an offence for a trader to apply a false trade description to a
service supplied or offered to be supplied to a consumer; or supply or offer to supply to a consumer
a service to which a false trade description is applied.

2.3 Section 2 defines “trade description” to m ean an indication, direct or indirect, and by
whatever means given, with respect to the goods or services or any part of the goods or services,
including an indication of any of the matters referred to in the definition.

2.4 A trade description includes anything that tell of the goods or services or any part of
them, in whatever form s (e.g. statem ents, advertisements or display notices, etc.), and
communicated through whatever means (e.g. through any form of the media, paper, visual, verbal,
electronic means and even by conduct). In short, a trade descrip tion in relation to both goods and

services could be by whatever means and in whatever form.

2.5 Section 2 defines “false trade description”  as a trade description which is false to a
material degree; or which, though not false, is m isleading, that is to say, likely to be taken for a

trade description of a kind that would be false to a material degree.

2.6 To amount to a false trade description, the fals ity of the trade descriptions has to be to a
material degree. Trivial errors or discrepancies in trade descrip tions would not constitute a n
offence’. What constitutes a m aterial degree will vary with the f acts. Fore xample, in an
advertisement a trader claims that a smartphone has a 5.55 inch display whereas in fact the display

measures only 5.54 inch.  The difference of 0.01 in ch would unlikely be taken as false to a

> A trade description which indicates the fineness of gold is an ex ception. Under section 3,iti s a false trade
description if the fineness is false to any extent or degree, except by understating the fineness.
6
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material degree.

2.7 A trade description is also a false trade desc ription if it, though not false, is m isleading.
A member of the public entering a shop and se  eing a bottle m arked “mineral water” would
reasonably expect it to contain som ething more than mere tap water, and a prospective consumer

would understand that the product s o labeled is, in terms of composition, richer than tap water in
mineral content. Therefore, the trade description “mineral water” when applied to a bottled wa ter
which is no richer than tap water in mineral content is misleading in that it is likely to be taken as an

indication, false to a material degree, of the composition of the contents of the bottle®.

2.8 The aspects of goods or services to which a trade description indicates can vary from case
to case. The following are som e examples of trade descriptions applied to goods a nd services,

where the offence of false trade descriptions may or may not have been committed.
Availability of a product

2.9 Whether certain products are available is an  aspect the indication of which is a trade
description. Inaccurate information relating to the availability of a product for supply m ay be an
offence.

Example
A statement that a product is in short supply and that the trader is the only one having it in stock

where in fact there are still plenty available in the market may constitute an offence of false trade
description.

Example
A pay TV service provider promotes a sports channel package by claiming that it owns the exclusive

right to broadcast live matches of the popular ABC football league in the coming 24 months.
However, the pay TV service provider actually only holds the broadcasting right for one year and
the ABC football league has not yet invited any interested parties to bid for the broadcasting right
for the years afterward. The pay TV service provider may commit an offence of applying a false
trade description to a service.

Compliance with a standard specified or recognized by any person
2.10 Accreditation is common for businesses as an accred itation generally connotes good

quality and services. A false claim of accredita tion may constitute the offenc e of false trade
description.

® The Queen v. Wong Yan-chuen, CACC 523/1987
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Example
A shop displays at a noticeable location the logo of the Quality Tourism Service (QTS) Scheme

administered by the Hong Kong Tourism Board whereas in fact it has never been QTS-accredited.
The display of the QTS logo by the shop may constitute misrepresentations that the shop has
complied with the accreditation requirements under QTS.

Example
A tour operator advertises its one-day Mainland tour targeted at consumers in Hong Kong. The

tour sets off across the border in the Mainland instead of in Hong Kong.  The operator advertises
the tour as one protected by the Travel Industry Compensation Fund. In order to be eligible for
the protection, the tour must be an outbound travel service satisfying two or more of the following:

(i) carriage (by land, sea or air transport) from Hong Kong to places outside Hong Kong;
(i) accommodation outside Hong Kong; and
(iii) arrangement for an activity outside Hong Kong.

As the tour sets off in the Mainland and involves no accommodation, the participating tourists are
not protected by the Fund. The tour operator may be liable for applying a false trade description.

A certain person has acquired the product, or has agreed to acquire it

2.11 In order to attract the a  ttention of consum ers, itis common for traders to engage
celebrities in product promotion activities. Traders making reference that a celebrity has acquired
or used the product will not contra vene sections 7 and 7A if the reference is valid and genuine.
Sections 7 and 7A do not prohibi t traders from engaging celebriti es solely for brand or im age
building. Please also refer to paragraph 3.41 f or more details for avoiding the commission of the

offence of misleading omissions.

Example
In the promotion of a slimming product, a beauty consultant tells a consumer that the same product

has been acquired by a celebrity for her personal use with good results. If the celebrity has never
acquired or agreed to acquire the product, the beauty consultant may be held to have committed the
offence of applying a false trade description.

Who supplies the service?

2.12 In some situations, a key factor that consumers will take into account in deciding whether

to patronize or not is who the person providing the service is.
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Example
An education centre advertises its mathematics tutorial classes with the pseudonym ““King of Maths

Mr Smart Ng”” as the tutor. To the disappointment of the students, Mr Smart Ng never showed up
in these classes and only the teaching materials used were prepared by him. The education centre
may be liable for giving false or misleading information as to the provider of the service.

After-sale service

2.13 Traders may sell goods with after-sale serv ice, for example, m aintenance or w arranty

services. T raders should ensure that they can provide the after-sale service as claimed.

Example
A local computer trader advertised that it provided life-time global maintenance services for

computer parts they sold. It even specified maintenance agents outside Hong Kong, including
Shanghai. A Mainland customer approached the specified maintenance agent in Shanghai for
repairing a computer motherboard which he bought in Hong Kong 3 years ago, and found out that
the agent had never been appointed as the maintenance agent by the local trader. The local trader
may be liable for making a false statement in relation to the availability of maintenance services.

Price, how price is calculated, the existence of any price advantage or discount

2.14 Price is one of the most important pieces of information that can influence the purchasing
decision of the consumer. The ability to make an informed choice will be hampered if any false or
misleading information related to price is comm unicated to the consum er. Traders should note
that typographical or inadvertent errors in pricing may not necessarily be trivial, and whether such
errors constitute an offence of applying a false tr ade description to the goods or services concerned
would depend on whether the falsity involved is to a m aterial degree. As a good pr actice, traders

should rectify such errors made as soon as practicable.

2.15 It is not uncommon for traders to make price comparisons as a comm ercial practice. If
traders choose to make price comparisons , they should be able to sh ow clearly what prices are

being compared, and to show that any claims so made are accurate and valid, in particu lar, that any
price advantage claimed is real.

Example
In a newspaper advertisement, a telecommunications operator claims that its newly promoted

service plan has the lowest price tag in Hong Kong by comparing the price of its plan with those
offered by its competitors. However, the comparison is not made on a like-for-like basis in that

the telecommunications operator has compared the service plans of the competitors which have
9
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material difference in service features (such as different contract durations), and such differences
are not made known in the advertisement. The price comparison is likely considered to be a false
trade description of service.

2.16 Terms in relation to p rices (like “sale”, “o riginal price” or “reduced price”) should be
used with caution so as to avoid m isleading consumers. Traders who use such terms should make
sure that the price reduction or discount is genuine . If the “original price” is quoted together with
the “reduced price”, the “origin al price” must be a price which has been applied by the trader to
the same product concerned before. A price should not be regarded as the “original price” if it has
never been applied to the product for sale or has only been applied to the product for an
unreasonably short period. A reasonableness test, with full regard to the nature of the product in
question (e.g. the nature of its m  arket, whether it is a perishable produc t or one whose value
dissipates over time quickly), should be applied in determ ining whether the period is long enough

rendering the indication of a price reduction a genuine one.

2.17 Manufacturers or suppliers may set recommended retail prices (RRPs) (or use such term s
as “standard price”, “reference price” or “intend ed price”) for certain products. If retailers intend
to show any such price together with the actual selling price of a product for the purpose of m aking
price comparison, they should clearly state the fo rmer price as RRP and should not give the
impression that the RRP was the “original price” unless it has been applied to the product for a

reasonable period.

2.18 Traders should avoid making “lowest price” claims (a claim that they are of fering a price
lower than their com petitors) if the claims are not backed up by evidence. A “price-promise
campaign” under which a consum er will be rew arded with, say, twice the price difference with a
competitor’s lower price if reported could still amount to a m isleading trade description as to the
existence of a price ad vantage, if the cam paign gives a misleading indication that the prices at

which products are being offered are already the lowest. If the offer is limited to a price matching

promise, traders should make it clear.

2.19 General notices of “half-price sale for all items” should be avoided if in fact the sale is not
applicable to certain products in the shop. ~ As a best practice, “up to 50% off” s hould also be
avoided if the maximum reduction quoted applies to a very small range of products for sale for the
whole period during which the noti ces are valid. If the maximum reduction applies to less than
10% of the range of products for sa le, it is better to state clearl y that only some selected products
are up to 50% off.

2.20 The price advertised should tally with the  actual selling price at the point of sale or
checkout. Any additional charge that is directly connected with the supply of the products should

be clearly disclosed to the cons umer. Hidden additional charges m ight constitute an offence of
10
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misleading omission’.
Performance Claims

2.21 Claims should not be false or m isleading to a m aterial degree. False or misleading
claims on the effectiveness of a product without su fficient supporting (mainly scientific) evidence

may constitute an offence of false trade descriptions.

Example
Shampoos that contain synthetic materials, such as preservatives, should not be described as

“100% natural”. A claim that a shampoo can ““repair” hair damage should not be used if
laboratory test merely proves that the product can only slow down hair damages caused by
pollutants.

2.22 Traders, especially those in the health and beauty sectors, of ten use “before” and “after”
photographs of subjects to provide a visual representation of the ef fectiveness of their products.
Visual promotional gimmick is commonly used to demonstrate the efficacy of slimming products,
diet regimes, cosmetic creams and products and hair treatments. Photographs so used, even with a
statement that they have been re-touched, should not give a misleading indication as to the efficacy
of the products and traders need to ensure that ~ they have relevant evidence to substantiate the
impression created by the im ages. Advertisers acting for traders are also en couraged to retain
appropriate materials which are able to dem onstrate what re-touching has b een carried out in the
event of being questioned.

2.23 The TDO prohibits false orm isleading claims in advertisem ents. For exam ple, an
advertisement for facial injection states that “XYZ was formally registered in Hong Kong in 2010
From the context of the advertisement, the statement may mislead consumers into believing that it is
a medicine registered with the Departm ent of Health. However, the advertised product does not
fall within the definition of m edicine under the Pharmacy and Poisons Ordinance and cannot be

registered as a medicine in Hong Kong. The statement would be misleading to a material degree.
Claims as to place of manufacture/country of origin

2.24 Under section 2(2)(a)(i), goods shall be deem ed to be m anufactured in a place in w hich
they last underwent a treatment or process which changed permanently and substantially the shape,

nature, form or utility of the basic materials used in their manufacture.

2.25 When traders state the place of m anufacture or country of origin for their goods, they

7 Please refer to paragraphs 3.23 and 3.24 of Chapter 3 on Misleading Omissions.
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should ensure that the claim complies with section 2(2)(a)(i).

Example
A pair of trousers which were cut and sewn in the United States of America (USA) with fabric

manufactured in China will likely be taken as manufactured in the USA. A TV set assembled in
China with parts manufactured in Japan and Korea will likely be taken as manufactured in China.

2.26 Under section 2(2)(a)(ii), goods shall be deem ed to have been produced in the place in

which they were wholly grown or mined.

Example
The geographic denomination of ““Yangcheng Lake hairy crab™ (““ /&5 A/#74%") should refer to

Chinese mitten crabs bred and harvested in Yangcheng Lake (47 &7). If a crab labeled as ““ /7 &
A ETAE” is in fact bred and harvested in other provinces or even overseas, it may be considered
as having been subject to the application of a false trade description, as there is a reasonable
expectation to the geographic denomination of the breed.

On the other hand, *““Fuji apple” may commonly refer to a particular apple variety which are grown
in many parts of the world. Nevertheless, to avoid giving the impression that the term refers to
apple grown in Fujisaki in Japan, for avoidance of doubt, traders may apply the descriptions ““Fuji
apple from Japan (“ A A =Z/457")" or “Fuji apple from China(//7£7= +#54%)" etc. to indicate
the place where the “Fuji apple” is grown.

Another example is “Yangzhou™ (#7//)) in Yangzhou fried rice, a popular Chinese-style dish served
in many restaurants, which merely refers to a particular cooking style and would unlikely be taken
as the place of manufacture. Similarly, “Mexico Bun” (25 ZF£7), which is a common type of bread
sold in the local market, would unlikely be taken as made in Mexico.

2.27 If traders have doubts on the origin claims of the goods they supply, they are advised to
seek clarifications from their sup pliers, including obtaining copies o f certificates of origin to
support the claims. If traders are not certain of the place of manufacture of the goods they supply,

it will be legitimate to tell consumers that they do not know.

Puffery

2.28 Some advertisements may include such puf fery claims as “the best” and “the most
popular”. Common advertising practice of m aking exaggerated statements are legitimate as these
statements are not meant to be taken literally and the average consum er would be unlikely to take

literally the meaning of these obvious exaggerations or puffery, for example, “the coolest car in the
12
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world”, or “it energizes you instantly””®.

2.29 Nevertheless, these claim s should be used  with caution when they are used with
quantifiable standards or reference, for example, “the best-selling book in 201 1”.  Traders should
be prepared to give sufficient evidence to show that the book was sold in a quantity in 201 1 which

has out-numbered the sales of the others.
Specific Defence for False Trade Descriptions

2.30 The general defences are stipulated under  sections 26(1) and 27 for all fair trading
sections (please refer to paragraphs 8.7 — 8.9 below).  For the offence of “supplying or offering to
supply any goods to which a false trade description is applied” (section 7(1)(a)(ii)), the of fence of
“having in possession for sale or for any purpose of trade or manufacture any goods to which a false
trade description is applied” (section 7(1)(b)), or the offence of “supplying or offering to supply to a
consumer a service to which a false trade des cription is applied” (section 7A(1)(b)), section 26(3)
provides for a specific defence that a person might be acquitted if sufficient evidence is adduced to
raise an issue that the person did not know , had no reason to suspect and could not with reasonable
diligence have ascertained, that the goods or service did not conform to the de scription or that the

description had been applied to the goods or services.

2.31 It is the court of law which will decide whether to accept a defen ce having regard to the
particular circumstances of a case. A retailer having a well-established m echanism or procedure
which requires suppliers to provide docum entary proof as to the trade de scriptions of products
and/or engaging suppliers which ar e reliable long-term partners with good records would be m ore
likely to have a defence accepted by the court As a good practice, traders are encouraged to obtain
documentary proof such as certificates of origi n, certificates issued by accredited laboratories,
scientific reports and product specifications etc. which could support the trade descriptions applied

to the products.

¥ This is without prejudice to requirements on advertising regarding claims and use of superlative adjectives in content
of advertisement stipulated under other laws and regulations, such as those requirements contained in codes of
practice on television advertising standards issued pursuant to section 3 of th e BO, which a television programme

service licensee is required to comply with.
13
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3. MISLEADING OMISSIONS

Traders run the ris k of mis leading omissions if they fail to g ive consumers
sufficient material information about the product that is necessary for them to

make an informed transactional decision.

3.1 Traders have the prim ary responsibility of providing accurate, truthf ul and pertinent
information in respect of their products to consumers in a clear, intelligible and tim ely manner to

enable consumers to make informed transactional decisions.

3.2 Section 13E(1) provides that a trader =~ who engages in relation to a consum  er ina
commercial practice that is a m isleading omission commits an offence. Section 13E(2) further
provides that a comm ercial practice is a misleading omission if, in its factua 1 context, taking into

account the factors stated in paragraph 3.3 (Section 13E(3)) below:

() it omits or hides material information;

(b) it provides material information in a manner that is unclear, unintelligible,
ambiguous or untimely; or

(c) it fails to identify its commercial intent unless this is already apparent from the
context,

and as aresult, it cau ses or is likely to caus e, the average consumer to make a transactional

decision that he would not have made otherwise.

33 The factors to be considered as referred to in paragraph 3.2 above are:

(a) all the features and circumstances of the commercial practice;

(b) the limitations of the medium used to communicate the commercial practice including
limitations of space or time; and

(c) if the medium used to communicate the commercial practices imposes limitations of
space or time, any measures taken by the trader to make the information available to
consumers by other means.

3.4 Thus, ifitisim practicable fortraders to provide all th e necessary inform ation to
consumers dueto lim itations of the communi cation medium available, other means of
communication medium should be used by the trad  ers to m ake the inform ation available to
consumers to enab le them to m ake informed transactional decisions. For exam ple, traders
promoting their products by short m essage service (SMS) may find it difficult to include in the

message all the neces sary information due to the constraints on the m essage length’. T raders are

® It is a form of space restriction — for instance, the length of a SMS message is restricted to 160 English characters, or

70 Chinese characters, including punctuation and space.
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less likely to commit a misleading omission if they make it clear where omitted information can be
found. For instance, traders m ay provide their we bsite address or a ho tline telephone number in
the SMS and invite consum ers to browse it for more detailed information on the products they are

promoting.

Example
A fashion retailer with over 200 stores in Hong Kong advertises in a newspaper for its new

collection. Given the space limitation of a newspaper advertisement, it is not practicable to list
the addresses of all stores, and so the retailer includes in the advertisement its website address and
enquiry hotline to enable consumers to check the store locations easily. It is unlikely for the
non-inclusion of the store addresses in the advertisement to constitute the offence of misleading
omissions.

3.5 For a commercial practice described in paragraph 3.2 (a) to (¢) to amount to a misleading
omission, it has to “ cause or [be] likely to cause the average consumer to make a transactional
decision that he would not have made otherwise”. Similar requirement is also a pplicable to the
offence of aggressive commercial practices. Hence, to understand the operation of the of fence of
misleading omissions (and also the of fence of aggressive commercial practices which is dealt with
in Chapter 4), it is necessary to understand th e concepts of “average consumer” and “transactional

decision”.

Average consumer

3.6 The concept of average consum er does not refer to any actual consum er and there is no
requirement to show evidence of any actual cons umer being af fected by an unfair comm ercial
practice. It is an objective referen ce which determines whether a commercial practice constitutes
the offences of m isleading omissions and aggressi ve commercial practices. It is the no tional
average consumer whom the commercial practice reach es or to whom it is directed that is relevant.
Section 13D(1) provides that “In determining the effect on the average consumer of a commercial
practice that reaches or is directed to a consumer or consumers, account must be taken of the
material characteristics of such an average consumer including that the consumer is reasonably
well informed, reasonably observant and circumspect” [emphasis added]. The term “average”
does not mean a statistically average consum er; and the average cons umer is not ill-informed,

ignorant or reckless.

3.7 On the other hand, since a comm ercial practice may have different impact on consumers
depending on the type or group of consumers the practice reaches or is directed to, section 13D(3)(a)
and (b) sets out the circum stances in which th e “average consumer” refers to one thatisina
particular smaller group instead of the population as  a whole. It isthe characteristics of the

average member of these particul ar groups that are relevant. The above-mentioned circumstances
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are (a) where the commercial practice is directed to a particular group of consumers (see
paragraph 3.8 below); or (b) where a clearly identifiable group of consumers is particularly
vulnerable to the commercial practice or the underlying product because of mental or physical
infirmity, age or credulity in a way which the trader could reasonable be expected to foresee (see
paragraphs 3.9-3.12 below). This is intende d to help a court of  law decide if a practice is

prohibited due to the impact or potential impact it has on a particular group of consumers, while the

practice might not change the decision of consumers at large.

Average member of a targeted group of consumers

3.8 In determining the ef fect on the averag e consumer of a commerc ial practice that is
directed to a particular group of ~ consumers, it is the material characteristics of the average
consumer of that particular group that are rele vant. Indications of what group of consum ers a
commercial practice is directed to may be found, for exam ple, in the way advertising is placed, the

language of a commercial communication, the nature of the product and the context.

Example
For a Japanese language life-style magazine, the main characteristics of an average consumer of

the target group may likely be someone who can read Japanese. On the other hand, the target
group of a Japanese magazine for children, and hence the characteristics of an average consumer
of that group, can be very different.

Example
Certain retail shops registered with the Tourist Industries Council (TIC) predominantly serve

Mainland tourists. The characteristics of Mainland tourists, such as their knowledge of marketing
practices commonly adopted in Hong Kong, may be different from those of the Hong Kong residents.
If a commercial practice is held to be directed to Mainland tourists as a particular group, in the
determination of whether the practice amounts to a misleading omission or an aggressive
commercial practice, it is the characteristics of the average member of this group which should be
taken as the benchmark for assessing the practice’s impact.

Example
Different television programmes aim at reaching different target audiences and the programmes are

broadcast in different timeslots to maximize their impacts on the target audiences. For example,
television advertisements on toys broadcast during children’s programmes may likely be considered
as being directed to children (and/or their parents).

Example
Consumers who need to use corrective lens might be considered as a target group in relation to

advertising claims about corrective lens with built-in sun-glasses function.
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Average member of a vulnerable group of consumers

3.9 Where a clearly identifiable gr oup of consumers is particularly vulnerable to the
practice or to the underlying product because of their mental or physical infirmity, age or credulity
in a way which the trader could reasonably be expected to foresee, then it is the average member of
that group that is the relevant average consumer . It is not necessary that the trader actually
foresees the effect (or likely effect) on the vulnerable group; it is sufficient if he could reasonably be

expected to do so.

3.10 Infirmity (mental or physical) covers a range of infirmities including sensory impairment,
limited mobility and other disabilities. = For example, consumers who need to us e wheelchairs
might be a vulnerable group in relation to a comm ercial practice promoting a mobility aid, or those
with a hearing im pairment may be a particularly vulnerable group in relation to comm ercial

practices involving the supply of hearing aids.

3.11 Age may be appropriate to consider a practice from the perspective of an older or younger
consumer. For example, the elderly m  ight be particularly vulnerable to certain comm ercial
practices connected with bur glar alarm sales, or children m ight be part icularly vulnerable to

advertisements relating to toys shown on daytime television.

3.12 Credulity covers groups of consum ers who may more readily believe specific claims.
The term is neutral, so the effect is to protect members of a group who are for any reason open to be
influenced by certain claim s. An instance mi ght be m embers ofa group who, because of a

particular misfortune (e.g. certain severe illness), m ight believe certain claims more readily than
others. The concept of credulity m ay also apply to the education level of the consumers, if the

group of consumers is clearly identifiable.

Example
Diabetes patients might more readily be attracted to food products claimed to be able to maintain a

stable blood glucose level.

Transactional decision test

3.13 For a commercial practice described in paragr aphs 3.2(a) to (c) to am ount to misleading
omissions in contravention of section 13E (and al so that on aggressive co mmercial practices in
Chapter 4), the pra ctice must cause, oris likely to c ause, the av erage consumer to m ake a
transactional decision that the consum er would not have made otherwise. In other words, the

effect or the likely effect on the average consumer’s transactional decision is critical.
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3.14 Section 2(1) defines transactional decision as “any decision made by a consumer, whether
it is to act or to refrain from acting, concerning (a) whether, how or on what terms to purchase,
make payment in whole or in part for, retain or dispose of a product; or (b) whether, how or on what
terms to exercise a contractual right in relation to a product.” For instance, a decision to purchase
a product, a decision not to purcha se a product, as well as a deci sion not to purchase a product and
switch to purchase another produc t, are all transactional decisi ons. A decision to term inate a
service in accordance with the relevant provisions in the service contract is also a tr ansactional

decision.

3.15 In essence, the transactional decision test would mean the following question: “Would the
average consumer make the same transactional decision if not because of the commercial practice
of the trader?” It is not necessary to prove thatan individual consumer has actually m ade a
different transactional d ecision as a result of a co mmercial practice and therefore suf fers. It is
sufficient if the comm ercial practice causes, or is likely to cause, the av erage consumer to make a

transactional decision that he would not have made but for the commercial practice.

Material information

3.16 Section 13E(5) provides that m aterial information means, inter alia, the inform ation that

the average consumer needs, according to the context, to make an informed transactional decision.

3.17 What information is material depends on the circumstances and the nature of the products
involved, including for instance the products’ characteristics, where and how they are offered for
sale and who the targ et consumers are. Information may be material in one commercial practice
but may not be so in others and should be judged on a case-by-case basis.  As a general rule, for
simple products, it should be sufficient for th e trader to provide infor mation on the basic
characteristics of the product, if it is not already apparent from the context. More information will
be needed for sophisticated products (such as  electronic products and vehicles) for the average
consumer to make an informed transactional decision. In this regard, traders should exercise all
due diligence and common sense.  As a good pr actice, traders should provide o pportunities for
consumers to raise questions, and depending on  the product types supply sufficient inform ation

through suitable means, e.g. by reference to product specifications and official websites.

Example - simple product

A boutique offers for sale different styles of apparel items. The basic information an average
consumer needs to know is the price, size, major materials used in manufacture and washing
instructions for the apparel items.

Example - sophisticated product

A trader offers for sale computers and smartphones on its website. Its homepage shows the
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pictures of each of the products with a link to a detailed page which gives all the necessary
information on the computers and smartphones that a consumer needs to decide whether to make a
purchase, including:

% the main characteristics of the electronic gadget (for example the computer and the
smartphone model, the processor, memory, graphics, software and operating system)
including its function (for example communication, camera, home multimedia, word
processing and games etc.);

s+ the full price (include any freight or delivery charge and insurance cost) if this was
not given on the previous page;

% the trader’s name and geographic address;

% the delivery of goods and payment arrangements;

% aright of cancellation (if the trader provides such cancellation policy); and

% after sale service (maintenance policy and terms).

Similar information should also be provided if the products are offered through other channels such
as physical outlets. Traders may do so by referring consumers to catalogues, user manuals or
other relevant sources (e.g. official websites). Since certain material information (e.g. the absence
of a key function provided by similar products of other brands), may not be covered by these
sources, traders should exercise due diligence and care when promoting sophisticated products.

Invitation to purchase

3.18 Under section 2(1), an invitation to purchase is defined as a commercial communication
that indicates the characteristics of the product and its price in a way appropriate to the m edium

used for that communication and therefore enables the consumer to make a purchase.

3.19 The term “therefore enables” primarily re fers to enabling of a purchase through the
provision of infor mation. The amount of infor mation that enables the consum er tom ake a
purchase varies depending on the circumstances. Sophisticated products may require the provision

of more information than simple ones before a purchase is enabled.

3.20 Examples of invitations to purchase include a price label on a product displayed in a shop;
an automobile advertisement in a ne wspaper that advertises the products’ image and price; a m enu
in a restaurant in which the price and choice of di shes are lis ted; and an interactive TV

advertisement showing images of the products and their prices.

3.21 Section 13E(4) provides that if a commercial practice is an  invitation to purchase, the

following information is regarded as material and must be made available unless such infor mation
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is apparent from the context -

% the main characteristics of the product, to the extent appropriate to the product and to
the medium by which the invitation to purchase is communicated (such as what the
product is and what are its main functions);

% the identity (such as trading name) of the trader and of any other trader on whose
behalf the trader is acting;

% the address (not including a postal box address) of the trader’s usual place of
business and of any other trader on whose behalf the trader is acting;

s either (i) the price, including any taxes; or (ii) if the nature of the product is such that
the price cannot reasonably be calculated in advance, the manner in which the price
is calculated;

% where appropriate, either (i) all additional freight, delivery or postal charges; or (ii)
if those charges cannot reasonably be calculated in advance, the fact that they may be
payable;

% any arrangements for payment, delivery of goods, supply of service (such as the way
in which any work is to be carried out, or service provided) that depart from the
requirements of professional diligence (see paragraph 3.26 below); and

s for products in relation to which there is a right of withdrawal or cancellation, the

existence of that right.

3.22 An invitation to purchase does not necessarily have to contain all the above information if
the information is already appare nt from the context. On the ot her hand, it should be noted that
while section 13E(4) lists out the m inimum information required that is not apparent from  the
context, there may be other inform ation that is m aterial in an i nvitation to purchase, taking into
account the nature and circum stances of the co mmercial practice concerned. Furtherm ore,
whether a piece of inform ation is material in co mmercial practices other than in the context of an
invitation to purchase hinges on what the average co nsumer needs to m ake an informed
transactional decision.

Example
A boutique displays many different fashion items for sale with labels stating price, materials used

and washing instructions attached. While this is an invitation to purchase, the boutique may not
be required to indicate its address, trading name and delivery arrangements because it is apparent
that consumers visiting the boutique know where they are and they have to take delivery of the items
by themselves upon payment.

Example
The drink list of a bar placed on each table states the price in unit of quantity and any special offer

or discount, for example “buy one get one free from five to eight o’clock on weekdays”. It
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provides consumers with the information they need to enable them to make decision as to what
drinks to order. The name of the bar is already on the list, and the address is apparent because
consumers are already in the bar.

3.23 If traders are making an invitation to purchas e, but are unable to ac tually tell consumers
the full price including tax or postal charges because the tax or the postal charges cannot reasonably
be calculated in advance, traders must give information on the manner in which that full price is to

be calculated.

3.24 Any additional charges that come with the supply of the goods or services should be

clearly communicated to consumers before they make the purchase.

Example
A restaurant promotes its steam whole chicken at the price of $1 each. A consumer orders a

chicken and only after the meal when he pays the bill, he is informed that the spring onion and
ginger paste which comes with the chicken is charged at $50. The restaurant may be liable for
providing misleading price information on the chicken.

3.25 In making an invitation to purchase, a trad er should cause consum ers to be inform ed of

any right of cancelling a transaction.

Example
Shops registered with the Travel Industry Council undertake to provide an unconditional full refund

to Mainland tour members who return their purchases within six months. Notices setting out the
refund arrangements are displayed in conspicuous locations inside and outside the shops to enable
consumers to make informed transactional decisions.

Professional diligence

3.26 Under section 13E(5), professional diligence is defined as “the standard of skill and care
that a trader may reasonably be expected to exercise towards consumers which is commensurate
with either (a) honest market practice in the trader’s field of activity; or (b) the general principle of
good faith in that field”.

3.27 Professional diligence is an objective standard which may vary according to the context.
However, poor current practice that is widespread in an industry or sector cannot be taken as an
acceptable objective standard because this is not what a reasonable p erson would expect from a
trader who is acting in acco rdance with hon est market practice or good faith. Professio nal
diligence requires tradersto approach transactions profes sionally and fairly as judged by a

reasonable person. A simple way of undertak ing professional diligence would be to ask : “is the
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trader acting to a standard that a reasonable person would expect?”

3.28 A furniture store offers free delivery servi ce and a reasonable person would expect that it
covers most of the urban residential areas in Hong Kong. However, if the free delivery service is
provided only where an address  has lifts or the delivery schedul e is fixed by the store, these
arrangements depart from the requirem ents of professional diligence and should be disclosed to
consumers in a clear and tim ely manner (such as clearly displaying a conspicuous notice near t he
cashier specifying the delivery policy and relevant ~ charges, and drawing it to th e attention of

consumers before payment is made) to enable them to make informed transactional decisions.

3.29 The requirements of professional diligence are to be applied only to th e matters specified
under section 13E(4)(f) (i.e. arrangements for payment, delivery of goods and supply of service)
when considering whether th ere are m isleading omissions in a comm ercial practice th at is an

invitation to purchase.

Information required by other laws

3.30 Material information also includes infor mation that should be m andatorily provided in a
commercial communication in accordance with the requirements of other provisions of Hong Kong
Laws. For example, the Accreditation of Academic and Vocational Qualifications Ordinance, Cap.
592 requires that advertisem ents promoting learning programm es recognized under the
qualifications framework have to contain, am ong other things, information on the relevant level of
the qualifications framework under which the qualification obtainable is recognized and the relevant
registration number. The Travel Agents Ordinance, Cap. 218 provides that no person shall publish
any advertisement referring to the provision of a travel service by any person required to be licensed
under the O rdinance unless that ad vertisement relates to the provi sion of a travel service by a
licensed travel agent an d the licence num ber of that licensed travel agent is stated clearly inth e
advertisement. Such information is material for the purpose of determining whether the offence of

misleading omissions is committed.

Omission or hiding of material information

3.31 Omitting or hiding m aterial information is misleading omission in contravention of
section 13E if as aresult, it causes, oris likely to cau se, the average consumer to m ake a

transactional decision that the consumer would not have made otherwise.

Example
A mobile operator advertises an “unlimited mobile data plan™ to the consumers. Nevertheless,

the mobile operator does not mention that the unlimited mobile data plan is subject to a usage

restriction, under which the download data rate of the service will be substantially limited if a
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certain usage threshold unilaterally set by the mobile operator is exceeded. The usage restriction
is considered to be “material information” in the context of the mobile operator’s service
promotion as this restriction is likely to be a piece of information that the average consumer needs
in making his transactional decision. The omission of such material information is therefore likely
considered to be a misleading omission.

Example
In a telemarketing call made to a potential customer, an International Direct Dial (*IDD’) service

provider promotes its IDD value plan by only informing the potential customer of the per minute
usage charge for making IDD calls. The IDD service provider does not mention that it will also
charge a fixed monthly fee upon customer’s subscription to the service. As fee charged is
commonly recognized as a material information that the average consumer needs to make an
informed transactional decision, the IDD service provider is likely to be considered as committing
the offence of misleading omission.

Example
A trader offers smartphones for sale. The smartphones are second-hand or have been

reconditioned but they look like brand new. The trader offers them for sale at prices at which new
smartphones of identical models are normally sold and does not disclose that they are not new. In
this case, the fact that the smartphones are second-hand or reconditioned is likely to be material
information that the average consumer needs, the omission of which would likely be held as
committing the offence of misleading omission.

3.32 In most circumstances, the price and unit of sale of the product are material information.
The sale of goods usually requires reference to a unit of quantity, includi ng length, width, height,
area, volume, capacity, weight and number, for example the retail price of a tael/catty of fish, a litre
of milk and a tael of Korean gi nseng. The sale of service m ay require reference to, for exa mple,
the charge of body m assage on an h ourly basis, and the charge of an IDD service on a per m inute
basis. To the average consumer, the price per unit of quantity/sale is material information and will
have a direct bearing on their decis ions whether to buy the product. Mere provision of the selling
price of products without the unit of quantity/sale is likely a misleading omission unless the unit of
quantity/sale is apparent from the type of produc ts involved, for example a price tag attached to a

handbag would likely connote that the price is for one handbag.

3.33 It is advisable for traders to review their commercial practices and determ ine what
information is required for the average consumer to make an informed transactional decision, taking

into account the context '’.  As practitioners in the sectors in which they operate their businesses,

' In the event of an invitation to purchase, certain information is deemed to be material. Please refer to paragraphs
3.18 t0 3.25.
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traders are expected to exercise co mmon sense and professional diligence and m ake use of their
experience and expertise to devel op a set of m aterial information that consumers should generally
require to make an informed transactional decision. They should put themselves in the position of
their customers and consider whether omitting a certain piece of information would likely impair
the average consumer’s ability to make an informed transactional decision or would likely cause the
average consumer to make a decision to purchase or acquire products that he would not have made
if the information were disclosed to him.

Example
A consumer specifically asks for *““a glass of Italian wine” and the bar tender therefore recommends

several Italian brands. Even though an Australian brand of wine is on sale and the details have
been included in the wine list, in the light of the consumer’s specific request, it is unlikely that the
bar tender would be regarded as omitting material information by not verbally introducing to the
consumer the Australian wine which is on sale, since an average consumer would look at the wine
list for price information .

Example
A consumer is looking for a digital camera and the salesman recommends one which is a parallel

import product without manufacturer’s warranty in Hong Kong. As the fact that the camera is a
parallel-import product without manufacturer’s warranty is likely to be material information that
the average consumer needs for making an informed decision of whether to purchase, the failure to
provide such information to the consumer may likely constitute the offence of misleading omission.

Provision of material information in a manner that is unclear, unintelligible, or ambiguous

3.34 Provision of material information in a manner that is unclear, unintelligible, ambiguous is
a misleading omission in breach of section 13E, if it causes, or is likely to cause, the average

consumer to make a transactional decision that the consumer would not have made otherwise.

3.35 Material information should be provided in a clear, intelligible and unambiguous
manner, unless apparent from the context. Information that is obscured or partially obscured may

be held to be unclear, unintelligible or ambiguous.

Example
A trader uses small fine print to state the unit of quantity for its goods. Although the price is given

in a clear manner, the unit of quantity is so small that an average consumer could not read it in a
readily comprehensible manner. The trader is likely considered to have committed an offence of
misleading omission.

3.36 Apart from printed or written m edia, ambiguity and unintelligibility of information may
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arise out of the language and/or graphics used in the presentation of the information. For example,
Western tourists may have difficulties in understanding the price per unit of quantity in Cantonese if
the price is communicated  verbally and w ritten price indication isnotre adily available.
Traders with Western tourists as target consumers can avoid making a misleading omission by

stating the price in English of say “$500/kg” on a price tag and showing it to consumers.

Untimely provision of material information

3.37 Provision of material information in an untimely manner is also a misleading omission in
breach of s ection 13E, if it causes, or is likely to caus e, the average consum er to m ake a
transactional decision that the ¢ onsumer would not have m ade otherwise. Traders should clearly
inform consumers of the price of products an d how the price and any  discount available are

calculated before the consumers decide whether or not to buy or acquire them.

Example
A beauty group promotes a stem cell transfusion service performed by a medical practitioner to its

consumer without disclosing the risk of the medical treatment and suitability of applying such
treatment to a particular consumer (which requires advice from a medical practitioner) until after
the consumer pays for the service. If the commercial practice is structured in such a way that this
material information is not disclosed to its consumer in a timely manner, the beauty group risks
contravening the misleading omission offence.

Example
A trader operates a car park. The parking fee is material information. The trader should clearly

display the parking fee, for example, in terms of hourly parking rate at a conspicuous location at
the entrance of the car park to enable consumers to decide whether or not they wish to park their
cars there before they enter the car park.

Example
A promotion agent acting for a trader promotes the sale of discounted buffet coupons at $128 each.

The agent tells a consumer that $128 is the only payment required for a coupon. The consumer
gives his personal details and his permission to pay for the transaction by credit card to the agent,
who only then informs the consumer that to be eligible for the discounted offer, an amount of
$1,536 (i.e. $128 x 12 coupons) has to be paid in advance. The agent may have committed the
offence of misleading omission.

3.38 Duration of contract can also be m aterial information. Some services are provided
over a period of time and as a legitimate marketing technique, the longer the duration of the service
contract is, the lower the unit price will be charged. For example, for a beauty treatment contract,

the duration ofthe con tract and frequency/extent of the treatm ent to be prov ided is m aterial
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information and should be disclosed to consumers before the contract is concluded.

Example
A fitness centre encourages its customers to renew their service contracts by offering them a very

favourable monthly plan. However, the manager of the centre omits to inform the customers that
the new contract will last for 15 years and early termination is subject to a penalty. The average
consumer is likely to take a different decision if he knows he would be bound for such a long period
of time. Omitting the period of a contract and termination penalty is likely considered to be a
misleading omission offence.

3.39 Where service fees can only be ascertained after some testing or inspection work has

been undertaken, for exam ple repair service, traders should inform their customers in advance of
the calculation of the fees, includ ing whether fees are requ ired for the testing and inspection work
before the repair service is comm enced.  Some traders sell second-hand, reconditioned goods or
parallel imports and are notab  le to prov ide after-sale services such as mainten ance as
comprehensively as those offered by the authorized dealer or the original manufacturer. Failing to
disclose such infor mation prior to the sale  of goods would likely cont ravene the offence of

misleading omission.

Failure to identify the commercial intent of a commercial practice

3.40 As mentioned in paragraph 3.2 above,a  trader may commita m isleading omission
offence if he fails to identify the commercial intent of a comm ercial practice, and as a result, it
causes or is likely to cause the average consumer to make a transactional decision that the consumer
would not have m ade otherwise. While such an inte nt is apparent in the m ajority of cases (for
example the presence of a price often notifies th e commercial intent of the advertisement, or a TV
advertisement is clearly perceived to be prom  oting a product), the comm ercial intent of an
“advertorial” may not be readily apparent if it does not make clear that it is an advertisement. For
example, its way of presentation may make it hardly distinguishable from the rest of the publication

in which it appears.

341 The genuine engagement of celebrities in product promotions is a legitimate practice, but
a trader may commit a misleading omission offence if he engages a celebrity to disguise him self or
herself as a consumer and arranges for him or her to be photographed by the unsuspecting m edia at
a product exhibition without disclo sing any contractual relationship between the celebrity and the
trader, and as a result, causing the average co nsumer to make a transactional decision that the
consumer would not have m ade otherwise. Please also refer to paragrap h 2.11 as regards avoiding

the commission of the offence of false trade descriptions where celebrities are engaged.

342 A trader may also comm it a misleading omission offence if he or his agent disguises
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himself as a consum er and posts comments using pseudonyms in discussion forums or in social

media in a bid to promote sales or “bad mouth” competitors.

Example
A beauty company instructs its employees or a blogging agent to post on various online forums and

social networking websites very favourable comments to promote its services. The comments are
posted under a disguise as consumers who have patronized the services before. If such
non-disclosure of the commercial intent causes or is likely to cause the average consumer to make a
transactional decision that the consumer would not have made otherwise, this practice may
constitute a misleading omission offence.

Example
A company launched a series of health seminars at a community hall targeting senior citizens and

offered free gifts to them. The elderly might be enticed to join the seminars to learn more about
health maintenance. The attendees were not told that the organizer of the seminar was the
company which sold health products nor that the company intended to introduce and promote its
health products at the seminars. At the seminars, the speaker kept persuading the attendees that
the company’s health products were the best for maintaining their health. If not being informed of
the company’s commercial intent may cause the elderly to make a transactional decision that they
would not have made otherwise, the company’s practice may constitute the misleading omissions
offence.
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4. AGGRESSIVE COMMERCIAL PRACTICES

Traders must not use harassment, coercion, and undue influence to restrict or impair the

freedom of choice or conduct of consumers, which will cause or likely cause consumers to

make a transactional decision that would not have been made otherwise.

4.1 Under section 13F(2), “ a commercial practice is aggressive if, in its factual context,
taking account of all of its features and circumstances, (a) it significantly impairs or is likely
significantly to impair the average consumer's freedom of choice or conduct in relation to the
product concerned through the use of harassment, coercion or undue influence; and (b) it
therefore causes or is likely to cause the consumer to make a transactional decision that the
consumer would not have made otherwise” [emphasis added].

Harassment

4.2 Generally speaking, harassm ent includes an infliction of physical and/or non-physical
(including psychological) pressure. In the context of the section, it may cover a range of conduct
in connection with the s upply of goods or services, which include s, but is not lim ited to, applying
repeated pressure to a consum er who is under no obligation to acquire the goods or services,

repeated unwelcome approaches to a potential customer of goods or services etc.

Coercion

4.3 A commercial practice may involve coercion if the consumer is subjected to pressure and
threat. Coercion is not limited to deliberate intim idation. It may or may not involve the use of
physical force (section 13F(4)). An example is the use of personally abusive or obscene language
that has the effect of humiliating a consumer or subjecting a consumer to fears over his own safety

or the safety of his next of kin and prejudicing his freedom of choice.

Undue Influence

4.4 It means an exploitation of a position of power in relation to a consumer so as to apply
pressure, even without using or threatening to us e physical force, in a way which significantly

impairs the consumer’s ability to make an informed decision under section 13F(4).

Example
A mechanic has a consumer’s car at his garage and has done more work on the car than agreed.

He refused to return the car to the consumer until he was paid in full for the work. The mechanic
did not check with the consumer before he went ahead with the extra work. As the mechanic has
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the car, he has power over the consumer’s decision to pay for the unauthorized work. He has
exploited his position of power, by demanding payment for doing more than was agreed and
refusing to return the car until the consumer has paid for all the work. The mechanic could be
liable for exercising undue influence on and/or coercion of the consumer.

4.5 Offering some incentive to consum ers, such as a free shuttle transfer to and f rom
shopping centres, or the provision of som e light refreshments free in shopping centres m ight
influence consumers but it m ight not be likely to constitute undue influence as the consum ers’
ability to make an informed transactional decision would not be im paired. However, if a trader
takes consumers to a resort for a health plan presen tation which is situated at a distant location with
no public transport available and af ter the presentation, the trader says he would arrange return

transport only if consum ers sign a contract to s ubscribe to a health plan, this could am ount to

coercion and/or undue influence.

Freedom of choice or conduct

4.6 The concept of freedom of choice or conduc t is not lim ited solely to decisions about
whether to purchase a product or not. It applies to a wide range of transactional decisions. For
example, coercion might cause consumers to purchase the product at a much higher price or on

disadvantageous terms, or from one trader instead of another.

Factors indicating an aggressive commercial practice

4.7 Section 13F(3) stipulates that the following factors must be taken into account when
determining whether a commercial practice is aggressive through the use of harassment, coercion or

undue influence:

¢ timing, location, nature or persistence;

s the use of threatening or abusive language or behaviour;

s the exploitation by the trader of any specific misfortune or circumstance, of which the
trader is aware and which is of such gravit y as to im pair the consumer’s judgment, to
influence the consumer’s decision with regard to the product;

¢ any onerous or disproportionate non-contr actual barrier imposed by the trader where a

consumer wishes to exercise rights under the contract, including rights to terminate the

contract or switch to another product or another trader; and

* any threat to take any action that cannot legally be taken.

4.8 It is not necessary for all of these above factors to be present for a commercial practice to
be aggressive. Furthermore, a court of law may consider any other re levant factors as it sees fit.

As a good practice, traders are ad vised to stop prom oting their goods or services when consumers
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have explicitly rejected the offer.

Example
A beautician persuaded a consumer B to pay slimming treatment fees by several credit cards,

claiming that payment by different credit cards would entitle her to more ““fabulous offers”. B
gave the beautician three credit cards which were then held in custody by the cashier. Twenty
minutes later, when the slimming treatment was still in progress, the manageress of the beauty
salon came into the treatment room and asked B if she was delighted with the treatment. B was
embarrassed by the manageress’ abrupt move as her upper body was barely covered with body
cream and ointment. The manageress and the beautician then kept promoting other slimming and
beauty packages to B for more than 30 times during the two-hour treatment until B finally agreed to
purchase one. B later changed her mind and asked for the cancellation of the transactions and
return of her credit cards, but was denied unless she signed the agreements. Both the manageress
and the beautician may be liable for using harassment and undue influence.

Example
Staff working in a private columbarium put pressure on a recently bereaved relative, who is looking

for a funeral package and columbarium, to buy a more expensive package to avoid bringing bad
fortune to him and other members of the family. This could amount to coercion or undue influence
because the staff has exploited the misfortune of the bereaved relative to influence his decision at a
time when he is in deep sorrow.

Example
Two salespersons from a pay TV service provider conduct unsolicited doorstep marketing of pay TV

services. They knock on the door of a flat late at night. An elderly man, who is alone in the flat
and is woken up by the door knocking, opens the door.  The two salespersons quickly enter into the
flat and start promoting the pay TV services to the elderly man. Although the elderly man
indicates that he is not interested in the services, the salespersons refuse to leave and keep on
pressing him to sign the contract. The conduct of the salespersons is likely considered to be an
aggressive commercial practice.

Example
A trader specialized in timeshare rights and long-term holiday products may offer its customers a

three-day cooling-off period. However, many onerous or disproportionate non-contractual
barriers arise when the customers try to exercise their contractual right to terminate the contract.
For example, the termination form can only be obtained by fax or mail (not email) and the
applicant is required to submit the duly completed form in person to a sub-office in Lamma Island
during normal office hours. Traders are reminded that imposing these kinds of non-contractual
barriers, even occurring after the commercial transaction, may amount to an aggressive

commercial practice.
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5. BAIT ADVERTISING

When advertising products at a specified price, traders should ensur e that the
products are available for ar easonable period and in quantities thatar e

reasonable.

5.1 Section 13G prohibits a trader from advertising goods or services at a specified price if
there are no reasonable grounds for believing th at the trader will be able to offer for supply
reasonable quantities of the goods or servi ces at that price for a reasonable period, taking into
account the nature of the a dvertisement and the nature of the market in which the trader carries on
business. The TDO makes it an of fence for the trader engaging in such commercial practice who
fails to offer those products for supply at that price, for a period that is, and in quantities that
are reasonable having regard to the nature of the market in which the trader carries on business

and the nature of the advertisement.

5.2 The prohibition seeks to forbid traders fr om enticing consumers by advertising goods or
services atan ex ceedingly attractive price but m aking them available for s ale only for an
unreasonably short period and/or in unreasonably small quantities. In short, the advertised product
is the bait to attract co nsumers to come forward, but when arriving at th e traders’ premises or
visiting the traders’ websites intending to buy the advertised product (the bait), consumers only find
out that the advertised product is no longer available (or perhaps ha s never been available). They
may end up buying som ething that they might not have purchased if not for having been attracted

by the bait in the first place.

53 A trader may commit an offence if he does not supply the advertised goods or services in
reasonable quantities for a reasonable period. Whether the period and the quantities are reasonable
is determined in the light of the nature of the market in which the trader carries on business and also

the nature of the advertisement.

Nature of the market

5.4 In examining the nature of the m arket, both the supply and demand sides in relation to
the subject goods or services are considered. =~ The demand-side factors which are generally taken

into account include, but are not limited to, the typical size of consumer demand for the same or
similar goods or services that have been offered for sale by t he same trader and/or traders in the
same market, demand elasticity at different prices and the extent of reach of the a dvertisement.
Factors which are not reasonably foreseeable by traders and may have a substantial im pact on
the size of dem and, for exam ple a sudden drop in  temperature prompting a great num ber of

consumers rushing for d own jackets, are taken into account. In relation to the supply side, it is
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recognized that certain products are inherently limited in the quantities that could be made available
to meet a sudden upsurge in m arket demand, for example perishables and other fast mov ing
consumer goods the production of w  hich is subject to capacity constraints . Further,

constraints in replenishing supply that are beyond the traders’ control are considered.

5.5 Before putting up an advertisem ent or initiating a marketing promotion, traders should
review their previous sales trends and promotion records and assess if the size of the stock they

have in hand is sufficient to m eet a reasonably projected consumer demand. The inclusion of a
hotline number or website add ress which allows consumers to check the most updated inform ation
about the availability of the pr oducts is encouraged. If the actual dem and is greater than that

originally projected, traders should, as a good practice, stop or withdraw the relevant advertisement,
cease the related p romotional activities and notify consum ers as soon as possible so that no m ore

surplus demand will be generated.

5.6 Traders are advised that the use of the di  sclaimer “while stocks last” or “subject to
product availability” will be unlikely to be sufficient to protect traders from committing the offence
of bait advertising. If they are not able to supply the products at the specified price for a period

that is, and in quantities that are, reasonable, they would still be liable to the offence.

Example

A new model of popular electronic gadget has been launched globally, but its supplier adopts the
strategy of withholding information on the actual quantity available and limiting the overall supply
to create a ““queuing effect”. Before a local retailer decides to place an advertisement and
accepts orders from customers, it should take into account factors such as size of the expected
demand and past experience in dealing with the same supplier so as to ensure that the product will
be available for a reasonable period and in a reasonable quantity.

Nature of the advertisement

5.7 As stated in paragraph 5.4 above, the size  of the consumer demand for the advertised
goods or services is gen erally subject to the ex tent of the reach of the adve rtisement in question.
The size of the readersh ip that is reachable by a print advertisement on the front page of a widely

circulated daily newspaper is naturally larger than that on an inside page of a local weekly.  The

reach of a TV commercial is expected to be farther than a bill posted on the front of a local store.

Example
Happy to Fly Airline is offering a special promotion of $299 for all flights to Malaysia during the

coming Lunar New Year. This special promotion is advertised for a period of one week in
multiple media and on the Internet. Compared with the prices charged by competing airlines for

32



FINAL DRAFT

flights to the same destination during the same period, the promotional price is very attractive as it
is about 70% less than those levied by competitors. Happy to Fly Airline conducted a similar
promotion last year, setting the prices of tickets at about half of competitors’. Eventually, over
3,500 tickets were sold. The seats available this time however are only 500. Happy to Fly
Airline may be held to have committed the offence of bait advertising as there are no reasonable
grounds for believing that it will be able to offer for supply the air tickets at the promotional price
for a period that is, and in quantities that are, reasonable, in the light of the nature of the market
and that of the advertisement.

Example
A computer firm participating in the annual computer festival creates media hype by offering its

notebook computer for sale at an attractive price of $2,000 when other firms sell the same model at
$5,000. Two weeks prior to the event, the firm started to advertise the attractive offer in one local
major newspaper and on the company’s website. This is the second year the computer firm
participates in the festival and last time, it advertized in a similar manner and sold 50 notebook
computers of similar model at $2,000 when the market price was $4,000. On the first day of this
event, a consumer goes to the shop and finds the firm has sold all its stock of 10 computers. The
firm may be held to have committed the offence of bait advertising as there are no reasonable
grounds for believing that it will be able to offer for supply the computer at the promotional price
for a period that is, and in quantities that are, reasonable, in the light of the nature of the market
and that of the advertisement.

Situation where advertising is not considered as bait advertising

5.8 There is no intention of fettering trader s in their legitim ate promotional activities,
including activities intended to create a “queuing effect”, as long as information on the period and
the quantities in which the advertised products ar e available (even if the period and quantities are

grossly unreasonable, for exam ple, 2 handbags so 1d at 50% discount or handbags sold at 50%

discount for the first hour of business) is provid  ed to consum ers such that they can m ake an
informed decision as to whether they would like to come early and queue up. In this light, section
13G(3) states that if an adve rtisement states clearly the period or the quantities in which the
products are offered for supply at th e specific price and th e trader offers thos e products for supply

accordingly, the advertisement is not bait advertising.
59 It must be emphasized that a mere absence of an indicatio n in an advertisem ent of the

period and the quantities in which the advertised product is available does not in itself amount to an
offence of bait advertising.
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Additional defence

5.10 Besides the general defence under section 26(1) for all fair trading sections (please refer to
paragraph 8.7 below), the TDO also provides addi tional defences under section 26A for traders,

such as seeking the help of anot her supplier to provide the sam e product or offering an equivalent
product to consumers if a trader fails to meet the legal requirement set out in paragraph 5.1.  The
effect of the additional defence is  that when traders genuinely run out of stock, they m ay be
absolved from liability pursuant to section 26A if they have offered to supply additional stock or

procure a third person to supp ly the add itional stock of the goods or services concerned (or
alternatively, an equivalent product) to m eet the demand of consumers at the originally advertised
price within a reasonable time. For avoidance of doubt, traders may still be absolved from liability
even if consumers do not accept the alternative offer so long as traders can dem onstrate that they

are able to meet the terms of the offer if accepted by the consumers.

Equivalent products

5.11 What are “equivalent products” willbe  determined on a case -by-case basis, and
ultimately, is a m atter of fact to be decided by a court of law.  Generally speaking, equivalent
products refer to products which possess characterist ics, functions and perform ance similar to the
products that traders have offered for sale to consumers, and with a similar selling price and similar

after-sale services, if any.
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6. BAIT AND SWITCH

Traders must not make an invitation to purchase a product at a specified price and
then refuse to show or demonstr ate the product, refuse to ta ke orders for the

product, or demonstrate a defective sample of the prod uct, with the intention of

promoting a different product.

6.1 Section 13H prohibits traders from engagi ng in a commercial practice that cons titutes a

bait and switch. The making by a trad er of an invitation to purchase '’

goods or service at a
specified price is a bait and switch if, having made the invitation, the trader then, with the intention

of promoting a different goods or service:

(a) refuses to show or demonstrate the product;
(b) refuses to take orders for the product or deliver it within a reasonable time; or

(c) shows or demonstrates a defective sample of the product.

6.2 The section does not seek to prohibit a tr ader from promoting products other than the
product which is the subject of the invitation to purchase. The section prohibits a trader fro m
taking any one of the three courses of conduct refe rred to in paragraph 6.1 above when he has the
intention of promoting a differe nt product after m aking an invitation to purchase a product at a
specified price. In order to establish an offe nce under this section, it is necessary to prove the

intention of the trader.

Example
A trader advertises to sell a television at his shop window for $4,000, which is 30% less than the

market price. He actually has no intention to sell the television he advertises. He only wants to
use the advertisement as a bait to lure customers so that he can sell another television model. A
consumer is attracted by the offer and orders one from the trader. However, the trader refuses to
take the order and then refers the consumer to a different television model. If the trader is held to
have intended to promote a product which is different from the one he offers to supply to consumers,
he may commit an offence of bait and switch.

' Please refer to paragraph 3.18 for the definition of invitation to purchase.
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7. WRONGLY ACCEPTING PAYMENT

A trader must not accept payments for a product if at the time of accepting the
payments, he does not intend to supply it or intends to supply another materially

different product, or if there are no reasonable grounds for believing that he will

be able to supply the product at the agreed time or within a reasonable time.

7.1 It is common for consumers to make pre-payments in the purchase of goods or services to
be delivered at a later date. ~ To boost busines s, some traders of fer discounts for pre-paym ents,
especially in bulk purchases. Traders are advised not to accept pre-p ayments from consumers if
they are uncertain whether the pe rtinent goods or services can be delivered to consumers at the

agreed time or, if no time is agreed, within a reasonable time.

7.2 Under section 13I(1), a trader who enga ges in relation to a consumer a commercial
practice that constitutes wrongly accepting payment for a product commits an offence. In this
regard, pursuant to sections 13I(2)(a) and (b), a trader is prohibited from accepting payment in
whole or in part and by whatever means for a product if at the time of accepting payment, the trader
intends not to supply or intends to supply am  aterially different product. It is also an act of
wrongly accepting payment under section 131(2)(c) if at the time of accepting payment, there are no
reasonable grounds for believing that the trad er will be able to supply the products in the time

specified or, if no time is specified, within a reasonable time.

7.3 In order to establish an offence under the section, it is necessary to prove that at the time
of accepting payment or other co nsideration for a product, the trader intends not to supply the

product or intends to supply a m aterially different product, or the ci rcumstances are such that there
are no reasonable grounds for believing that the trader would be able to supply the goods or services

in the time specified or, if no time is specified, within a reasonable time.

Example
An Internet service provider offers 100 Mbps and 10 Mbps broadband Internet access services to

consumers in Hong Kong, but it does not have coverage of both types of services in every
residential building. A consumer is attracted to the 100 Mbps service plan and calls the Internet
service provider to make subscription to the 100 Mbps service. The telesales staff of the service
provider receiving the call is aware that the consumer is residing in a building where only 10 Mbps
broadband Internet access service can be provided to the residents. However, the telesales staff
still secures a service contract with the customer for the provision of 100 Mbps service and accepts
payment of the monthly fee from the consumer. In the end, the service provider provides 10 Mbps
service to the consumer. The service provider is likely to have committed the offence of wrongly
accepting payment as it does not have any intention to supply the 100 Mbps service, or only intends
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to supply a service that is materially different from the 100 Mbps service, at the time of accepting
payment.

Example
A restaurant advertises the sale of dining vouchers at a discounted price of $100. The condition of

the voucher sets out that it should be redeemed within three months from the date of purchase. A
total of 8,000 vouchers are eventually sold within a week. However, the restaurant has a capacity
of 20 seats only. It is impossible for all vouchers to be deemed (even after discounting normal
wastages) within the validity period of three months. The restaurant may have committed the
offence of wrongly accepting payment because at the time of accepting payments for the vouchers,
there are no reasonable grounds for believing that it can deliver the specified dining services within
the specified time.

Example
A consumer intends to purchase a Country J-made 46°LCD 3D TV set from an AV shop. The

requested model has been sold out and its availability of replenishment is not known. It was also
widely reported that there was a natural disaster near the production facilities in Country J that
had caused serious damages to the road facilities and power supply system of the area, and the
stock replenishment process might take much longer than usual. The AV shop accepts deposit from
the consumer and undertook to deliver the TV in three days. The AV shop may be liable for the
offence of wrongly accepting payment, if it is held that the circumstances are such that there are no
reasonable grounds for believing that it can deliver the TV within the specified time at the time of
accepting payment.

It may be a plausible defence under section 26(1) (please refer to paragraphs 7.6 and 8.7 below)
for the shop if it had checked with its wholesaler the availability of the model and the expected
delivery time prior to accepting the deposit from consumers.

Reasonable time

7.4 Traders are at liberty to agree with ¢ onsumers the tim e of delivery of the goods or
services even if the delivery time is long. In the absence of any such agreement, the product has to
be delivered within a reasonable time. What is reasonable time depends on the nature of the goods
or services involved and the fact s of individual cases. A Christmas gift delivered to a consum er
after Christmas would likely be outside areas  onable time, if the delivery tim e has not been

specified.

7.5 Traders should always ensure th at they have sufficient staff, equipment and facilities to
meet the demand of consumers prior to accepting pre-payment for any goods or services to be

delivered at a later stage. They should evaluate, on an on-going basis, their capacity and ability in
37



FINAL DRAFT

supplying goods or providing services to new and existing customers, having regard to the potential
growth of customers, demand pattern, change in market environment and dif ference in dem and
between seasons, peak and non-peak hours. Traders are advised to avoid overselling their goods

or services to an extent that is beyond their capacity or ability to meet the demand.

Example
A beauty salon promotes its service plan for facial treatment at a very competitive price to new

customers.  Despite the fact that there are insufficient dedicated equipment and trained
beauticians for providing the treatments, the salon oversells its service plan to its customers.
When the customers request the facial treatment, the salon can only provide the service after 6
months (an unreasonable time). The salon may be held liable for the offence of wrongly accepting
payment, as at the time of accepting payment, there are no reasonable grounds for believing that
the beauty salon will be able to provide the facial treatment within a reasonable period of time.

Additional defence

7.6  Besides the general defence available unde r section 26(1) for all  fair trading sections

(please refer to paragraph 8.7 below), the TDO al so provides an additio nal defence under section
26B for the offence of wrongly accepting payment (section 131) namely, (i) the traders have offered
to supply an equivalent product or (ii) the traders have offered to procure a third person to supply

the specified product or an equivalent product if the traders fail to meet the legal requirement set out
in paragraph 7.2 above. Traders may be absolved from liability pursuant to section 26B if they

have offered to supply an equivalent goods or service, or procure a third person to supply the goods
or services concerned (or alternativ ely, an equ ivalent product) to m eet their obligations. F or
avoidance of doubt, traders may still be absolved from liability even if consumers do not accept the
alternative offer so long as traders can dem onstrate that they are able to meet the terms of the offer
if accepted by the consumers.

7.7 Section 26B(2) provides a further additional defence for an offence of wr ongly accepting
payment under section 131(2)(c). A trader might be acquitted if a refund in full of the payment
was made within a reasonable period after expiry of the period for supply as specified (or if no

period is specified, within a reasonable period).
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8. LIABILITY OF PARTIES INVOLVED

8.1 As set out in paragraph 1.5 above, the assessment of whether or not an entity is acting as a
trader in relation to a commercial practice depends on whether or not the relevant activity is carried
out for purposes relating to its trade or business. Hence, taking into account all the facts and
circumstances of individual cases and the applicab le law, various parties involved in a commercial
practice (including but not lim ited to frontline staf f, managerial officers, retailers, suppliers or
consigners) may fall within the m eaning of a “tra der” under the fair tradi ng sections. Reference
should be made to section 2(5) which provides th at a reference to a trad er includes any person

acting in the name of, or on behalf of a trader.

Liability of management

8.2 Section 20 sets out the circum stances under which certain classes of persons of a body
corporate or an unincorporated body may also incur personal liability in consequence of an of fence
committed by the body corporate or by a person as a member of the unin corporated body. In the
case of a body corporate, any person who at the tim e of the of fence is a director, shadow director,
company secretary, principal of ficer or m anager of the body corporate, or any other person
purporting to act in such capacity may be liable to be proceeded against and punished accordingly .
In the case of a member of an unincorporated body, any person who is a partner or an of fice holder
in or am ember or manager of the unincorporate d body, or any person purpor ting to act in such
capacity, may be liable. To establish their liab ility, it is ne cessary to prove that the offence has

been committed with their consent or connivance or was attributable to their neglect.

Example
A trader employs a team of sales staff to promote a product. Although a trader has promulgated

detailed guidance with respect to compliance with the fair trading sections and company marketing
policy/procedures, the management of the trader may still be liable for an offence committed by its
staff if it is proven that the offence was committed with the management’s consent or connivance
(e.g. the trader does not monitor whether the company’s marketing policy/procedures are adhered
to or turns a blind eye as to the sales staff’s actual conduct).

8.3 A person will not be personally liable for the offence merely because of the position or
role that he has in the com pany. In determining whether he shoul d be held liable, the following

factors would be taken into account:

7

*»  whether there is a sufficient nexus between the offence and the person;

7

¢ whether he is in a position or has an ability to make, or participate in the making of,
decisions that influence the company in relation to the offence;

7

*» whether he knows that or is negligent as  to whether, the offence would occur but
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fails to take all reasonable steps to prevent the commission of the offence.

Employees and agents of a trader

8.4 A trader includes any person acting in the name of or on behalf of a trader. For example,
if an employee (or an agency) of a shop, acting as an agent, has committed an act that offends the
fair trading sections within the scope of his or her employment (or service agreement) and intended
at least to some extent to benefit the principal (i.e. the shop), then the act and intent of the agent can

be imputed to the corporation under the rule of principal and agent.

8.5 An agent’s knowledge is im puted to the corporation where the agent is acting within the
scope of his authority and where the knowledge relates to matters within the scope of that authority.
An agent (or a principal) m ay invoke the general defence (see pa ragraph 8.7 below) to vindicate

himself from liability if he or she can show that the of fence was co mmitted outside his or her
control and he or she had m ade reasonable efforts to avoid the comm ission of such an of fence by

himself or any person under his control.

8.6 The existence of an agent m eans that ¢c onsumers do not always deal with the actual
product supplier directly. Taking the online group-purchasing websites as an exam ple, the
companies operating the websites can either act as transaction platforms which earn service fee on a
transactional basis o r cooperate with the supp liers on a proceeds-sh aring basis. The online
group-purchasing companies which accept payments from consumers (say hair-cut services) are
separate entities from the one who actually supplies the services. Similar relationships are not
uncommon in traditional m odes of retail operation involving, for example, a third party (such as
promoter, concessionaire or franchisee) prom oting its own brands or the retailers’ products.
Despite the presence of other parties in a comme rcial practice, it does not prevent the enforcement
agencies from taking on the interm ediary, the supplier and the trader in the event of any breach of
the fair trading sections based on relevant facts and circum stances. As a good practice, traders
should promulgate detailed guidance on com pany marketing policies/procedures that are
complemented by monitoring and supervisory tools. It is also advisable for retailers to keep a set
of comprehensive and accurate inventory data and sales records (including relevant documentary
proof provided by their business partners) and to put in place regular traini ng for their sales team

and third parties.

Defences

8.7 The TDO puts in place general defences for the person charged of the offences under the
TDO. Under section 26(1), a person m ight be acquitted if sufficient evidence is adduced to raise

an issue that the comm ission of the offence was due to a mistake or to reliance o n information
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supplied to him or to the act or default of another person, an accident or some other cause bey ond
his control (and adequate notice in writing is given and served on the prosecutor where the defence
involves the allegation that the comm ission of the o ffence was due to the act or default of another
person or to reliance on inform ation supplied by another person); and he took all reasonable
precautions and exercised all due diligence to av oid the commission of such an offence by him self

or any person under his control.

Example
A tutorial company may involve in the inaccurate promotion of certain tutor relating to their

tutorial service and the advertisement claims that the tutor possesses certain academic qualification
which is in fact untrue. The tutorial school might be acquitted if sufficient evidence is adduced
and adequate notice in writing is given and served on the prosecutor to show that the false
academic qualification claim was made upon reliance on the information supplied by the tutor and
the company took all reasonable steps to ascertain the accuracy of the tutor’s qualification
including a reference check with the relevant university or institution and exercising all due
diligence to check the false information.

8.8 The good practice as mentioned in paragraph 8.6 above, if adopted, may be submitted by
a trader to the court as a defence under section 26(1) . It is for a court of law to j udge whether a

trader has taken all reasonable precautions and exercised all due diligence in individual cases.

8.9 Section 27 provides that in proceedings for an offence committed by the publication of an
advertisement, a person might be acquitted if sufficient evidence is adduced to raise an issue that he
is a person whose business it is to publish or arrange for the publication of advertisements and that
he received the advertisem ent for publication in the ordinary ¢ ourse of business and did not know

and had no reason to suspect that its publication would amount to an offence under the TDO.
Specific and additional defence

8.10  For the defence specific to the offence of false trade descrip tions, please refer to
paragraphs 2.30 to 2.31 above. For the additional defences in proceedings for the offences of bait

advertising and wrongly accepting payment, please refer to paragraphs 5.10 to 5.11 and 7.6 to 7.7

above respectively.
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9. SANCTIONS AND POWERS AVAILABLE TO
THE COMMISSIONER OF CUSTOMS AND EXCISE AND THE COMMUNICATIONS
AUTHORITY

9.1 Criminal prosecution may be instigated for ¢ ontraventions of the fair trading sections.
Any person who commits a fair trading offence will be liable on conviction on indictment, to a fine
of $500,000 and to imprisonment for 5 years; and on summary conviction to a fine of $100,000 and

2 years imprisonment.

9.2 With the introduction of th e compliance-based m echanism'?>, C&ED and OFCA are
empowered to draw on civil m easures Viz. undertakings and injunctions , to deal with suspected
contraventions. An undertak ing is a court-en forceable agreement proposed by a trad er (and
accepted by C&ED or OFCA as the case may be) to undertake specific actions, including to stop the
offending acts and not to repeat them in future. C&ED or OFCA, as the case m ay be, may also
apply to a court of law for an in junction directing the trader to stop or refrain from continuing an
offending act.

Investigatory powers

9.3 Authorized Officers may carry out their duties in various ways, including inspection,
sampling, test-purchasing, testing, detention of suspicious goods, investigation and prosecution, and

also by informing, advising and educating traders and consumers.

9.4 C&ED, as the principal agency to enfor ce the TDO, has a full spectrum of enforcem ent
powers”>. For example, it is empowered to enter non-domestic premises and inspect goods, and to
inspect books and documents that are required to be kept under the TDO or its subsidiary legislation
for the purpose of ascertaining whether any offence under the TDO has been or is being committed.
If there are reasonab le grounds to suspect that an offence has been comm itted, they may arrest
suspects, require the production of books, docum ents or records and, when necessary, seize and
detain offending goods, and books and documents that they believe may be required to be produced
in a court of law as evidence. As for the CA, it will use the enforcement powers conferred on it by
the TDO in relation to m atters over which it has c oncurrent jurisdiction under the TDO. Pursuant
to section 16E(2), the Chief Executive in Counc il has by notice in th ¢ Gazette published the Trade
Descriptions (Powers N ot Exercisable by Communications Authority) Notice '* in May 2013 to

specify the powers under the TDO that are not ex  ercisable by the CA in enforcing the TDO in

respect of the comm ercial practices of licens ees under the T O and the BO that are directly

2 Please refer to the Compliance and Enforcement Policy Statement issued by the Commissioner and the CA which is
available in their departmental websites: www.customs.gov.hk or www.coms-auth.hk.
13 Please refer to sections 15, 16, 16A and 16B of the TDO for details.
' http://www.gld.gov.hk/egazette/pdf/20131721/es22013172171.pdf
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connected with the provi sion of a telecomm unications service or broa dcasting service under the

respective Ordinances, over which the CA has concurrent jurisdiction under the TDO.

9.5 Traders should cooperate with the Enfo ~ rcement Agencies durin g investigation. If
individuals or traders obst ruct Authorized Officers in the p erformance of their lawful duties, they

may be liable to prosecution under section 17.

9.6 For more details on com pliance and enforcements, please refer to the “C ompliance and
Enforcement Policy S tatement” setting out the objectives of enforcem ent actions, the bas ic
principles which guide C&ED and OFCA in the a pplication of enforcement tools available under
the TDO and the factors that C&E D and OFCA take into account in prio ritizing its enforcement

resources in handling complaints.
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10. CONSUMER REDRESS

10.1 Aggrieved consumers may seek restorativ e justice under section 36 whereby they m ay
institute private actions for dam ages if they have suf fered loss or damages due to conduct directed
to the claimant which ¢ onstitutes a fair trading offence. Separately, under section 18A, where a
person is convicted of any of the fair trading offences, the court may order the convicted person to

compensate any person for the financial loss resulting from the offence.

Commissioner of Customs and Excise

Communications Authority

June 2013

44



A dix ITI
Draft ppendix

MEMORANDUM OF UNDERSTANDING
BETWEEN
THE COMMISSIONER OF CUSTOMS AND EXCISE
AND

THE COMMUNICATIONS AUTHORITY

This MEMORANDUM OF UNDERSTANDING is entered into
between the Commissioner of Customs and Excise and the
Communications Authority on the [xxth] day of [xxx] 2013.

PREAMBLE

The Trade Descriptions Ordinance (Cap 362) (“TDO”) empowers the
Commissioner of Customs and Excise (“CCE”) and public officers
appointed by him as authorized officers to enforce the TDO.

Pursuant to section 16E of the TDO, the Communications Authority
(“CA™) (and any public officers authorized by the CA) shares concurrent
jurisdiction with the CCE (and his authorized officers) to enforce the
TDO in relation to any commercial practices’ of licensees under the
Telecommunications Ordinance (Cap 106) (“TO”) or the Broadcasting
Ordinance (Cap 562) (“BO”) that are directly connected with the
provision of a telecommunications service or broadcasting service under
the TO or the BO, as the case may be’.

The CCE and the CA have respectively authorized public officers in the
Customs and Excise Department (“C&ED”) and the Office of the
Communications Authority (“OFCA”) (collectively the “Enforcement
Agencies”) to enforce the TDO under their respective jurisdictions.

Section 16G of the TDO provides that the CCE and the CA must prepare

! “Commercial practice” is defined in section 2 of the TDO to mean “any act, omission, course of
conduct, representation or commercial communication (including advertising and marketing) by a
trader which is directly connected with the promotion of a product to consumers or the sale or supply
of a product to or from consumers, whether occurring before, during or after a commercial
transaction (if any) in relation to a product”.

2 Section 16E(1) and section 16E(4) expressly provide that powers under the TDO are not conferred on
the CA to enforce section 9, section 12 and Part I11A of the TDO.
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and sign a memorandum of understanding for the purpose of
co-ordinating the performance of their functions under the TDO.

This Memorandum of Understanding (“MOU”) is entered into between
the CCE and the CA pursuant to section 16G of the TDO.

1. DELINEATION OF RESPONSIBILITIES

1.1 C&ED will take up all cases® suspected to be in contravention of the
TDO, save for those cases that will be taken up by OFCA pursuant
to clause 1.2.

1.2 OFCA will take up cases in relation to any commercial practices of
licensees under the TO or the BO that are directly connected with
the provision of a telecommunications service or broadcasting
service under the TO or BO, as the case may be, and are suspected to
be in contravention of the relevant sections of the TDO*.

1.3 For the avoidance of doubt,

(a) where the commercial practice of a licensee of the TO or BO
involves the promotion of a telecommunications service or a
broadcasting service under the TO or BO (whether or not such
promotion takes place together with the promotion of other
goods and/or services); and

(b) the commercial practice suspected to be in contravention of the
relevant sections of the TDO concerns the telecommunications
or broadcasting service only,

OFCA will be the responsible Enforcement Agency to deal with the
case.” C&ED will be the responsible Enforcement Agency for all
other cases as given in clause 1.1 above. The delineation of
responsibilities between C&ED and OFCA is illustrated in the
Annex.

® The reference to “cases” in this MOU includes complaints received by either C&ED or OFCA,
proactive enquiries initiated by either of them, and matters that are otherwise brought to the attention
of either of them.

* By virtue of section 16E(4) of the TDO, the CA is not conferred powers to enforce sections 9 and 12
of the TDO.

> Where an employee or agent of a licensee is acting in the name of or on behalf of the licensee, the
CA may exercise its powers under TDO against the employee or agent.  For the avoidance of doubt,
section 16E(3) is not applicable in relation to (a) commercial practices which are not related to the
trade or business of a licensee for which the relevant licence is granted or (b) acts of a licensee which
are not directly connected with the promotion, sale or supply of products as defined under section 2(1)
of the TDO.
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2. TRANSFER OF CASES

2.1

2.2

2.3

2.4

2.5

Where a complaint is received or a proactive enquiry is initiated by
an Enforcement Agency, or a matter is otherwise brought to the
attention of an Enforcement Agency, the Enforcement Agency in
question will examine, and where necessary consult the other
Enforcement Agency, as to which of the Enforcement Agencies
should take up the case in accordance with Clause 1 above.

Where a case is referred from one Enforcement Agency to another,
the referring Enforcement Agency will send to the other
Enforcement Agency under confidential cover a brief description of
the case as an advance notice. Within ten working days from the
advance notice or within such other time as agreed between the two
Enforcement Agencies, the referring Enforcement Agency will also
send to the other Enforcement Agency under confidential cover any
documents, articles, materials and information in relation to the case
in its possession, including the information provided by the
complainant, witness statements, and information collected from
market intelligence or proactive enquiry (“Referral”).

The Enforcement Agency which receives a Referral from the other
Enforcement Agency will respond to the Referral within ten working
days, or within such other time as agreed between the two
Enforcement Agencies, as to whether:

(@) the Referral is accepted,;
(b) the Referral is rejected, with reasons given for the rejection; or

(c) further information is required before a decision on the Referral
IS made.

Where there are disputes as to which of the Enforcement Agencies is
more appropriate to handle the complaint, the disputes will be dealt
with in accordance with Clause 7 below.

The Enforcement Agency accepting a Referral will take over the
case and keep the other Enforcement Agency informed of the
progress of the case, where the other Enforcement Agency has
concurrent jurisdiction over that case.
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3.

3.1

3.2

3.3

3.4

3.5

3.6

Draft

For the avoidance of doubt, if an Enforcement Agency is performing
or has performed a statutory function in relation to a case over which
the other Enforcement Agency has concurrent jurisdiction, the other
Enforcement Agency must not perform any statutory function in
relation to that case unless there is an agreement between the
Enforcement Agencies over the transfer of the case and only after
such a transfer has been effected.

CO-ORDINATION AND COOPERATION

The Enforcement Agencies agree that there is a need to maintain
consistency in handling cases as far as practicable.

The Enforcement Agencies will seek to align the factors to be taken
into account when deciding whether to seek prosecution of a case,
accept an undertaking under section 30L, withdraw an undertaking
under section 30N°, and apply for an injunction under section 30P.

The Enforcement Agencies will regularly exchange enforcement
information with a view to adopting harmonized codes and practices,
in the light of their enforcement experiences, court judgments and
rulings, legal advice, and policy issues that may arise.

The Enforcement Agencies will, where appropriate, consult each
other in preparing responses to matters of media interests, and
making arrangements for publication of information and consultation
with stakeholders.

The Enforcement Agencies will provide each other with enforcement
and technological support, including on-site support upon receipt of a
request for assistance from one Enforcement Agency to the other.

The Enforcement Agencies will appoint liaison officers for the
purposes of referral of cases, liaison, exchange of information and
provision of assistance between them under the MOU. When either
of the Enforcement Agencies intends to change its liaison officers, it
will promptly inform the other Enforcement Agency.

® Consent from the Secretary for Justice is required before an undertaking is to be accepted or
withdrawn, see sections 30L(1) and 30N(2).
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JOINT OPERATION

4.1 The Enforcement Agencies agree that, where necessary, an

4.2

5.1

6.1

investigation into a case may be conducted by means of a joint
operation, whereby one Enforcement Agency will take the lead (the
“Lead Enforcement Agency”) in the investigation by exercising the
powers conferred on it under the TDO, and the other Enforcement
Agency will play a supporting role in such manner as appropriate.

Where a joint operation is formed for a case, the Lead Enforcement
Agency will agree with the other Enforcement Agency the strategies,
time-frame, arrangements and resources required in the conduct of
the investigation.

LIAISON MEETINGS

The Enforcement Agencies agree that there will be regular liaison
meetings between them to discuss and co-ordinate matters under the
MOU and those matters of mutual interests. The liaison meetings
will be conducted at two levels:

(a) meetings at the directorate level on a yearly basis, or on a more
frequent interval as may otherwise be agreed between the
Enforcement Agencies; and

(b) meetings at the working level on a need basis.

JOINT AUTHORSHIP OF EDUCATIONAL MATERIAL OR
GUIDELINES ON MATTERS OVER WHICH THE
ENFORCEMENT AGENCIES HAVE CONCURRENT
JURISDICTION

It is the intention of the Enforcement Agencies to foster close
cooperation between them over the development and issue of
educational material or guidelines on matters over which the
Enforcement Agencies have concurrent jurisdiction, such as the
manner in which powers will be exercised by the Enforcement
Agencies, and guidance on the operation of any provision of the
TDO.



6.2

6.3

7.

7.1

7.2
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Before jointly issuing any educational material or guidelines on
matters over which the Enforcement Agencies have concurrent
jurisdiction, the Enforcement Agencies will consult each other over
the contents of the material or guidelines, and the manner in which
such material or guidelines is to be consulted or published, as the
case may be.

The Enforcement Agencies will have joint authorship of the
educational material and guidelines which they jointly issue.

DISPUTES

Where there is a conflict or disagreement between the Enforcement
Agencies over any issues relating to or covered by the MOU, the
Enforcement Agencies will seek to resolve the issues by negotiation
between the designated officer(s) at the Principal Trade Controls
Officer level or above of C&ED and the designated officer(s) at the
Principal Regulatory Affairs Manager / Senior Telecommunications
Engineer level or above of OFCA. The Enforcement Agencies will
appoint their designated officers and promptly inform each other if
there is a change of designated officers.

If the issues cannot be resolved by agreement between the
designated officers of C&ED and OFCA according to Clause 7.1,
the matter will be escalated to officers at the directorate level of
C&ED and OFCA respectively, or to the CCE and the
Director-General of Communications for resolution.

8. REVIEW AND AMENDMENT OF MOU

8.1

The Enforcement Agencies will keep the operation of the MOU
under regular review and will consult each other with a view to
Improving its operation and resolving any issues that may arise.

9. PUBLIC INFORMATION

9.1

The MOU will be published within six weeks of its execution on
each of the Enforcement Agencies’ respective websites after
ratification. Any amendments that may be made thereafter will
also be published in the same manner.
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Ambrose Ho Clement Cheung Wan-ching
Chairman Commissioner of
for and on behalf of the Customs and Excise
Communications Authority [date]

[date]
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Annex to Annex A

Delineation of Responsibilities between C&ED and OFCA

Cases in relation to Goods and/or Services Responsible
Enforcement
Agency
Goods” C&ED
Non-telecommunications, Non-broadcasting Services” C&ED
Telecommunications/Broadcasting Services” OFCA
Telecommunications/Broadcasting Services® OFCA
bundled with
Goods and/or Non-telecommunications, Non-broadcasting
Services
Telecommunications/Broadcasting Services C&ED
bundled with
Goods” and/or Non-telecommunications, Non-broadcasting
Services”
Telecommunications/Broadcasting Services” C&ED
bundled with
Goods” and/or Non-telecommunications, Non-broadcasting
Services”

# the areas with which any unfair trade practice is concerned
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