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Background brief 
 
 
Purpose 
 
 This paper provides background information on the Bankruptcy 
(Amendment) Rules 2013, the Bankruptcy (Fees and Percentages) (Amendment) 
Order 2013, as well as the Companies (Fees and Percentages) (Amendment) 
Order 2013 and the Companies (Winding-up) (Amendment) Rules 2013 ("the 
four items of Amendment Rules and Amendment Orders") which are subsidiary 
legislation under the Bankruptcy Ordinance (Cap. 6) ("BO") and the Companies 
Ordinance (Cap. 32) ("CO") respectively and subject to the positive vetting 
procedure of the Legislative Council ("LegCo").  It also summarizes the 
discussions of the Council and the Panel on Financial Affairs ("FA Panel") on 
related issues in 2009, 2011 and 2013.   
 
 
Background 
 
2. At present, the Official Receiver's Office ("ORO") levies various statutory 
fees, charges and deposits for administering bankruptcy and winding-up cases.  
These fees, charges and deposits are set out in the Bankruptcy Rules (Cap. 6 
sub. leg. A), the Bankruptcy (Fees and Percentages) Order (Cap. 6 sub. leg. C) 
("the Order"), the Companies (Fees and Percentages) Order (Cap. 32 sub. leg. C) 
and the Companies (Winding-up) Rules (Cap. 32 sub. leg. H). The Government's 
policy is that fees charged by the Government should in general be set at levels 
adequate to recover the full cost of providing the services.  This ensures that 
the costs for providing the services do not fall on the general tax-payers. 
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3. It has been ORO's established practice to levy fees and charges for the 
provision of insolvency services without reference to the actual time spent in 
any particular case. In general, the vast majority of insolvency cases 
administered by ORO are non-remunerative cases1, which means there are no or 
inadequate assets to cover the costs incurred by ORO in administering these 
cases. On the other hand, the fees and charges collected in remunerative 
insolvency cases are higher than the actual costs incurred by ORO to administer 
these cases. This fee charging approach is intended to help defray ORO's costs 
of administering the vast majority of non-remunerative cases.  In 1987, LegCo 
passed legislative amendments to both BO and CO to expressly provide for 
ORO to levy fees for the recovery of costs generally without reference to the 
administrative or other costs incurred in any particular case.  
 
4. ORO's statutory fees, charges and deposits were last revised in 1997, with 
a general increase of statutory fees and charges mostly in line with inflation to 
prevent further deterioration of the cost recovery rate2.  
 
 
Revision of fees by the Official Receiver's Office 
 
5. According to the Administration, ORO has recently conducted a review of 
its statutory fees, charges and deposits.  After taking into account their existing 
levels and ORO's actual operating revenue and costs, it is projected that ORO 
will achieve cost recovery rate at 111% in the financial year 2013-14.  As such, 
the Administration has proposed to revise ORO's fees, charges and deposits as 
follows: 
 

(a) reducing the fixed fees and statutory "minimum fees" charged by 
ORO for bankruptcy and winding-up cases; 

 
(b) reducing the statutory deposits charged by ORO for bankruptcy and 

court winding-up cases; and 
 

(c) replacing the "realisation fee" by a fixed fee. 
 
The Administration has explained that if the proposed fee revision comes into 
effect in July 2013, ORO's projected cost recovery rate for 2013-14 will be 
around 100%. 
 
 

                                                 
1 In 2011-12, 98% of new insolvency cases administered were non-remunerative cases. The percentage of 

non-remunerative cases has remained more or less the same for the past five years. 
2 Before the last fee revision exercise in 1997, ORO's cost recovery rate for 1996-97 was 56%. 
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The legislative proposals 
 
6. The Secretary for Financial Services and the Treasury has given notice to 
move four motions at the LegCo meeting on 10 July 2013 to seek LegCo's 
approval of the four items of Amendment Rules and Amendment Orders which 
are made by the Chief Justice under sections 113 and 114 of BO and section 296 
of CO.  At the House Committee meeting on 28 June 2013, Members agreed to 
form a Subcommittee to study these rules and orders. 
 
7. The four Amendment Rules and Amendment Orders seek to reduce 
certain fees, deposits and charges in relation to bankruptcy and winding-up 
proceedings.  Such fees, deposits and charges include –  
 

Item 
Existing amount 

($) 

Revised 
amount 

($) 
1. Deposit by the petitioner to the 

Official Receiver (OR) on the 
presentation of a bankruptcy 
petition - 

(a) debtor's petition 
(b) creditor's petition 

 

 (a)  8,650 
 (b) 12,150 

 (a)  8,000 
 (b) 11,250 

2. Deposit by the petitioner to OR on 
the presentation of a winding-up 
petition 

 

12,150 11,250 

3. "realization fee"3 of bankruptcy 
and winding-up cases levied by 
ORO 

 

10% on payments 
made into 
Bankruptcy Account 
by OR as interim 
trustee or trustee or 
the amount of assets 
realized by OR as 
liquidator in 
winding-up cases 
 

170 

 
Other items of fees and charges for bankruptcy and winding-up cases are also 
reduced such as application fees for a search on a bankruptcy petition or a 
winding-up petition and for issue of a non-bankruptcy certificate and the costs of 
summoning a meeting at the request of the creditors. 
                                                 
3 According to the Administration, when OR acts as the interim trustee or trustee in bankruptcy cases or as the 

liquidator in court winding-up cases, ORO's efforts in realising the assets mainly involve transferring money 
into the bank accounts of the estates of the bankrupts or companies being wound up. 
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8. If LegCo approves the proposed resolutions, they will come into operation 
upon the resolutions being published in the Gazette. 
 
 
Discussion at the Panel on Financial Affairs  
 
9. The Administration briefed FA Panel on 3 May 2013 on the proposals to 
revise the statutory fees, charges and deposits of ORO under BO and CO.  
Panel members had no objection to the Administration's proposal.  Noting from 
a submission from the Caritas Family Crisis Support Centre ("CFCSC") 
expressing concern that low-income debtors were often unable to afford the 
existing cost of $9,695 for filing bankruptcy petitions, some members opined 
that ORO should consider further reducing the deposit payable by an applicant 
in respect of a debtor's petition, and consider other measures to assist the needy 
debtors, e.g. considering setting up a bankruptcy fund for providing assistance to 
these debtors.  
 
10. The Administration responded that the cost of $9,695 included the 
statutory deposits of $8,650 currently charged by ORO for debtor-petition 
bankruptcy case and a court fee of $1,045 for scheduling of hearing.  The 
statutory deposits were to cover the fees and expenses to be incurred by ORO 
(or trustee) for processing bankruptcy petitions, including conducting 
information searches or making enquiries in relation to the petitioner's assets, 
bank accounts, etc., and advertising a Bankruptcy Order in the Gazette and 
newspapers.  It should be noted that the monthly income of 77% of the debtors 
filing bankruptcy petition was below $10,000, including the incomeless.  
Having regard to the principle of cost recovery and the difficulty to determine 
individual debtor's eligibility for offering financial assistance, it would not be 
practicable to consider granting reduction/exemption of the statutory deposits 
without passing the costs on the general taxpayers.  The Administration further 
remarked that the current level of statutory deposits could not recover the 
service costs concerned.  If the statutory deposits were further lowered beyond 
the proposed level or exempted, the difference in costs would undesirably fall on 
taxpayers.   
 
11. Some members suggested the Administration should make reference to 
overseas practices in assisting debtors who could not afford the cost for making 
bankruptcy applications.  The Administration advised that there was no 
mechanism for granting fee reduction/exemption for filing bankruptcy petitions 
in some other jurisdictions like the United Kingdom and Australia.  At 
members' request, the Administration provided a written response to address the 
concerns raised in CFCSC's submission, and considered Panel members' views 
for the Administration to explore possible measures to assist debtors who could 
not afford the cost of $9,695 for applying for bankruptcy with reference to 
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similar measures in other jurisdictions.  The Administration's responses which 
were circulated to members vide LC Paper Nos. CB(1)1136/12-13(02) and (03) 
on 28 May 2013 are provided in Appendix I. 
 
 
Discussions at Council meetings 
 
12. At the Council meeting on 6 May 2009, Hon Alan LEONG raised an oral 
question on "Assistance for bankrupts". Mr LEONG enquired, inter alia, 
whether the Administration would exempt applicants for bankruptcy who were 
unemployed persons or recipients of Comprehensive Social Security Assistance 
from paying the administrative fee of ORO or allow them to pay the fee by 
installment.  The Administration responded that the cost of applying for 
bankruptcy should be borne by debtors themselves given that application for 
bankruptcy was a debtor's personal decision, and the need for subsidy by public 
money should be avoided as far as possible.  The Administration had no plan to 
change this arrangement.  The Administration also pointed out that under the 
Bankruptcy Rules, OR was not empowered under the relevant legislation to 
exempt the statutory fee or accept payment by installments. In addressing 
Members' follow-up questions, the Administration pointed out that it was 
reviewing the level of fees under the circumstances where the use of public 
money would be avoided. 
 
13. At the Council meeting on 16 February 2011, Hon Albert HO raised an 
oral question on "Fees and charges in bankruptcy".  Mr HO enquired, inter alia, 
whether the Administration intended to make use of the fees in bankruptcy 
successfully collected to subsidise the majority of bankruptcies in which fees 
could not be collected successfully so as to recover the costs incurred by ORO in 
handling bankruptcies, and whether the Administration would review the fees of 
ORO.  The Administration responded that in order to achieve full cost recovery, 
the Order allowed some degree of cross-subsidisation (i.e. the fees charged in 
some cases would be higher than the actual costs incurred to defray the costs of 
administering other cases where there were no or inadequate assets to cover 
costs), and pointed out that ORO was reviewing the level of OR's fees and 
charges under the Order.  The Administration would revert to FA Panel when 
the review was completed.   
 
 
Relevant papers 
 
14. A list of relevant papers is in Appendix II. 
 
 
Council Business Division 1 
Legislative Council Secretariat 
18 July 2013 
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Appendix II 
 

List of relevant papers 
 

Date Event Papers/Minutes of meeting 
6 May 2009 Hon Alan LEONG raised an 

oral question on "Assistance 
for bankrupts" 
 

Hansard 

16 February 2011 Hon Albert HO raised an oral 
question on "Fees and 
charges in bankruptcy" 
 

Hansard 

3 May 2013 The Panel on Financial 
Affairs was consulted on 
proposed changes to the 
statutory fees, charges and 
deposits of the Official 
Receiver's Office 
 

Discussion paper 
(LC Paper No. 
CB(1)781/12-13(06)) 
 
Administration's follow-up 
papers 1 and 2 (Chinese version 
only) 
(LC Paper Nos. 
CB(1)1136/12-13(02) and (03)) 
 

19 June 2013  The Secretary for Financial 
Services and the Treasury 
gave notice to the Legislative 
Council with a view to 
moving Bankruptcy 
(Amendment) Rules 2013, 
Bankruptcy (Fees and 
Percentages) (Amendment) 
Order 2013, Companies (Fees 
and Percentages) 
(Amendment) Order 2013 
and Companies (Winding-up) 
(Amendment) Rules 2013 

Terms of Resolutions 
Bankruptcy (Amendment) Rules 
2013  
Bankruptcy (Fees and 
Percentages) (Amendment) 
Order 2013 
Companies (Fees and 
Percentages) (Amendment) 
Order 2013 
Companies (Winding-up) 
(Amendment) Rules 2013 
 
Legislative Council Brief 
 
Legal Service Division report  
(LC Paper No. LS 64/12-13) 
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