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Miss Betty MA

Clerk to Subcommittee on
Import and Export (General)(Amendment) Regulation 2013
Legislative Council Complex,
1 Legislative Council Road,
Central, Hong Kong

Dear Miss Ma,

Subcommittee on
Import and Export (General)(Amendment) Regulation 2013

At the meeting of the Subcommittee on 6 April, some Members
expressed concern about whether there is the need for the reference to “and any
other relevant circumstances” in the newly amended definition of powdered
Jormula (Annex 1) and requested examples of similar references in other
legislation.

Based on policy grounds, it is a common practice to include “other
relevant circumstances” in addition to the specified circumstances in the
provisions pertaining to legal liabilities and rights. The purpose is to cover
not only the specified circumstances but also all possible scenarios which
cannot be set out exhaustively to avoid creating a loophole.

Deletion of “and any other relevant circumstances” in the proposed
new definition of powdered formula would mean that officers of the Customs
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and Excise Department (C&ED) have to rely solely on the product descriptions
or users instructions of a certain product in judging whether it is a powdered
formula. C&ED officers cannot make such a judgment if the product
descriptions or users instructions are deliberately altered or defaced, resulting
in illegibility. Similarly, when parallel traders change the appearance of the
package of powdered formula by using containers without any product
descriptions or users instructions, C&ED officers will have difficulty in
distinguishing whether the product is a powdered formula, thus posing
enormous difficulties in law enforcement.

It can be seen that the deletion of “and any other relevant
circumstances” will create a loophole and greatly undermine the effectiveness
of the provision.

At Members’ request, some examples of similar references in other
legislation are set out at Annex II for information.

Yours sincerely,

b

K e— -

(Jeff LEUNG )
for Secretary for Food and Health



Annex I
Proposed new definition

powdered formula ( F2 75 ¥3 ) means any
substance in powder form that, having regard
to any product descriptions and users
instructions (if applicable) and any other
relevant circumstances, is intended for or
claimed to be for consumption, as milk
powder or soya-based formula powder, in
liquid form by persons of any age under 36
months (notwithstanding it is also claimed, if
applicable, to be suitable for consumption by
persons of any age over 36 months) to satisfy
their nutritional requirement;
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Annex Il

Examples of reference to “other relevant circumstances”

or similar references in legislation regarding
(1) legal rights or liabilities or (2) application of provisions (e.g. definition)

Example Reference Contents of the Provision

(1) Provisions regarding legal rights or liabilities

1 Crimes Ordinance | For the purposes of this section—
(Cap. 200)

Section 147A(3) (b) in deciding how a sign may reasonably be

understood' regard may be had to—

(i) all aspects of the sign, including its size,
colour, shape and design;

(ii) the location of the sign;

(iii) the user of any place that the sign
advertises; and

(iv) the services offered by any person whose
services the sign advertises,

and to any other relevant circumstances.

2 Race Discrimination | Nothing in section 10 renders unlawful any act
Ordinance done by an employer for the benefit of any person in
(Cap. 602) or in connection with employing the person at an

Section 13(1) establishment in Hong Kong, where—

(c) the act is reasonably done for a person so
recruited or transferred, having regard to—

(i) the prevailing terms of employment
offered to persons with those skills,
knowledge or experience in places outside
Hong Kong; and

(ii) any other relevant circumstances (other

than the race of the person).

' Section 147(1) of that Ordinance provides that “any person who publicly displays ... a sign that ...
may reasonably be understood to advertise the services of a prostitute ... shall be guilty of an
offence”.




Prevention of Child
Pornography
Ordinance
(Cap. 579)
Section 4(2)

It is a defence to a charge under section 3 (other
than section 3(3)) for the defendant to establish—

(d) that—

(1)

(ii)

(iii)

he took all such steps as were reasonable
and practicable in the circumstances of
the case to ascertain the age of the person
pornographically depicted in the child
pornography when originally depicted;

in so far as the defendant was able to
influence in any way how the person was
depicted, he took all such steps as were
reasonable and practicable in the
circumstances of the case to ensure that
the person was not depicted as a child; and
he believed on reasonable grounds that the
person was not a child when originally
depicted and that the person was not
depicted as a child.

Construction Sites
(Safety) Regulations
(Cap. 59 sub. leg. I}

Regulation 38H(1)

It shall be a defence for a contractor charged with
an offence under regulation 38B(1) or (1A) or 38C

to show—

(a)

(b)

that in all the circumstances of the case, it

was impracticable to comply with all or any of

the requirements of that regulation;
that—

(@)

(ii)

the contractor provided suitable and
adequate safety nets and safety belts in
lieu of complying with those
requirements; or

in all the circumstances of the case, it
was impracticable to provide such safety
nets and the contractor provided suitable
and adequate safety belts in lieu of
complying with those requirements; and




5 Electronic
Transactions
Ordinance
(Cap. 553)
Section 7(2)

For the purposes of subsection (1)(a)2—-

(b) the standard for reliability of the assurance
is to be assessed having regard to the purpose
for which the information was generated and
all the other relevant circumstances.

6 Civil Aviation
Ordinance
(Cap. 448)

Section 8(1)

No action shall lie in respect of trespass or in
respect of nuisance, by reason only of the flight of
an aircraft over any property at a height above the
ground, which, having regard to wind, weather and
all the circumstances of the case, is reasonable, or
the ordinary incidents of such flight so long as such
of the provisions ... which are applicable in the
particular case are complied with and there has been
no breach of section 4.

(2) Provisions regarding application of provisions (e.g. definition)

¥ Sale of Goods
Ordinance
(Cap. 26)

Section 2(5)

Goods of any kind are of merchantable quality

within the meaning of this Ordinance if they

are—

(a) as fit for the purpose or purposes for which
goods of that kind are commonly bought;

(b) of such standard of appearance and finish;

(c) as free from defects (including minor defects);

(d) as safe; and

(e) as durable,

as it is reasonable to expect having regard to any

description applied to them, the price (if relevant)

and all the other relevant circumstances...

? Section 7(1)(a) of that Ordinance provides that “where a rule of law requires that certain information
be presented or retained in its original form, the requirement is satisfied by presenting or retaining the
information in the form of electronic records if (a) there exists a reliable assurance as to the integrity
of the information from the time when it was first generated in its final form”,
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8 Race Discrimination | In determining whether the main object of a club
Ordinance is as stated in subsection (1)*, regard shall be had
(Cap. 602) to—
Section 37(2) (a) the essential character of the club;

(b) the extent to which the affairs of the club are so
conducted that the persons primarily enjoying
the benefits of membership are of the racial
group in question; and

(c) any other relevant circumstances.

9 Protection of For the purposes of this Ordinance, a thing
Endangered Species | (including a thing contained in any receptacle)—
of Animals and (a) that is claimed, represented or held out by any
Plants Ordinance person, whether by advertisement or in any
(Cap. 586) other way, to be or to contain a specimen; or
Section 2(3) (b) that appears from an accompanying document,
packaging, mark or label, or from other
circumstances, to be or to contain a specimen,
shall be treated as such a specimen.
10 Undesirable Medical | For the purposes of this section—
Advertisements it
Ordinance (c) any similar claim ({(L{A/3E{L B3 FE) means a
(Cap. 231) claim that can reasonably be understood to be
Section 3B(3) to the like effect as the specified claim, by
reference to all the relevant circumstances.
11 Construction Sites | This regulation shall not apply—

(Safety) Regulations
(Cap. 59 sub. leg. I)
Regulation 39(4)(a)

(a) to an excavation or earthwork where, having
regard to the nature and slope of the sides of
the excavation or earthwork and other

circumstances, no fall or dislodgment of earth,

rock, or other material is liable to occur—

(i) so as to bury or trap a workman or other

person employed in or near the excavation

¥ Section 37(1) of that Ordinance provides that “section 36 does not apply to, or in relation to, a club
the main object of which is to enable the benefits of membership to be enjoyed by persons of a
particular racial group defined otherwise than by reference to colour”.
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or earthwork; or
(ii) so as to strike any such workman or
person from a height of more than 1.2

metres;
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