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CB(1)580/12-13(03) 
For discussion on 
26 February 2013 

 
 

Legislative Council Panel on Development 
 

Development and Operation of Hotels 
 
 

Purpose 
 
 This paper outlines the regulatory regimes for development and 
operation of hotels in Hong Kong, including controls on possible misuse of 
hotels for residential purpose, and informs Members of the follow-up actions 
taken by the relevant authorities in respect of the recent sale of hotel room units 
by the developer of The Apex Horizon in Kwai Chung. 
 
 
Regulatory Regimes 
 
2. Hotels are infrastructure in support of tourism and business.  Any hotel 
development in Hong Kong is subject to planning, lands and buildings 
requirements in accordance with the relevant laws and the land lease of the site 
on which the hotel stands.  At the operational stage, the hotel is required to 
apply for a hotel/guesthouse licence.  The details are set out in the ensuing 
paragraphs. 
 
Town Planning 
 
3. Any new hotel development must comply with the statutory plans 
prepared under the Town Planning Ordinance (Cap. 131).   According to the 
Definition of Terms used in Statutory Plans, ‘hotel’ means “any premises whose 
owner, occupier or proprietor holds out that, to the extent of his available 
accommodation, he will provide sleeping accommodation for any person 
presenting himself who appears able and willing to pay a reasonable sum for the 
services and facilities provided and is in a fit state to be received”.  This 
definition is adopted from the Hotel and Guesthouse Accommodation 
Ordinance (Cap. 349) (HAGAO).  The term ‘hotel’ includes boarding house 
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(but not one which falls within the definition of ‘Social Welfare Facility’), 
common lodging house, guesthouse, holiday house, and hotel-like service 
apartment.  ‘Hotel’ is always permitted under “Commercial” zones and “Other 
Specified Uses” annotated “Mixed Use” zones.  In a number of other zones, 
‘hotel’ use requires planning approval by the Town Planning Board (TPB). 
 
4. In the case of The Apex Horizon, the site was originally zoned 
“Industrial” and was rezoned to “Comprehensive Development Area” in 1993 
upon request for rezoning by the then land owner and approval by TPB.  The 
current comprehensive development on site, including a hotel tower, two service 
apartment towers and commercial/retail uses, was approved by TPB in July 
2002.  The site was subsequently rezoned to “Commercial (2)” in 2009 to 
reflect the land use of the completed developments on the site.  According to 
the Notes of the “Commercial (2)” zone, ‘hotel’ is an always permitted use and 
‘flat’ is not a permitted use. 
 
Land Lease 
 
5. Hotels are located on private lots acquired in the market or sites 
disposed of by Government for which the leases do not prohibit hotel use.  The 
lease conditions governing each of these lots may be different depending on 
when the lease concerned is executed and the prevailing considerations at the 
time of execution. 
 
6. For instance, some old leases do not contain user clause and the land 
use is virtually unrestricted.  Although the lessee of such leases has the 
flexibility to determine which use to pursue in developing the land as far as 
lease conditions are concerned, the use and the development have to comply 
with the relevant legislation.  In other cases, the lease may contain a user 
clause, such as “non-industrial” (residential use is allowed under such a user 
clause), “non-industrial excluding private residential” and “hotel purposes”, to 
cite a few examples.  In some cases, the minimum and/or maximum gross 
floor area (GFA) for specific uses may also be stipulated.   
 
7. The lessee has to pay a land premium assessed with reference to the 
lease conditions.  If the lessee wishes to develop his lot differently from what 
is permitted under the lease, he may apply for lease modification which, if 
approved, would be subject to payment of additional premium as necessary, 
among other terms. 
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8. Sale of hotel developments in the market is usually on an en bloc basis.  
Concerns about possible misuse of hotels for residential purpose started to 
surface back in 2003 following an increase of applications for change of use to 
hotel purposes made to TPB and cases of hotel developments with rooms the 
design of which resembled residential flats.  To curb possible abuses, Lands 
Department (LandsD) issued internal instructions in July 2003 requiring the 
imposition of restriction on alienation of hotel developments, except as a whole, 
in lease modification and land grant that permit development of hotel.  
Irrespective of whether such an alienation restriction is included in the lease, the 
lessee must comply with the lease conditions of the site in question and the 
relevant legislation.   
 
9. In the case of The Apex Horizon, the lease governing the lot concerned 
(Kwai Chung Town Lot No. 467) was executed in June 2002.  The key 
relevant terms of the lease are:  
 

(a)  the user of “non-industrial (excluding godown and petrol filling 
station)”;  

 
(b)  the GFA of the building designated or intended to be used for hotel 

purposes shall not be less than 21,190 square metres (the Hotel GFA 
requirement); and  

 
(c)  the lessee must obtain LandsD’s approval to a Deed of Mutual 

Covenant (DMC) before he could dispose of the lot or any part 
thereof.   

 
10. There is no restriction on alienation of part of the lot after compliance 
with the lease.  In short, the lease does not prohibit disposal of undivided 
shares of and in the lot, but the lessee is required to comply with the lease, 
including the Hotel GFA requirement.  Insofar as the lease control regime is 
concerned, the matter at issue is not the sale of hotel room units per se as this is 
not disallowed under the lease, but whether, following the sale, the hotel room 
units would in substance be used for hotel purpose such that the Hotel GFA 
requirement would be met in accordance with the lease. 
 
11. In accordance with the requirement to obtain DMC approval, LandsD 
approved the DMC in respect of Kwai Chung Town Lot No. 467 Remaining 
Portion in 2006.  The DMC allocated undivided shares to the development at 



- 4 - 

Kwai Chung Town Lot No. 467 Remaining Portion: service apartments, retail, 
hotel, car park and common areas.  In 2011, LandsD approved the sub-DMC 
which divided the hotel into Hotel Room Units.  This was again in accordance 
with the DMC approval requirement.  The DMC provides for management of 
the development, and sets out the rights and obligations of the owners of the 
development.  In giving its approval for the sub-DMC, LandsD imposed a 
condition that the lessee must inform prospective purchasers by sales literature 
that the hotel room units must be used for hotel purposes. 
 
Buildings Ordinance 
 
12. To encourage hotel development for supporting Hong Kong’s tourism 
industry, the Building Authority (BA) has been exercising discretionary power 
to grant concessions to bona fide hotel developments since 1969, mainly in the 
form of exempting certain hotel areas from GFA calculation under section 42 of 
the Buildings Ordinance (Cap. 123) (BO).  The concessions were formalized 
in November 2000 with the introduction of Regulation 23A of the Building 
(Planning) Regulations (B(P)R) under the BO, whereby a hotel development 
will be treated as a non-domestic development so as to enjoy a higher plot ratio 
and site coverage.  In addition, certain areas and facilities essential for hotel 
operation could be disregarded for GFA calculation.  
 
13. BA has issued a practice note setting out the criteria that BD would take 
into account in deciding whether a proposed development would be treated as a 
hotel development for the purpose of Regulation 23A of the B(P)R.  Such 
criteria include -  
 

(a) whether the site is suitable for hotel development; 
 

(b) whether basic facilities required for hotel use are provided; 
 

(c) whether a central air-conditioning system and a centralized hot water 
supply system are provided; and 

 
(d) whether the building will be operated as a licensed hotel under the 

HAGAO. 
 
14. Regulation 23A of the B(P)R also provides for sanction against 
subsequent unauthorized change of use of the hotel building from hotel to other 
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uses.  For a hotel granted with hotel concessions, any change of use of the 
hotel building in whole or in part to a use other than that of a hotel will 
contravene Regulation 23A(4) and (6) of the B(P)R.  If no hotel licence is 
issued or renewed in respect of the hotel under HAGAO, that would be deemed 
to be a change of use under Regulation 23A(5) of the B(P)R.  In such 
circumstances, enforcement action may be taken by way of prosecution under 
Regulation 23A(8) of the B(P)R or the issue of an order under Regulation 
23A(7) of the B(P)R to discontinue the present use. 
 
15. In the case of The Apex Horizon, it is a hotel development (a 36-storey 
hotel tower resting on a 4-storey podium) with a total of 360 hotel rooms.  The 
Occupation Permit issued on 2 November 2007 stipulates that the building is a 
hotel tower.  In approving the building plans, concessions under Regulation 
23A of the B(P)R were granted and the total accountable GFA for the hotel is 
about 21,191 square metres. 
 
Hotel Licence 
 
16. The operation of hotels and guesthouses in Hong Kong is regulated by 
the HAGAO, which requires that a hotel or a guesthouse has to be operated in 
accordance with either a licence or a certificate of exemption, unless it is 
excluded from the application of the HAGAO by the Hotel and Guesthouse 
Accommodation (Exclusion) Order (Cap. 349C).  For the purposes of HAGAO, 
a “hotel” or “guesthouse” means any premises whose occupier, proprietor or 
tenant holds out that, to the extent of his available accommodation, he will 
provide sleeping accommodation for any person presenting himself who 
appears able and willing to pay a reasonable sum for the services and facilities 
provided and is in a fit state to be received.  Premises in which all 
accommodation is exclusively provided on the basis of a minimum period of 28 
continuous days for each letting and no waiver, refund or reduction of fees will 
be made if the letting is for any reason shortened to less than 28 continuous 
days are excluded from the application of HAGAO.  The Office of the 
Licensing Authority (OLA) under the Home Affairs Department is responsible 
for the issue of licences and enforcement work.  By end January 2013, 1,498 
hotels or guesthouses were granted a valid licence issued under HAGAO.    
 
17. In accordance with section 8(3) of HAGAO, a licence would not be 
granted if the premises intended to be used as a hotel or guesthouse does not 
meet, amongst others, the requirements on design, structure and fire precautions, 
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health, sanitation, safety and protection of life and property as set out in the BO 
and the Fire Services Ordinance (Cap. 95).  The operation, keeping and 
management of the hotel or guesthouse shall also be under the continuous and 
personal supervision of the licensee.  In addition, the licensee shall comply 
with all conditions as stipulated in the licence.  Any person who operates, 
keeps, manages or otherwise has control of a hotel or a guesthouse in 
contravention of any licence condition is a criminal offence.  Upon conviction, 
the offender is liable to a fine of $100,000 and to imprisonment for two years, as 
well as a fine of $10,000 for each day during which the offence continues.  
 
18. The issue of a hotel or guesthouse license does not act as a waiver of 
any terms in any lease or licence granted by the Government, nor does it in any 
way affect or modify any agreement or covenant relating to any premises or 
building in which the hotel or guesthouse is situated.  The OLA has reminded 
operators to ensure that the operation of their guesthouses is in compliance with 
the terms and conditions of all relevant documents in the application forms and 
guidelines, the covering letters for issuance of licence, etc. 
 
Tax 
 
Profits Tax 

19. Any person carrying on a hotel business in Hong Kong is liable to 
profits tax.  When a hotel owner sells the hotel business or hotel room units, 
profits on the sale is subject to profits tax if it is not a sale of capital asset. 
 
Stamp Duty 

20. The purchase and sale of hotel room units are subject to stamp duty too.  
For stamp duty purpose, a property is classified into residential or 
non-residential property by reference to its permitted use rather than the actual 
use or the label or description given to it.  According to section 29A(1) of the 
Stamp Duty Ordinance (Cap. 117), the following instruments will be used in 
determining whether the permitted use of a property is residential or 
non-residential – 
 

(a) a Government lease or an agreement for a Government lease; 
 
(b) a DMC, within the meaning of section 2 of the Building Management 

Ordinance (Cap. 344); 
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(c) an Occupation Permit issued under section 21 of the BO; or 
 
(d) any other instrument, such as new town planning legislation, which the 

Collector of Stamp Revenue is satisfied effectively restricts the 
permitted use of the property. 

 
A property is regarded as a non-residential property if, under any of the 
above-mentioned documents, the property may not be used wholly or partly for 
residential purpose. 
 
21. Under the Stamp Duty Ordinance currently in force, the instrument 
chargeable with ad valorem stamp duty for a non-residential property is the 
conveyance on sale, while that for a residential property includes both the 
agreement for sale and conveyance on sale (at a fixed duty of $100 if ad 
valorem stamp duty had been paid for the agreement for sale).  The Financial 
Secretary announced on 22 February 2013 that, subject to the enactment of the 
relevant legislation, with effect from 23 February 2013, the stamping of 
non-residential property transactions will be changed from the conveyance on 
sale to agreement for sale. 
 
22. In addition, the purchase and sale of residential properties may be liable 
to Special Stamp Duty and Buyer’s Stamp Duty.  Special Stamp Duty is 
payable when any person acquires a residential property on or after 
20 November 2010 and resells it within 24 months.  The Financial Secretary 
announced on 26 October 2012 that, subject to the passing of the relevant 
legislation, the holding period would extend to 36 months with effect from 27 
October 2012.  On the same day, the Financial Secretary also announced, 
subject to the passing of the relevant legislation, the introduction of a Buyer’s 
Stamp Duty with effect from 27 October 2012.  Buyer’s Stamp Duty will be 
levied at a flat rate of 15% on all residential properties acquired by any person 
except a Hong Kong permanent resident. 
 
 
Follow-up Actions in Respect of the Sale of The Apex Horizon  
 
23. Documents which are relevant to the sale of The Apex Horizon are at 
Annexes A to J.  The relevant authorities have been taking follow-up actions 
on various fronts under their respective jurisdictions in a coordinated manner. 
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24. On lease administration, it came to the attention of LandsD in January 
2013 that the lessee had disposed of one hotel room unit by agreement for sale 
and purchase in December 2012.  While noting that alienation of individual 
hotel room units was not prohibited under lease, LandsD wrote to the lessee on 
25 January 2013 to enquire about the fulfillment or otherwise of the Hotel GFA 
requirement and arrangements in relation to the sale of that hotel room unit.  
The purpose was to check that the unit had been sold for hotel use, that the sale 
materials had clearly conveyed that the room(s) for sale would be for the 
purposes of hotel and that the Hotel GFA requirement was not compromised.  
On 7 February 2013, the lessee asked for clarification about the Department’s 
letter.  In the late afternoon of 18 February 2013, the lessee sent the 
Department a letter responding to the latter’s enquiries on the sale of the hotel 
room unit in December 2012, attaching an extract of the Agreement of Sale and 
Purchase for that unit sold and a copy of the draft Hotel Operation Agreement.  
The Department noted from news reports the same afternoon that the lessee 
would be putting its hotel room units for sale in the market later that day.  The 
Department made further enquiries in writing on 19 February 2013.  The 
Department is looking into the information and explanation provided by the 
lessee in response to the enquiries.  If there is any breach of the lease, a right 
of re-entry accrues to the Government. 
 
25. Separately, the OLA issued a letter on 19 February 2013 to the hotel 
licensee to request for detailed information about the mode of operation of the 
premises after the sale of individual units.  The OLA has received the 
licensee’s written reply and is now studying the information provided therein.  
Legal advice will be sought as necessary.  An inspection to The Apex Horizon 
was also conducted on 20 February to ensure that the licensee has complied 
with the building and fire safety requirements as stipulated in HAGAO and the 
licence conditions. 
 
26. The Administration is vigilantly investigating the case and will 
rigorously enforce against any substantiated contravention under the relevant 
regimes.  If the building is no longer operated as a hotel and/or the licence is 
cancelled or refused to be renewed, it may contravene the relevant provisions of 
BO or breach the applicable conditions of the land grant.  Depending on the 
case, Buildings Department would take appropriate enforcement in accordance 
with BO and LandsD would also take appropriate lease enforcement action, 
including but not limited to re-entering the property. 
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27. Meanwhile, the Administration has been repeatedly alerting members of 
the public that the hotel room units for sale are permitted for hotel use only and 
are not residential flats, and that the hotel room units are subject to the 
regulation of the hotel licence.  The Administration has also on different 
occasions reminded members of the public to exercise extreme care in 
considering whether to make a purchase, and to clearly understand the relevant 
stipulations and statutory requirements, and that they should seek independent 
legal advice as necessary. 
 
28. The Administration also understands that the Estate Agents Authority 
(EAA) has inspected the sales office of the project concerned to understand the 
sales practice of estate agents.  The EAA would continue to keep in view the 
development of this case and would issue practice circular to the trade if 
necessary.  The EAA has also reminded estate agents that they must not 
convey any inaccurate or misleading information in the course of property sale, 
and that estate agents should draw their clients’ attention to the associated risks 
and recommend that their clients seek legal advice before purchase, in view of 
the complicated sales conditions of hotel or service apartment, 
 
 
List of Annexes 
 
Annex A Land lease of the remaining portion of Kwai Chung Town Lot 

No.467 (KCTL No.467 R.P.) 
Annex B Occupation permit for The Apex Horizon 
Annex C Approved building plans for The Apex Horizon 
Annex D  DMC and management agreement in respect of KCTL No.467 R.P. 
Annex E  Sub-DMC and management agreement in respect of The Apex 

Horizon 
Annex F Sales brochure of The Apex Horizon provided by the developer 
Annex G  Agreement for sale and purchase of the first hotel room unit 

transaction in December 2012 
Annex H Provisional agreement for sale and purchase of one of the hotel 

room unit transactions in February 2013 provided by the developer 
Annex I Draft Hotel Operation Agreement in relation to the sale of 

individual hotel room units of The Apex Horizon provided by the 
developer 
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Annex J Draft Deed of Adherence in relation to the sale of individual hotel 
room units of The Apex Horizon provided by the developer 

 
 
 
Development Bureau 
Lands Department 
Buildings Department 
Planning Department 
Home Affairs Department 
Inland Revenue Department 
February 2013 
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